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Forex and Metals Customers, 
 
Based on certain communications that have been received by the Trustee and his office 
this week, it has become clear that a great deal of misinformation has found its way into 
the marketplace.  There are certain facts that you should all be aware of, as they affect the 
treatment that forex and metals customers may receive in this and any other Chapter 7 
commodity broker bankruptcy case.  The Trustee hopes that this letter will clear up some 
of the misconceptions, confusion and outright distortions reflected in the communications 
that we have received.   
 
The Trustee has not forgotten the forex and metals customers.  He has not taken any 
action that is detrimental or prejudicial to the claims of or potential distributions to forex 
and metals customers.  Dealing with the forex and metals customers’ claims is the next 
agenda item for the Trustee and his professionals.   
 
The following facts are important to understand what is transpiring in the PFG case.   
 
FACTS 
 

1. The treatment of all of the various claims in this Chapter 7 bankruptcy case are 
governed by Title 11, United States Code (the “Bankruptcy Code”), including the 
Commodity Broker Liquidation provisions thereof, and 17 C.F.R. §§ 190 et seq. 
(the “Part 190 Rules”).  Additionally, there are cases interpreting the application 
of the Bankruptcy Code and/or the Part 190 Rules to particular types of claims.   

 
2. It is not up to the Trustee’s personal discretion as to how claimants will be treated.  

The Trustee’s decisions must comport with applicable federal law and 
regulations.  Accordingly, the Trustee is examining the pertinent legal and factual 
issues, and consulting with the Commodity Future Trading Commission 
(“CFTC”), the federal agency charged with oversight of Futures Commission 
Merchants (“FCMs”), such as Peregrine Financial Group, Inc. (“PFG”).  At the 
conclusion of the Trustee’s examination of the issues and his consultation with the 
CFTC, he will file a motion (or motions) with the Bankruptcy Court proposing 
specific treatment of the forex and metals customers’ claims (the “Motion”), 
based on the Trustee’s conclusions about what is required and appropriate under 
the law.   

 
3. Upon the filing of the Motion, and after notice and a hearing, the Bankruptcy 

Judge will decide how to handle the forex and metals customers’ claims, and 
Judge Doyle will enter an order directing the Trustee to handle the claims in a 
specific manner (the “Order”).  The Trustee will abide by the Order in every 
respect.   

 
4. The Bankruptcy Code, through application of the Part 190 Rules made applicable 

to this Chapter 7 case by the Commodity Exchange Act, draws a distinction 
between what it defines as a “customer” account, such as accounts of commodity 
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futures and option customers (both US and foreign) (the 4d and 30.7 customers), 
and the accounts of customers of the other lines of PFG’s business, such as forex 
and metals customers.  The forex and metals customers are not included within 
the definition of “customer” found in the Bankruptcy Code.   

 
5. The Trustee’s Motion For An Order Approving (i) Transfers And Interim 

Distributions To Certain Commodity Customers Of The Debtor, And (ii) 
Procedures For Soliciting Offers From Futures Commission Merchants To 
Receive Such Transfers On Account Of Commodity Customers (the “Distribution 
Motion”), filed on September 5, 2012, dealt only with commodity futures and 
options customer accounts (and funds) and not with forex or metals customer 
accounts (or funds).  On September 20, 2012, the Bankruptcy Court entered an 
order allowing the interim distribution (the “Interim Distribution”) or bulk 
transfer of the commodity futures and options customer accounts only.   

 
6. The hearing on the Distribution Motion, originally scheduled for an evidentiary 

hearing on September 21, was moved to September 20 by the Bankruptcy Court, 
not by the Trustee.   

 
7. As was presented at the hearing on September 20 on the Distribution Motion, 

approximately $58,000,000 of funds designated by PFG (pre-petition) as futures 
customer funds is being withheld from the Interim Distribution.  In addition to 
those funds, and not included in the numbers presented to the Bankruptcy Court 
as being directly subject to the claims of futures customers, the Estate also has 
approximately $45,000,000 in funds that were designated by PFG (pre-petition) as 
forex and/or metals customer funds and more than $25,000,000 of other funds.   

 
There are many “stories” out there about what is going on with the PFG case and why the 
Trustee is doing this thing or that thing.  Many of those “stories” are just that – people’s 
interpretation of what they heard and think it meant.  It is a difficult task to share 
information with customers and creditors while the Trustee is still trying to understand 
what has happened, what the law requires and what he should be doing with all of the 
competing claims and interests.    
 
The number of accusatory, disrespectful, inaccurate and counter-productive 
communications that the Trustee and his counsel have received is somewhat shocking.  
These kinds of hateful communications will not cause anything to happen more quickly 
or change any legal outcomes.  No one will get a larger distribution, a quicker 
distribution or more favorable treatment of their claims by calling the Trustee names or 
accusing him of “stealing” customer money.   
 
Every bankruptcy case involves multiple creditors (or in this case, customers) whose 
respective claims are entitled to different treatment under the law.  Every bankruptcy case 
involves too few assets needed to cover too many claims.  There is never (almost never, 
anyway) enough to pay the claims of all classes of creditors in full.  The shortfall in 
assets relative to claims is why questions about classification of claims, relative priority 
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of claims and required or permissible treatment of claims are addressed by reference to 
applicable law.  It is a legal process dictated by statutes, rules and case law.   
 
No determinations have yet been made as to the allowed amount of the claims of forex 
and metals customers.  No determinations have yet been made as to the treatment that 
holders of such allowed claims will receive.  All of the decisions as to the treatment for 
forex and metals customers’ claims will be addressed by the Bankruptcy Court upon the 
filing of the Motion by the Trustee.  You should not make any assumptions about what 
treatment the Bankruptcy Court will ultimately order with respect to forex and metals 
claims.   
 
Counsel did appear on behalf of certain forex customers (the “Objectors”) and objected to 
the entry of the order authorizing the Distribution Motion, claiming that the proposed 
distribution was (or at least might be) prejudicial to forex and metals customers.  One of 
the reasons why the Bankruptcy Court entered the order which authorized the 
Distribution Motion over the objection of the Objectors was that Judge Doyle was 
satisfied (and said so on the record) that there was no potential prejudice to those 
customers.  The Judge’s conclusion of no prejudice was based on the report from the 
Trustee that the Estate would still have, after the Interim Distribution, substantial funds in 
excess of the maximum amount required to cover all potential claims of the forex and 
metals customers.  If the Bankruptcy Court concludes that payment in full to forex and 
metals customers is appropriate, there are sufficient funds to accomplish that outcome.  If 
the Bankruptcy Court reaches a different conclusion, there are sufficient funds to address 
whatever treatment of these claims that the Bankruptcy Court orders.    
 
Because of the nature of this situation, it is entirely appropriate for forex and metals 
customers to seek and obtain legal counsel to represent them.  In fact, the participation of 
knowledgeable counsel is likely to be helpful to the process.  Accordingly, the Trustee 
welcomes the participation of counsel for forex and metals customers.   
 
As soon as the Trustee has concluded his investigation into the forex and metals claims 
issues and discussed the same with the CFTC, the Trustee will be filing the Motion 
respecting the proposed treatment of forex and metals customer accounts.  The filing of 
the Motion will provide all customers, forex, metals and futures, as well as all creditors, 
an opportunity to appear before the Bankruptcy Court and make known their views on 
how these claims should be treated.  Then Bankruptcy Judge Doyle will decide the 
treatment to be afforded to these customers on account of their forex and metals 
positions.   
 
It is the Trustee’s hope that this letter clears up some of the confusion and uncertainty 
surrounding the PFG case.    


