
United States Bankruptcy Court, Northern District of Illinois

Name of Assigned Judge Carol A. Doyle Case No. 12 B 27488

DATE December 20, 2018 ADVERSARY NO.

CASE TITLE Peregrine Financial Group, Inc.

DOCKET ENTRY TEXT

The trustee’s objections to claim numbers 9967 and 11448 filed by Philip Gotthelf T/A Equidex are
sustained.  The claims are disallowed.

[For further details see text below.]

STATEMENT

          Philip Gotthelf timely filed two proofs of claim, Nos. 9967 and 11448, in the bankruptcy
case of Peregrine Financial Group, Inc.  On August 7, 2018, the trustee objected to the two
claims in his Thirty-First Omnibus Objection to Claims.  For the reasons explained below, the
trustee’s objections to both claims are sustained.
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STATEMENT

I. Background

Gotthelf filed the two proofs of claim to which the trustee objected.  Claim 9967 asserts a
claim on behalf of Equidex Energy, LLC for breach of a joint venture agreement with PFG Green
Energy, Inc., an entity that is not in bankruptcy.  Gotthelf filed Claim 11448 on his own behalf,
seeking damages related to an alleged copyright he holds.   Gotthelf filed a response to the
trustee’s objections.  He signed the response himself but referred the trustee to his attorney,
Edward M. Bernstein, “who possesses the ultimate authority to reconcile, settle, or otherwise
resolve the Claims on behalf of the Claimant.”  Response of Phillip Gotthelf T/A Equidex at 1-2,
Aug. 31, 2018 (Docket No. 5357).   At the initial hearing on the Omnibus Objection, the court
gave the parties leave to file additional briefing on the objections.  The trustee filed his reply on
November 8, 2018.  Gotthelf filed a response to the trustee’s reply on November 13, 2018
(Docket No. 5393).

The November 13 Response was again signed by Gotthelf with the same language
referring the trustee to Bernstein as his attorney.  It was now clear that Bernstein and Gotthelf
were circumventing the requirements of Rule 9011 of the Federal Rules of Bankruptcy
Procedure.  Bernstein had communicated with both the trustee’s counsel and the court on his
client’s behalf.  The November 13 Response appeared to be written by an attorney in its style and
content.  It contained the same language in the introductory paragraph as the first response stating
that Gotthelf “consents and authorizes the Trustee to communicate with Edward M. Bernstein,
....” who “possesses ultimate authority” to settle or otherwise deal with the claims.  Response of
Gotthelf at 1-2, November 13, 2018 (Docket No. 5393).  On November 14, 2018, the court
issued an order striking the November 13 Response and giving Gotthelf leave to file a response
brief properly signed by his attorney by November 30, 2018 (Docket No. 5397).

A day or two prior to November 30, Bernstein again contacted the court on behalf of
Gotthelf.  He called the chambers of the undersigned judge to inquire about the court’s procedure
for requesting additional time to file documents.  He was informed that a written motion is
required.  Then, instead of complying with the court’s order, Gotthelf filed another response brief
on November 30, 2018 signed by him and not Bernstein.  (Docket No. 5499).  In this response,
Gotthelf’s explanation for doing so is that he is “capable of substantively preparing the
submissions in support of [his] Claims.”  He then explains that “Bernstein has acted as local
counsel for me in the past and has merely reviewed, modified and acted in an administrative
capacity regarding the form of my Opposition . . . .” Response of Gotthelf at 1-2, November 30,
2018 (Docket No. 5499).  This explanation for disregarding the court’s November 14 order does
not excuse the failure to comply.  
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STATEMENT

Rule 9011 of the Federal Rules of Bankruptcy Procedure provides that “[every] petition,
pleading, written motion, and other paper . . . shall be signed by at least one attorney of record in
the attorney’s individual name.  A party who is not represented by an attorney shall sign all
papers.”  Reviewing and modifying papers submitted to the court is ghost writing and an attorney
who does so must sign the papers submitted.  See, e.g., Thigpen v. Banas, No. 08-4820, 2010 WL
520189, at *1 (N.D. Ill. Feb. 11, 2010) (ghost-writing a pleading on behalf of a pro se party
raises a “serious matter of unprofessional conduct.”); Johnson v. City of Joliet, No. 04 C 6426,
2007 WL 495258 (N.D. Ill. Feb.13, 2007) (ghost-writing circumvents the requirements of Rule
11, which obligates members of the bar to sign all documents submitted to the court to personally
represent that there are grounds to support the assertions made in each filing.)   Gotthelf’s
attempt to minimize Bernstein’s participation as his attorney by referring to him as “local
counsel” is unavailing.  First, there is no such thing as “local counsel” for a pro se party - the
attorney is counsel for the party, period.  And even when a lawyer serves as local counsel for an
out-of-town attorney, both attorneys are bound by Rule 9011 and all the rules of professional
responsibility.    

On December 18, 2018, Gotthelf once again filed a response (Docket 5407), signed by
him and not Bernstein, which is identical to the response he filed on November 30, 2018.  He
also filed another document which is best described as a letter to the undersigned judge
containing additional arguments regarding the claim objections (Docket No. 5406).  The court
has considered this new document but it has no impact on the analysis in this matter.  Bernstein
once again called the court on behalf of Gotthelf on December 18, 2018 to state that two new
documents were filed. 

The court held a hearing on the trustee’s claim objections on December 19, 2018.  
Neither Gotthelf nor Bernstein appeared.  In response to questions from the court about
Bernstein’s involvement, counsel for the trustee stated that Bernstein had called her a number of
times to discuss Gotthelf’s claims.   During these conversations, Bernstein repeatedly made
substantive arguments on behalf of Gotthelf regarding the claim objections before the court. 

Bernstein was clearly acting as Gotthelf’s attorney with respect to the claims at issue.  He
had full authority to negotiate and finally resolve the claims, he was involved in drafting the
responses he refused to sign, he contacted trustee’s counsel on a number of occasions to make
substantive arguments on Gotthelf’s behalf, and he contacted the court a number of times as part
of his representation of Gotthelf in this court proceeding.  He was required to sign the responses
filed with the court under the strictures of Rule 9011.  The responses signed only by Gotthelf
have been properly stricken.   To ensure that the court reaches a just resolution of the issues,
however, it has nonetheless considered the arguments raised by Gotthelf in all of his responses,
whether they were technically stricken from the record or not.  Bernstein’s refusal to comply with
the court’s order will be dealt with in a separate proceeding.  
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STATEMENT

II. Claim No. 9967

Claim No. 9967 was filed by Gotthelf as Managing Director of Equidex Energy, LLC.  It
asserts a priority and secured claim for $1,000,000 based on a joint venture agreement between
Equidex and an entity named PFG Green Energy, Inc.  A copy of the joint venture agreement is
attached to the proof of claim.  The trustee objected to this claim because it does not assert a
claim against the debtor - Peregrine Financial Group, Inc., and it shows no basis for priority
treatment under 11 U.S.C. § 507(a).  The trustee is correct.  

A. Claim Not Against Debtor

The debtor, Peregrine Financial Group, Inc., is not a party to the joint venture agreement
on which Claim No. 9967 is based.  PFG Green Energy, Inc. is not listed as a subsidiary of the
debtor in its schedules.  It is not a debtor in this bankruptcy case.  Gotthelf has not provided any
basis for concluding that the debtor is liable under the agreement between Equidex Energy and
PFG Green Energy.   The claim must be disallowed.   

B. Purported Amendment to Claim No. 9967

In his various responses to the trustee’s objection, Gotthelf never acknowledges the
obvious - that the agreement on which the claim is based is not with the debtor.  Instead, without
expressly stating so, he has attempted to change his claim from one based on the joint venture
agreement to one seeking return of gold and proceeds from the sale of gold.  This attempt to
assert a new, unrelated claim almost four years after the bar date is frivolous. 

Gotthelf initially suggests that he did not know there were different types of claim forms
that should be filed in the bankruptcy case.  In his August 31, 2018 Response, he states that he
timely submitted Claim No. 9967 using the standard proof of claim form and that only
“subsequently, Claimant came to know that there are additional proof of claims forms and the
more appropriate form is the Physical Previous Metals Customer Claim form.”  August 31
Response at 2 (Docket No. 5357).  He states that he therefore completed a Physical Precious
Metals Customer Claim form for Claim Number 9967, which he attached to his response. Id. 
The attached proof of claim uses the Physical Precious Metals Customer Claim Form.  It asserts a
claim for gold bullion and a cash balance of $267,084 in account no. M7013.  This apparent
attempt to amend Claim No. 9967 fails for a number of reasons. 

As a preliminary matter, contrary to Gotthelf’s assertion that he was unaware when he
filed Claim No. 9967 that a separate claim form was required for physical precious metals
claims, he filed just such a physical precious metals claim using the proper form six days before
he filed Claim No. 9967.   Gotthelf filed Claim No. 8307- a Physical Precious Metals Customer
Claim Form - on behalf of another entity, Elite Gold Partners.  He obviously knew when he filed
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Claim No. 9967 how to file a Physical Precious Metals Customer Claim Form.  Even if Gotthelf
had actually failed to comprehend the distinctions between the various claim forms, though, his
attempt to amend his claim years after the claims bar date to turn it into something entirely
different would fail for in any event for the following reasons. 

First, while a creditor may file an amended claim at any time, Gotthelf has not in fact
filed an amended claim.  No amended claim is on the claims register.  A claim cannot be
amended simply by attaching an amendment to response papers filed in connection with a claim
objection.  See Rules 3002(b) and 5005(a) of the Federal Rules Bankruptcy Procedure; Order,
dated August 15, 2012 (Docket. No. 107).

Second and more importantly, this attempted amendment of his claim is untimely.  The
bar date for filing pre-petition claims was December 14, 2012.   Docket No. 281.  Claims filed
after the claims bar date are statutorily barred.   See In re Peregrine Fin. Grp., Inc., 2015 WL
2237201, at *3 (Bankr. N.D. Ill. May 13, 2015), aff’d sub nom., Secure Leverage Grp., Inc. v.
Bodenstein, 558 B.R. 226 (N.D. Ill 2016), aff’d sub nom., In re Peregrine Fin. Grp., Inc. 866
F.3d 775 (7th Cir. 2017) (“If a creditor fails to file a proof of claim before the bar date . . . the
claim is statutorily barred.”).  While a creditor who filed a timely proof of claim may amend the
proof of claim, the amendment will be treated as timely only if it relates back to the original
proof of claim.  “An amended claim relates back only if it is ‘sufficiently linked’ to the original.
‘A sufficient link exists when the amended claim asserts a new claim on the basis of the same
core of facts’ alleged in the original claim. See, e.g., In re marchFirst, Inc., 448 B.R. 499, 507
(Bankr. N.D.Ill. 2011).  A late amendment to a proof of claim will be allowed only if, among
other things, it is not ‘a veiled attempt to assert a distinctly new right to payment’ but one to
which the original claim ‘fairly alerted’ the parties.  Maxwell v. Novell, 431 B.R. at 431 . . .”  Id.
at *5.  

Here, Claim No. 9967 asserted a claim for $1 million for liability allegedly owed by a
non-debtor entity, PFG Green Energy, Inc., arising from a joint venture created to sell and lease
energy products.  The proof of claim attached to Gotthelf’s August 31 Response asserts a claim
against the debtor for gold bullion and cash received from the sale of gold bullion.  The new
claim has nothing to do with the energy-related joint venture with PFG Green Energy, Inc. on
which Claim No. 9967 is based.  There is no link at all between the facts supporting the two
claims.  Thus, even if Gotthelf had properly filed an amended claim in the claims docket, it
would not relate back to the date of filing of Claim No. 9967.  Instead, it is an entirely new claim
filed almost 4 years after the claims bar date.  It is statutorily barred and must be disallowed. 

Third, even if the amended claim Gotthelf attached to his August 31 Response had been
timely filed, it would be disallowed as having no merit in any event.  The trustee submitted the
affidavit of Susan O’Meara, the debtor’s former chief compliance officer.  O’Meara assisted the
trustee in the claims review, reconciliation, and objection process.  She has been the custodian of
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the debtor’s books and records and is familiar with Peregrine’s customer and account
information.  She states that account no. M7013, the Peregrine account referred to in the claim
form attached to Gotthelf’s August 31 Response, was a futures 4d account held in the name of
Elite Gold Partners for which Gotthelf filed a separate Claim No. 8307.1  The account traded in
options on gold futures and, at one point, took delivery of gold.  That gold was sold on April 2,
2008, and the account was credited with $486,903 in connection with the sale.  The funds were
transferred out of the account in several transactions over the next few months.  On April 2,
2008, 50% of the account was transferred to Equidex.  On April 3, 2008, $22,410 was transferred
to Equidex.  On August 12, 2009, the balance of the account, $265,000 was transferred to an
account identified as Pecta II.  As of  August 30, 2009, account no. M7013 had a zero balance. 
O’Meara attaches statements showing the sale of the gold, each transfer out of account no.
M7013, and the statements for the Equidex and Pecta II accounts into which the funds were
transferred.2  Account no. M7013 remained open and had a balance of $0 on the petition date.

The only evidence provided by Gotthelf to support his new claim were account
statements from 2006 and 2008 and a copy of an email.  The email, dated April 2, 2008, was sent
by Neil Aslin (from a Peregrine email address) to Susan O’Meara and another person with a copy
to Gotthelf.  The email refers to account no. M7013 and states “[a]fter settlement of sale of gold
bullion . . . and receipt of cash balance . . . transfer 505 of the account balance to Equidex acct #
N717991.  The remaining 50% will be transferred at a later date to a new prop account
investment in PECTA II.”  The account statements and the email are entirely consistent with
O’Meara’s description of the relevant transactions.  It reflects the agreed sale of the bullion and
what would be done with the proceeds.  As the trustee notes, Gotthelf, who received the email,
was thus fully aware of the sale of the bullion, contrary to his assertion that the debtor was still
holding the bullion for him on the petition date.  The proceeds were distributed in accordance
with the email.  Nothing in the documents provided by Gotthelf calls into dispute the trustee’s
assertion that the balance on the petition date in account no. M7013 was $0.  Thus, even if
Gotthelf had timely filed a claim relating to the sale of gold bullion in account no. M7013, any
such claim would be disallowed on the merits.   

For all of these reasons, the trustee’s objection to Claim No. 9967 is sustained.  The claim
is disallowed in its entirety.

1The trustee has not objected to Claim No. 8307 in this claim objection. 

2O’Meara also states that Gotthelf filed a claim on behalf of Equidex Pilot 1 based on a
balance in Account 17991, Claim No. 8291.  That claim was allowed in the amount of $45,166.
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III. Claim No. 11448 

Claim No. 11448 asserts that the basis for the $50,000 claim is “copyright ownership.” 
Attached to the claim are copies of tables of contents to what appear to be books, showing that
Gotthelf authored a chapter in each book.  Also attached to the claim is a letter from Gotthelf to
Peregrine explaining that the proof of claim is being submitted for the “return of all rights to all
works submitted to SFO Magazine ... or, alternatively, adequate compensation and future
royalties . . . .”  In his responses to the claim objection, Gotthelf characterizes his claim as one for
“willful theft” by “the publishing side of PFG,” which he “understands” was sold post-petition.  
August 31 Response at 5 (Docket No. 5357); November 13 Response at 8 (Docket No. 5395). 
The trustee responds that SFO Magazine was an online magazine operated by Wasendorf &
Associates, LLC.   Wasendorf & Associates is not a debtor in this bankruptcy case.  It was
subject to a receivership established in the District Court for the Northern District of Illinois in
U.S. Commodity Futures Trading Commission v. Peregrine Financial Group, Inc. and Russell R.
Wasendorf, Sr., 12-cv-05383.  The assets of Wasendorf & Associates apparently were sold by the
receiver in that case.  Any such assets were never property of the bankruptcy estate and any claim
for wrongdoing in connection with SFO cannot be asserted against the debtor in this bankruptcy
case.

Gotthelf does not contest the trustee’s assertions.  In fact, he admitted in his responses
that a “receiver” sold assets that may have included materials in which he asserts a copyright.  He
fails to acknowledge, however, that the case in which the receiver was appointed is entirely
separate from this case and does not involve the debtor.  To state the obvious, there is no receiver
in this case; there is only a chapter 7 trustee.  As with Claim No. 9967, Gotthelf has failed to
allege a viable claim against the debtor in Claim No. 11448.

The trustee’s objection to Claim No. 11448 is sustained.  The claim is disallowed in its
entirety.

Dated: December 20, 2018                             
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