
 

 
 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF VERMONT 

 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF VERMONT, INC.  )  Case No.  13-10729- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF MARYLAND, INC.  )  Case No.  13-10730- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF NEW YORK, LLC  )  Case No.  13-10731- cab 
   ) Chapter 11 case 
  Debtor in Possession. ) 
   Pending Joint Administration 
 
 

DEBTORS’ MOTION FOR ORDER (I) APPROVING BIDDING PROCEDURES FOR 
PROPOSED SALE OF SUBSTANTIALLY ALL DEBTORS’ ASSETS, (II) APPROVING 

BREAK-UP FEE, (III) APPROVING RELATED NOTICES, (IV) SCHEDULING AN 
AUCTION (V) ESTABLISHING ASSUMPTION AND ASSIGNMENT PROCEDURES 

FOR EXECUTORY CONTRACTS AND UNEXPIRED LEASES, AND (VI) 
SCHEDULING A SALE HEARING FOR APPROVAL OF (A) SALE OF 

SUBSTANTIALLY ALL DEBTORS’ ASSETS TO STALKING HORSE OR OTHER 
SUCCESSFUL BIDDER FREE AND CLEAR OF ALL LIENS, CLAIMS, INTERESTS 

AND ENCUMBRANCES AND (B) ASSIGNMENT AND ASSUMPTION OF 
EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

 
 

Plastic Technologies of Vermont, Inc., Plastic Technologies of Maryland, Inc., and 

Plastic Technologies of New York, LLC (collectively, “Debtors” or “Sellers”) file this motion 

(the “Motion”) seeking entry of an order, in the form attached hereto as Exhibit A (the “Bidding 

Procedures Order”): (i) approving bidding procedures for sale of substantially all of Debtors’ 

assets (the “Sale”); (ii) approving payment of a break-up fee to Consolidated Container 
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Company LP (“Stalking Horse” or “Purchaser”); (iii) approving the form of proposed notices; 

(iv) scheduling an auction (the “Auction”); (v) establishing assumption and assignment 

procedures for executory contracts and unexpired leases; and (vi) scheduling a further hearing to 

consider (a) approval of the Sale to Stalking Horse pursuant to an “Asset Purchase Agreement” 

with Debtors (the “Stalking Horse APA”) and (b) assumption and assignment of executory 

contracts and unexpired leases.  In support of this Motion, Debtors show as follows: 

I. PRELIMINARY STATEMENT 

Debtors’ primary business is the manufacture of plastic bottles, detailed further in 

Debtors’ affidavit in support of first day pleadings.    As described therein and below, continued 

financial constraints on Debtors’ business necessitates Debtors’ sale of substantially all of their 

assets.   

Competitors in the plastic packaging industry distinguish themselves by offering 

customers, among other things, (1) unique product designs and (2) reliable, uninterrupted supply 

of products.  Each of those offerings is relevant to the sale of Debtors’ assets and the value to be 

obtained by a purchaser from acquiring such assets.   

First, because companies that purchase plastic bottles seek unique packaging for their 

brands, Debtors’ manufacturing equipment is, in part, uniquely designed for their customers.  

This tailored service has provided Debtors with a competitive advantage in its region, since 

competitors would have to make significant investments of capital and resources to offer the 

same services to Debtors’ customers.  However, in the context of an asset sale, the uniqueness of 

Debtors’ assets limits Debtors’ ability to find potential purchasers of the assets.  Although a 

buyer could redeploy Debtors’ assets by investing in modifications to the equipment, Debtors’ 

assets are attractive to a buyer primarily as a means to continuing supply to Debtors’ existing 
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customers.  Indeed, the Stalking Horse APA includes assumption of contracts with Debtors’ key 

customers.  An investor cannot realize adequate value from Debtors’ assets by procuring new 

customers; the return on investment comes primarily from retaining Debtors’ existing customers.   

Debtors’ customers are already seeking alternate supply arrangements and may not 

remain with Debtors for another month.  Word has spread throughout the plastic packaging 

industry that Debtors are facing severe financial issues.  The majority of Debtors’ suppliers 

placed Debtors on cash in advance terms prepetition.  Debtors’ representatives have confirmed 

with multiple persons in the industry that Debtors’ customers have made inquiries of 

competitors.  In short, although Debtors’ retention of existing customers through an asset sale  is 

critical to obtaining the highest value for those assets, it appears that such retention is already in 

jeopardy. 

Second, Debtors have built customer relationships on the basis of their ability to offer 

uninterrupted supply to their customers.  This ability is now in jeopardy.  While some of 

Debtors’  customers are parties to executory contracts with Debtors and, thus, under Title 11 of 

the United States Code (the “Bankruptcy Code”), are required to continue performing under 

those contracts regardless of the Sale timing, the reality is that these customers cannot shoulder 

the economic consequences of a supply interruption.   In connection with Debtors’ request to use 

cash collateral (in a separate motion), Debtors’ believe they will be able to maintain operations 

until the anticipated closing of the Sale and will not force supply interruptions on their 

customers.  Debtors are less confident cash collateral usage will be sufficient to maintain 

operations beyond the proposed sale date.  The fear of supply interruptions is already creating 

significant concerns for Debtors’ customers who, as noted, are actively seeking alternate supply 

sources.  For this reason as well, the sooner Debtors are able to consummate a sale of the assets, 
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the greater the likelihood a purchaser of the assets will be able to retain Debtors’ customers and 

realize value from the purchase.   

Finally, having an intact employee base capable of operating Debtors’ machinery is 

critically important to any purchaser of the assets.  The uncertainty facing Debtors’ continued 

operations has impacted employee morale.  The passage of time before a sale is completed 

increases the risk of employees’ departure and thus lessens the attractiveness of the assets to a 

purchaser.  If Debtors do not consummate a sale of the assets to a competitor such as Stalking 

Horse, Debtors’ employees then face the risk of being unable to find alternate employment.  In 

other words, closing a transaction quickly will result in greater job security for employees and a 

greater ability to operate the assets for the purchaser.  In the smaller communities in which 

Debtors’ operate, the loss of Debtors’ approximately 70 employees is a loss for those entire 

communities. 

The Stalking Horse APA establishes a cash purchase price ($2,400,000), which is in line 

with what Debtors, based on years of industry experience, and their secured lender believes to be 

the highest value for the assets.  Like Debtors, Stalking Horse is engaged in the plastic packaging 

industry and has the industry knowledge and resources to continue Debtors’ operations and 

employment of Debtors’ employees.   

Because of the timing concerns outlined above, the Stalking Horse APA sets certain 

deadlines for bidding, auction and Sale - Debtors seek a hearing on this Motion on October 22, 

2013,  and a sale hearing to consider the results of the auction on November 19, 2013.  Without 

an expedited sale, Debtors will be left incurring administrative expenses to litigate Bankruptcy 

Code violations, but will not add value to Debtors’ estate during such time period.  To the 

contrary, Debtors will likely lose any interest from potential purchasers, will lose key customers, 
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will lose employees and will face a tightening of restrictions from suppliers.  Thus, Debtors 

believe it is imperative that the Sale not only be approved, but also proceed in accordance with 

the timeline requested herein. 

II. DEBTORS’ MARKETING PROCESS 

1. Approximately three months prior to Debtors’ bankruptcy filing, Debtors engaged 

Donald Moore to market their assets in light of their difficult financial circumstances.  Mr. 

Moore is a Managing Director of HT Capital Advisors, LLC, a New York based investment 

banking firm specializing in small and middle market companies.  As a long-time advisor to 

Debtors, Mr. Moore was intimately familiar with the functions and details of Debtors’ business.   

2. Mr. Moore’s assignment was to find a strategic industry acquirer of Debtors’ 

assets and to do so in concert with Debtors’ senior lender, Centrix Bank.   With Mr. Moore’s 

assistance, Debtors’ management surveyed the industry landscape to identify appropriate 

candidates and made discreet inquiries to a large number of companies to test strategic fit and 

interest level; further narrowing the target list.  The target list was comprised of companies 

determined to be the best strategic fit in relation to geography, markets, manufacturing 

capabilities, etc. and one company that previously had approached Debtors’ owner regarding 

acquisition of Debtors’ assets.   

3. A formal presentation for sale of Debtors’ assets was prepared and presented to 

three solidly financed, major industry corporations that provided Debtors’ with financial 

disclosures and executed non-disclosure agreements.  These presentations included tours of 

Debtors’ facilities and, later, preliminary due diligence investigation. 

4. The net result of this activity was that valuations confirmed the value of Debtors’ 

assets, at best, was below Debtors’ accrued debt.  Debtors received two offers of interest, with 
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Stalking Horse’s offer being the only offer Debtors’ considered viable.  An informal offer 

received from another company required sale through a prepackaged bankruptcy that Debtors did 

not have the resources to undertake.  Stalking Horse exhibited the most interest, the best strategic 

fit and, by far, the most resources and expertise to participate in a Section 363 sale.   

5. Due to Debtors’ deteriorating financial condition, and time constraints in closing a 

sale, discussed above, Debtors’ management, with the support of their secured lender, 

determined that it was appropriate to immediately seek sale of their assets under bankruptcy 

protection.   

III. MATERIAL TERMS OF THE STALKING HORSE APA 

6. Below is a summary of the material terms of the Stalking Horse APA, all of 

which are more detailed therein.1 

Break-Up Fee If Sellers consummate a Sale of the Acquired Assets (defined 
below with another successful bidder, Sellers shall pay or cause 
Purchaser to be paid a break-up fee of $200,000 (the “Break-Up 
Fee”) 

Purchase Price Purchaser shall pay $2,400,000 (the “Cash Purchase Price”) in 
cash for the Acquired Assets. 
 

Acquired Assets Substantially all of Sellers’ Assets, including all Equipment, 
Assumed Contracts, Inventory, Vehicles, Accounts Receivable, 
Books and Records, Intellectual Property, and certain causes of 
actions, claims and demands (collectively, the “Acquired 
Assets”). 
 

Excluded Assets (a) Any avoidance actions arising under Chapter 5 of the 
Bankruptcy Code; (b) any claims or causes of action which 
Sellers may have against Robert Fougere or his affiliates or 
agents; (c) Sellers’ website addresses; (d) cash on hand and 
prepaid expenses and deposits; (e) any claims of Sellers against 
Centrix Bank; and (f) assets listed on Schedule 1.02(d) to the 
Stalking Horse APA. 

                                                 
1  Any capitalized terms used herein but not defined shall have the meaning given to them in the attached 
Stalking Horse APA, attached hereto as Exhibit B. 
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New Property Lease Purchaser shall negotiate in good faith to cause SPR, LLC (the 
“Landlord”) to enter into a lease of certain real property located 
at 8 Harbor Road, South Burlington, VT 05403  (the “New Real 
Property Lease”), which New Real Property Lease shall provide 
for the termination of, and release of Sellers and any of Sellers’ 
guarantors from any and all obligations under the current lease 
entered into on or about November 6, 2009 (the “Current Real 
Property Lease”).2 

Basis for 
Termination 

(a) by Purchaser, if the hearing on the Motion is not held by 
November 4, 2013; 
 
(b) by Purchaser, if the Court does not enter the Bidding 
Procedures Order within one day of the hearing on the Motion; 
 
(c) by Purchaser, if the hearing on approval of the Sale (the 
“Sale Hearing”) is not held by November 19, 2013 and the 
Bankruptcy Court does not enter the order approving the Sale 
(the “Sale Order”) within one day of such hearing; 

 

IV. PROPOSED BIDDING PROCEDURES 

7. Debtors’ understand their duty to maximize value for their estates and, to do so, 

propose bidding procedures and an auction that will determine whether the Stalking Horse APA 

represents the highest and best offer for the Acquired Assets.  Immediately below are Debtors’ 

proposed bidding procedures for purchase of the Acquired Assets (the “Bidding Procedures”). 

Participation in the Bidding Process. Any party other than Stalking Horse and Centrix 
Bank (“Bank”) that is interested in purchasing the Acquired Assets (a “Potential Bidder”) 
may obtain relevant due diligence from Debtors by: 

(a) executing a confidentiality agreement in form and substance acceptable to Debtors; 
and  

(b) providing Debtors with information regarding the bidder’s financial ability to 
consummate purchase of the Acquired Assets. 

 
Participation in the Auction.  To participate in the bidding process and attend the 
Auction, a bidder must submit what is determined by Debtors, with consent of Bank, to be 

                                                 
2 SPR LLC is a Vermont limited liability company which Eugene Torvend, President, Director and Shareholder and 
Member of the Debtors in Possession,  is also a Member. 
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a “Qualified Bid.” “Qualified Bid” means a written proposal for purchase of the Acquired 
Assets:  
 
(a) whose value is greater than the sum of (i) the Cash Purchase Price ($2,400,000), (ii) 
the Break-Up Fee ($200,000) and (iii) the Minimum Incremental Bid (defined below);  
 
(b) that is accompanied by a deposit of $100,000 (the “Good Faith Deposit”) in the form 
of a certified check or cash payable to the order of Debtors; 
 
 
(c) that has substantially the same terms and conditions as the Stalking Horse APA;  
 
(d) that is accompanied by reasonable evidence of committed financing or other ability to 
perform;  
 
(e) that is timely submitted by the Bid Deadline (defined below); and  

 
(f) that is irrevocable until two (2) business days after closing of the Sale and remains 
open until that time as a “back-up bid” at the last price and terms offered at the Auction. 
 
 
The Stalking Horse APA shall be deemed to be a Qualified Bid for the Acquired Assets 
(the “Stalking Horse Bid”). 
 
 
Bid Deadline.  Each person wishing to bid on the Acquired Assets, except for the Stalking 
Horse, must deliver a bid to Debtors by 5 pm. (eastern standard time) on November 14, 
2013 (the “Bid Deadline”) via mail and email to: 
 
 

By Regular Mail: By Overnight Delivery 
Raymond J. Obuchowski 

Obuchowski & Emens-Butler, PC 
PO Box 60 

Bethel, VT 05032 
ray@oeblaw.com 

 

Raymond J. Obuchowski 
Obuchowski & Emens-Butler, PC 

1542 Vermont Route 107 
Royalton, Vermont 05068  

ray@oeblaw.com 
 

 
 

 
 
Report on Bids.  If no Qualified Bids, other than the Stalking Horse Bid, are received by 
the Bid Deadline, Debtors will refund any Good Faith Deposits received and report the 
absence of other Qualified Bids to the Bankruptcy Court and all parties in interest by filing 
a notice with the Bankruptcy Court.  At the Sale Hearing, Debtors will seek entry of an 
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order approving the Stalking Horse’s purchase of the Acquired Assets pursuant to the 
terms set forth in the Stalking Horse APA and proposed Sale Order. 
 
Auction.  If there are at least two Qualified Bids for the Acquired Assets (including the 
Stalking Horse Bid), Debtors will conduct an auction on November 18, 2013 at 9 a.m. at  
Sheehey Furlong & Behm P.C, 30 Main Street, 6th Floor, Burlington, VT 05402-0066, at 
which time each person that has timely submitted a Qualified Bid will be entitled to 
participate as a bidder.  Bidding will begin with the highest and best Qualified Bid and 
continue in increments of not less than $100,000 (the “Minimum Incremental Bid”) and 
will not conclude until each participating bidder has had the opportunity to submit any 
additional Qualified Bid(s).  At the conclusion of bidding, Debtors will announce their 
determination as to the party (the “Successful Bidder”) submitting the highest and best bid 
(the “Successful Bid”) for the Acquired Assets and will request Bankruptcy Court approval 
of the Successful Bid at the Sale Hearing. 
 
 

V. PROPOSED AUCTION AND HEARING DATES 

8. Sale Hearing Date.  Under the termination provisions in Article IX of the 

Stalking Horse APA, a basis for termination by Purchaser is failure to hold the Sale Hearing by 

November 22, 2013.  Thus, in the Bidding Procedures Order, Debtors seek establishment of a 

date no later than November 22, 2013 for the Sale Hearing.  At the Sale Hearing, Debtors will 

seek approval of the Sale (i) to the Stalking Horse under the terms of the Stalking Horse APA, 

including the assumption and assigned of Assumed Contracts (as defined therein), pursuant to 

the proposed Sale Order, attached hereto as Exhibit C, or (ii) approval of the Sale to another 

party that becomes the Successful Bidder at Auction, pursuant to their competing asset purchase 

agreement. 

9. Debtors request that November 15, 2013 be established as the deadline to file any 

objections to the relief to be considered at the Sale Hearing. 

10. Auction Date.   Debtors seek establishment of a date no later than November  18, 

2013 for the Auction. 
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VI. POTENTIAL LIEN PARTIES 

11. Debtors submit that listed below are all the parties known by Debtors or shown in 

the public record to claim a lien on any of the Acquired Assets (the “Lien Parties”): 

a. Centrix Bank holds a secured claim of $3,607,208.70 against Debtors, secured by 

a blanket lien on Debtor’s assets. 

b. Grenier Center LLC holds a secured claim against Debtors, secured by a blanket 

lien on Debtor’s assets (subject to the prior lien of Centrix Bank and Business 

Finance Authority of the State of New Hampshire). 

c. Internal Revenue Service filed a lien of $936,071.98 against Debtor’s property.  

d. Business Finance Authority of the State of New Hampshire filed a lien against 

Debtors’ equipment for a claim of $695,000. 

e. AEC, Inc. has a purchase money security interest in certain of Debtors’ products 

included in the Acquired Assets. (The Debtor believes that such claim has been 

paid and is in the process of verifying, and seeking termination of the security 

interest, if paid.) 

f. NS Leasing, LLC has secured leases for certain equipment included in the 

Acquired Assets. 

VII. PROPOSED NOTICE PROCEDURES 

12. Pursuant to Bankruptcy Rule 2002(m), this Court is empowered to enter any order 

“designating the matters in respect to which, the entity to whom, and the form and manner in 

which notices shall be sent except as otherwise provided by these rules.”  Fed. R. Bankr. P. 

2002(m).  Sales of property outside of the ordinary course of business may be by public auction 

and notice of the proposed sale and time and place for auction must be provided in accordance 
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with Bankruptcy Rule 2002(c)(1). Fed. R. Bankr. P. 2002 (c)(1) and 6004(f)(1).  Further, 

pursuant to Bankruptcy Rule 2002(a)(2), this Court may shorten or otherwise modify the 21 day 

notice period.  Fed. R. Bankr. P. 2002(a)(2).   

13. Debtors submit that the following proposed notice forms and procedures satisfy 

the notice requirements of Bankruptcy Rules 2002 and 6004. 

14. Bidding Procedures Order.  Within one (1) business day of the entry of the 

Bidding Procedures Order, Debtors will provide a copy of such order to: (i) the Office of the 

United States Trustee for the District of Vermont, (ii) Centrix Bank, Debtors’ secured lender, 

(iii) Stalking Horse, (iv) SPR, LLC, Debtors’ South Burlington landlord, (v) all parties who have 

(or are identified on public record as claiming to have) a lien, claim, interest or encumbrance in 

the Acquired Assets, including the Lien Parties, (vi) all non-debtor parties to a Potential 

Assumed Contract (defined below), (vii) all other parties listed on the master mailing list, (viii) 

all parties that Debtors, through due diligence, determine to be potential bidders, (ix) all taxing 

authorities in the jurisdictions where Debtors operate that have a reasonably known interest in 

the relief requested, and (x) all federal, state and local regulatory authorities known by Debtors 

to assert jurisdiction over Debtors or their property and to have an interest in the proposed Sale, 

including, without limitation, all federal, state and local environmental agencies in the 

jurisdictions where Debtors operate or own or lease real property (collectively, the “Notice 

Parties”). 

15. Bidding, Auction and Sale Notice.  Attached hereto as Exhibit 1 to the Bidding 

Procedures Order is a “Notice of Proposed Sale, Bidding Procedures, Auction Date and Sale 

Hearing” (the “Bidding, Auction and Sale Notice”).   The Bidding, Auction and Sale Notice 

provides notice of (i) the proposed Sale (including a description of the Acquired Assets), (ii) the 
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Stalking Horse APA, (iii) the Bidding Procedures, (iv) the time and location of the Auction and 

(iv) the time and location of the Sale Hearing. 

16. Debtors will provide a copy of the Bidding, Auction and Sale Notice to the Notice 

Parties within one (1) business day after entry of the Bidding Procedures Order. 

17. Cure Notice.  Attached hereto as Exhibit 2 to the Bidding Procedures Order is a 

“Notice of Cure Amount for Counterparties to Executory Contracts and Unexpired Leases that 

may be Assumed and Assigned” (the “Cure Notice”) that will be sent within one (1) business day 

after entry of the Bidding Procedures Order to all non-debtor counterparties to any contract or 

lease that Debtors reasonably expect a purchaser to assume and assign in connection with the 

Sale (a “Potential Assumed Contract”), including all Assumed Contracts (defined therein) 

identified in the Stalking Horse APA.  Debtors will attach to the Cure Notice their calculation of 

the cure amount Debtors believe must be paid to cure all defaults under such contract or lease 

(the “Cure Amount”).  The Cure Notice designates that counterparties have until November 14, 

2013 (“Cure Objection Deadline”) to file an objection (a “Cure Objection”) to the Cure Amount.  

If no amount is listed on the Cure Notice, or is shown as “0”, Debtors believe that there are no 

defaults to be cured.  

18. Debtors submit that the foregoing notice procedures provide the most effective 

notice of the relief requested herein.  All of the notices and the Bidding Procedures Order 

provide Debtors’ counsel contact information and inform parties in interest that additional 

pleadings, such as this Motion and the Stalking Horse APA, can be obtained upon request to 

Debtors’ counsel. 
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VIII. PROCEDURES RELATING TO THE ASSUMPTION AND ASSIGNMENT OF 
EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

 
19. Unless a counterparty to a Potential Assumed Contract files a Cure Objection by 

the Cure Objection Deadline, that party shall be forever barred from objecting to the Cure 

Amount and from asserting any additional cure or default amounts against Debtors, Stalking 

Horse or such other Successful Bidder.   

20. In the event a Cure Objection is timely filed, the objection must (i) set forth (a) 

the basis for the objection with specificity and (b) the amount the party asserts as the correct cure 

amount under the Potential Assumed Contract and (ii) attach supporting documentation.  If 

Debtors and the objecting party cannot consensually resolve the Cure Objection, Debtors will 

segregate any disputed cure amounts pending resolution by this Court or mutual agreement of the 

parties. 

21. Hearing on any Cure Objection may be held (a) at the Sale Hearing, or (b) on 

such other date as the Court may designate, provided that if the Potential Assumed Contract is 

assumed and assigned prior to such hearing, the cure amount asserted by the objecting party (or 

such lower amount as may be fixed by this Court) shall be deposited and held by Debtors in a 

segregated account pending further order of this Court or mutual agreement of the parties. 

22. Debtors’ decision to assume and assign a Potential Assumed Contract is subject to 

Court approval and consummation of the proposed Sale.  Absent consummation of the proposed 

Sale and Court approval, none of the Potential Assumed Contracts shall be deemed assumed or 

assigned, and shall be subject to further administration under the Bankruptcy Code. 

23. Except to the extent otherwise provided in the Stalking Horse APA or agreement 

with such other Successful Bidder, the Stalking Horse or such other Successful Bidder (or any 

assignees) shall not be subject to any liability or other obligation under a Potential Assumed 

Case 13-10729   Doc         9   Filed 10/21/13   Entered            10/21/13 09:13:13    
 Desc         Main Document                    Page         13 of 91



 

14 
 

Contract that accrued or first arose before closing of the proposed Sale.  Debtors shall be relieved 

of all liability accruing or arising after such closing pursuant to Section 365(k) of the Bankruptcy 

Code.   

IX. THE PROPOSED SALE IS IN THE BEST INTERESTS OF DEBTORS’ 
ESTATES, CREDITORS, AND INTEREST HOLDERS 
 
24. The proposed Sale is supported by sound business justifications.  Debtors and 

their advisors believe that creditors will receive more value through the prompt Sale of the 

Acquired Assets than through continued operations or delayed sale. 

A.  Applicable Legal Standards 

25. Ample authority exists for the approval of the proposed Sale.  Section 363(b)(1) 

of the Bankruptcy Code authorizes a debtor to sell assets of the estate other than in the ordinary 

course of business.  11 U.S.C. § 363(b)(1) see also Fed. R. Bankr. P. 6004(f)(1) (“All sales not in 

the ordinary course of business may be by private sale or by public auction.”). 

26. Courts have identified various factors and tests to determine when a debtor can 

sell its assets outside the ordinary course of business, particularly substantially all of its assets.  

In Lionel, the Second Circuit identified several relevant factors but cautioned that its list was not 

exhaustive, but rather to be used as “guidance.”3  Committee of Equity Security Holders v. Lionel 

Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983); see also In re Burke Mtn. 

Recreation, Inc., 56 B.R. 72, 73 (D. Vt.  1985) (relying on Lionel analysis in approving sale out 

                                                 
3  The Second Circuit identified the following factors: (1) the proportional 

value of the asset to the estate as a whole; (2) the elapse of time since filing; (3) the 
likelihood that a plan of reorganization will be proposed and confirmed in the near 
future; (4) the effect of the proposed disposition on future plans of reorganization; (5) 
the proceeds to be obtained from the disposition VIS–A–VIS any appraisals on the 
property; (6) which of the alternatives of use sale, or lease the proposal, envisions; and 
(7) whether the asset is increasing or decreasing in value.   Lionel, 722 F.2d at 1071. 
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of the ordinary course).  Other courts have identified the “sound business purpose” test that 

evaluates similar factors, namely, (a) that a “sound business purpose” justifies the sale of assets 

outside the ordinary course of business, (b) that adequate and reasonable notice has been 

provided to interested persons, (c) that the debtor has obtained a fair and reasonable price, and 

(d) good faith.  Titusville Country Club v. Pennbank (In re Titusville Country Club), 128 B.R. 

396, 399 (Bankr. W.D. Pa. 1991);  

27. These factors and tests are all a variation of one core element:  a debtor must 

articulate a business justification for sale of assets outside the ordinary course based on the 

specific facts and context of the case.  See Coastal Indus., Inc. v. United States (In re Coastal 

Indus., Inc.), 63 B.R. 361, 367 (Bankr. N.D. Iowa 1986) (noting agreement among courts that 

“the bankruptcy court must be given wide latitude and accorded great discretion in determining 

whether the proposed sale should be approved”); In re Baldwin United Corp., 43 B.R. 888, 906 

(Bankr. S.D. Ohio 1984) (a sound business justification need not be unduly exhaustive but, 

rather, a debtor is “simply required to justify the proposed disposition with sound business 

reasons.”).  

28. Here, Debtors, for many reasons, have a strong business justification for the Sale.  

First, Debtors believe that the Sale, in accordance with the Bidding Procedures and terms of the 

Stalking Horse APA, will enable them to obtain the greatest value for the Acquired Assets and, 

in particular, all cash consideration.  As several courts have noted, the paramount goal for any 

proposed sale or property of a bankruptcy estate is to maximize the proceeds received by the 

estate.  See, e.g., Official Comm. Of Subordinated Bondholders v. Integrated Res., Inc. (In re 

Integrated Res.), 147 B.R. 650, 659 (S.D.N.Y. 1992) (“‘It is a well-established principle of 

bankruptcy law that the objective of bankruptcy rules and the [Debtor’s] duty with respect to 
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such sales is to obtain the highest price or greatest overall benefit possible for the estate.’” 

(quoting Cello Bag Co. v. Champion Int’l Corp (In re Atlanta Packaging Prods., Inc.), 99 B.R. 

124,130 (Bankr. N.D. Ga. 1988)). 

29. Debtors and their secured lender believe that the total consideration to be paid by 

Stalking Horse is fair and reasonable and, moreover, the Auction will establish the highest and 

best offer for the Acquired Assets.   

30. Second, the Sale proceeds will be used by and distributed to Debtors’ estates in 

accordance with Debtors’ proposed DIP financing, which includes  a carve-out of $50,000(the 

“Carve-Out”) for administrative expenses.   Thus, while the proposed Sale Order reflects that 

Bank’s lien attaches to all Sale Proceeds, Bank’s proposed DIP financing and the incorporated 

Carve-Out provide Debtors with the liquidity to close the Sale and, thereafter, liquidate 

remaining assets and causes of action to bring in additional value.  In particular, the DIP 

financing allows Debtors to pay all prepetition and postpetition employee wages.  Because the 

Sale includes substantially all of Debtors’ assets, it is likely that all or mostly all of Debtors’ 

employees will be employed by Stalking Horse after the Sale closing.  Payment of employee 

wages through closing allows Debtors to retain employees and thus make transition of these 

retained employees to Stalking Horse after closing a viable opportunity.  This would not have 

been possible with a sale outside of bankruptcy, but here, with Bank’s financing, Debtors’ will 

be able to maximize value instead of shuttering their doors.    

31. Further, the referenced “good faith” requirement for the approval of a sale outside 

the ordinary course of business is met here.  See, e.g., In re Abbotts Diaries, 788 F.2d 143, 147 

(3d Cir. 1986); In re Snyder, 74 B.R. 872, 876-77 (Bankr. E.D Pa. 1987).  The issue of good faith 

in connection with the sale outside the ordinary course of business focuses principally on the 
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element of special treatment of insiders in sale transactions.  See In re Industrial Valley 

Refrigeration & Air Conditioning Supp., Inc., 77 B. R. 15, 20-21 (Bankr. E.D. Pa. 1987).  Here, 

the proposed Sale is not to an insider of Debtors.  Debtors’ developed an arms’ length process in 

connection with the Stalking Horse APA.   

32. Accordingly, as set forth herein, the proposed Sale is supported by sound business 

reasons, in good faith, in the best interests of Debtors’ estates and, as detailed above, proposed 

with adequate notice. 

B.  The Proposed Sale and Purchase Is in Good Faith under Section 363(m) 

33. Section 363(m) of the Bankruptcy Code provides certain protections to a 

purchaser, stating that: 

The reversal or modification on appeal of an authorization under [Section 363(b) 
or (c)] of a sale or lease of property does not affect the validity of a sale or lease 
under such authorization to an entity that purchased or leased such property in 
good faith, whether or not such entity knew of the pendency of the appeal, unless 
such authorization and such sale or lease were stayed pending appeal. 
 

11 U.S.C. § 363(m). 

34. Determination of “in good faith” is based upon traditional equitable principles, 

including whether there has been full disclosure to the bankruptcy court. Kabro Assocs. Of W. 

Islip, LLC v. Colony Hill Assocs. (In re Colony Hill Assocs.), 111 F.3d 269, 276 (2d Cir. 1997). 

Debtors have fully disclosed and requested the Court’s approval of all of the terms and 

conditions of the Stalking Horse APA and intend to provide notice as directed by the Court.   

35. Typically, a purchaser is found to be without good faith when “a judicial sale 

involves fraud, collusion between the purchaser and other bidders or the trustee, or an attempt to 

take grossly unfair advantage of other bidders.”  In re Abbotts Diaries, 788 F.2d 143, 147 (3d 

Cir. 1986).  There are no actions here that could be characterized as falling within that category 
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of conduct.  Stalking Horse is not an equity holder of Debtors, nor does any of its representatives 

serve on Debtors’ board of directors.  The Stalking Horse APA was negotiated at arms’ length by 

parties represented by separate experienced professionals.  Thus, Stalking Horse should therefore 

be considered a good faith purchaser under Section 363(m). 

C.  The Proposed Sale Satisfies the Requirements of Section 363(f) of the Bankruptcy Code 

36. All of the Acquired Assets have been pledged to Bank, who has consented to the 

sale free and clear of all liens, claims, interests and encumbrances, provided that Bank’s liens 

attach to the Sale proceeds.  Various other creditors may also hold or assert security interests in 

some of the Acquired Assets.  Thus, in order to facilitate the Sale, Debtors request authorization 

to sell all of the Acquired Assets free and clear of any and all liens, claims, encumbrances, and 

other interests which may be asserted. 

37. Under Section 363(f) of the Bankruptcy Code, Debtors’ may sell the Acquired 

Assets “free and clear of any interest in such property of an entity other than the estate” if any 

one of the following conditions is satisfied: 

(1) applicable nonbankruptcy law permits sale of such property free and clear of such 
interest; 

(2) such entity consents; 
(3) such interest is a lien and the price at which such property is to be sold is greater 

than the aggregate value of all liens on such property; 
(4) such interest is in bona fide dispute; or 
(5) such entity could be compelled, in a legal or equitable proceeding, to accept a 

money satisfaction of such interest. 
 
11 U.S.C. § 363(f); see Citicorp Homeowners Servs., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 

345 (E.D. Pa. 1988) (Section 363(f) “is written in the disjunctive, not the conjunctive.  

Therefore, if any of the five conditions of § 363(f) are met, the Trustee has the authority to 

conduct the sale free and clear of all liens”); see also Mich. Emp’t Sec. Comm’n v. Wolverine 
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Radio Co. (In re Wolverine Radio Co.), 930 F.2d 1132, 1147 n.24 (6th Cir. 1991) (same).  

Debtors anticipate that they can satisfy one or more of these requirements. 

38. To the extent any party claiming a lien, claim, encumbrance or other interest in 

the Acquired Assets receives notice of the proposed Sale but does not timely object, that party is 

deemed to have consented to the Sale.  See, e.g., Veltman v. Whetzel, 93 F.3d 517, 521 (8th Cir. 

1996) (failure to object to proposed sale, coupled with agreement to stipulation authorizing sale 

free of interest, constituted consent); accord Hargrave v. Pemberton (In re Tabone, Inc.), 175 

B.R. 855, 858 (Bankr. D.N.J. 1994); In re Elliot, 94 B.R. at 346. 

39. In addition, because the Acquired Assets will be sold for what Debtors, in their 

business judgment, believe to be fair value, particularly in light of the opportunity for 

competitive bidding at the Auction, the holders of any liens thereon can be compelled to accept 

money in satisfaction of the same, satisfying the requirement of Section 363(f)(5).  See In re 

WPRV-TV, Inc., 143 B.R. 315, 321 (D.P.R. 1991), vacated on other grounds, 165 B.R. 1 (D.P.R. 

1992), aff'd in part, rev’d in part, 983 F.2d 336 (1st Cir. 1993). 

40. Accordingly, Debtors submit that at least one (if not more) of the subsections of 

Section 363(f) will be satisfied, such that the Court should approve the Sale of the Acquired 

Assets free and clear of all liens, claims, encumbrances, and other interests.  All liens on the 

Acquired Assets will attach to the Sale proceeds with the same force, effect, and priority and 

subject to the same defenses. 

D.  Cause Exists to Approve the Break-Up Fee 

41. Here, the appropriate factors to be considered compel approval of the Break-Up 

Fee ($200,000).  Break-up fees are “important tools to encourage bidding and to maximize the 

value of the debtors’ assets.”  In re Integrated Resources, 147 B.R. at 659.  These fees are 
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presumptively appropriate under the business judgment rule.  See, e.g., Cottle v. Storer 

Commc’ns, Inc., 849 F.2d 570, 574-75 (11th Cir. 1988); CRTF Corp. v. Federated Dep’t Stores, 

Inc., 683 F. Supp. 422, 440 (S.D.N.Y. 1988); Samjens Partners I v. Burlington Industries, Inc., 

663 F. Supp. 614, 623 (S.D.N.Y. 1987). 

42. Here, Stalking Horse’s agreement to only require the Break-Up Fee as a bidding 

protection, and not any other increasingly standard protections such as expense reimbursement, 

creates certainty with respect to Debtors’ costs associated with the Stalking Horse APA.  Parties 

in interest can immediately evaluate the Stalking Horse APA without any unknowns such as the 

final calculation of expense reimbursement (and possible subsequent litigation regarding the 

same).     

43. Further, Stalking Horse has already provided great value by setting a baseline bid 

for purchase of the Acquired Assets and promoting competition without any of potentially 

chilling bidding requirements such as a no-shop provision.   The value of a stalking horse buyer 

is repeatedly recognized and no different here.  See In re Marrose Corp., No. 89 B 12171, 1992 

WL 33848, at *5 (Bankr. S.D.N.Y. Feb. 16, 1992); In re Integrated Res., 135 B.R. at 250.  The 

Break-Up has undisputedly encouraged bidding because the Stalking Horse would not have 

entered into the Stalking Horse APA without this protection.   

44. The Break-Up Fee is also appropriate under the “business judgment rule,” 

because it is the product of extended good faith and arm’s length negotiations between Debtors 

and Stalking Horse.  Stalking Horse has made the highest and best offer for the Acquired Assets; 

however, its bid is contingent upon this Court’s timely approval of Break-Up Fee and the 

Bidding Procedures.   
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45. In sum, Debtors’ ability to offer the Break-Up Fee enables them to ensure the Sale 

of the Acquired Assets to a contractually committed bidder (be it the Stalking Horse Bidder or 

any other Successful Bidder) at a price they believe to be fair while, at the same time, providing 

the potential of even greater benefit to the estates.  Thus, under these circumstances, the Court 

should not override Debtors’ business judgment, and the Break-up Fee and  proposed Bidding 

Procedures should be approved. 

X. REQUEST FOR WAIVER OF STAY OF BANKRUPTCY RULES 6004(h) and 
6006(d) 
 
46. Bankruptcy Rules 6004(h) and 6006(d) provide, in substance, that an order 

authorizing the sale of a debtor’s property or assumption and assignment of an executory 

contract or unexpired lease is stayed for a period of fourteen (14) days after entry of the order 

unless the court orders otherwise.  Faced with a continuing constrained cash position and 

significant concern regarding the loss of customers, Debtors submit that they should be 

authorized to close and consummate the Sale to the Successful Bidder as soon as possible after 

entry of the Bidding Procedures Order and the Sale Order.   In light of the ample benefits that the 

Sale will provide Debtors’ estates and creditors, Debtors know of no reason to prolong the 

Auction and Sale process and request waiver of the stay imposed by Bankruptcy Rules 6004(h) 

and 6006(d).  

XII.  NOTICE 

47. Debtors have served a copy of this Motion on the following parties, or in lieu 

thereof, to their counsel by overnight delivery and electronic mail (if available):  (i) the Office of 

the United States Trustee for the District of Vermont; (ii) Debtors’ twenty (20) largest unsecured 

creditors; (iii) Bank; (iv) Landlord, (v) the Lien Parties, (vi) Stalking Horse (vii) all parties that 
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have requested notice pursuant to Bankruptcy Rule 2002, and (viii) counsel to any committee 

appointed in these cases. 

 WHEREFORE, Debtors respectfully request that the Court grant the relief requested in 

this Motion by entering an order substantially in the form of the proposed Bidding Procedures 

Order attached hereto as Exhibit A, grant the remaining relief requested in this Motion at the 

Sale Hearing, and grant such other and further relief as this Court deems just and proper. 

 
Dated at Royalton, Vermont: Monday, October 21, 2013. 
 

PLASTIC TECHNOLOGIES OF  
VERMONT, INC. 
PLASTIC TECHNOLOGIES OF  
MARYLAND, INC. 
PLASTIC TECHNOLOGIES OF  
NEW YORK, LLC. 
 
 

By: /s/ Raymond J. Obuchowski_______ 
Raymond J. Obuchowski, Esq. 
Donald F. Hayes, Esq. 
Obuchowski & Emens-Butler, PC 
PO Box 60 
Bethel, VT 05032 
802-234-6244 
802-234-6244  telefax 
ray@oeblaw.com 
www.oeblaw.com 
 

      Proposed Counsel to Chapter 11 Debtors 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF VERMONT 

 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF VERMONT, INC.  )  Case No.  13-10729- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF MARYLAND, INC.  )  Case No.  13-10730- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF NEW YORK, LLC  )  Case No.  13-10731- cab 
   ) Chapter 11 case 
  Debtor in Possession. ) 
   Pending Joint Administration 
 
 

ORDER (I) APPROVING BIDDING PROCEDURES FOR PROPOSED SALE 
OF SUBSTANTIALLY ALL DEBTORS’ ASSETS, (II) APPROVING BREAK-

UP FEE, (III) APPROVING RELATED NOTICES, (IV) SCHEDULING AN 
AUCTION (V) ESTABLISHING ASSUMPTION AND ASSIGNMENT 

PROCEDURES FOR EXECUTORY CONTRACTS AND UNEXPIRED LEASES, 
AND (VI) SCHEDULING A SALE HEARING FOR APPROVAL OF (A) SALE 
OF SUBSTANTIALLY ALL DEBTORS’ ASSETS TO STALKING HORSE OR 

OTHER SUCCESSFUL BIDDER FREE AND CLEAR OF ALL LIENS, 
CLAIMS, INTERESTS AND ENCUMBRANCES AND (B) ASSIGNMENT AND 
ASSUMPTION OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

 
 
 

On October 21, 2013, Plastic Technologies of Vermont, Inc., Plastic Technologies of 

Maryland, Inc., and Plastic Technologies of New York, LLC (collectively, “Debtors” or 

“Sellers”) filed a motion (the “Motion”)1 seeking an order: (i) approving bidding procedures for 

sale of substantially all of Debtors’ assets (the “Sale”), (ii) approving payment of a break-up fee 
                                                 
1 Any capitalized terms not defined herein shall have the meaning given to them in the Motion. 

EXHIBIT "A"
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to Consolidated Container Company LP (“Stalking Horse” or “Purchaser”); (iii) approving the 

form of proposed notices; (iv) scheduling an auction (the “Auction”), (v) establishing assumption 

and assignment procedures for executory contracts and unexpired leases and (vi) scheduling a 

further hearing to consider (a) approval of the Sale to Stalking Horse pursuant to an “Asset 

Purchase Agreement” with Debtors (the “Stalking Horse APA”) or other successful bidder based 

on the results of the Auction and (b) assumption and assignment of executory contracts and 

unexpired leases.  After hearing on October 22, 2013 and consideration of the objection filed by 

____ (Doc.___), the Court has determined that granting the relief requested in the Motion is in 

the best interests of Debtors, their estates, creditors and other parties in interest, and is a proper 

exercise of Debtors’ business judgment.  It appears that proper and adequate notice of the Motion 

has been given, no other or further notice is necessary, and good and sufficient cause for this 

Order has been shown.  Accordingly, it is hereby FOUND THAT: 

A. This Court has jurisdiction over the above-captioned cases, this proceeding and 

over Debtors’ property pursuant to 28 U.S.C. §§ 157(a) and 1334.  This is a core proceeding 

pursuant to 28 U.S.C. §§ 157(b)(2)(A), (M) and (0). 

B. Notice of the Hearing, the Motion and proposed entry of this Order is sufficient 

for all purposes under the Bankruptcy Code, Bankruptcy Rules and Local Rules of this Court, 

including, without limitation, 11 U.S.C. § 102(1). 

C. Debtors have articulated good and sufficient reasons for this Court to grant the 

relief requested in the Motion regarding the Bidding Procedures.  The Bidding Procedures were 

negotiated in good faith by Debtors and Stalking Horse and are reasonable and appropriate. 
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D. The form of notices, parties to be served, and method of service proposed by 

Debtors (described in more detail below) are reasonable and appropriate, and are in compliance 

with applicable Bankruptcy Rules. 

E. Stalking Horse has expended, and likely will continue to expend, considerable 

time, money and energy pursuing its proposed purchase of the Acquired Assets and has engaged 

in extended arm’s length and good faith negotiations.  The Stalking Horse APA is the 

culmination of these efforts.   

F. Debtors have demonstrated a compelling and sound business justification for 

authorizing payment of the Break-Up Fee to Stalking Horse.  Debtors’ payment to Stalking 

Horse of the Break-Up Fee is:  (i) an actual and necessary cost and expense of preserving 

Debtors’ estates; (ii) of substantial benefit to Debtors’ estates by inducing the Stalking Horse Bid 

and thus promoting competitive bidding; (iii) reasonable and appropriate, in light of, among 

other things, (a) the size and nature of the proposed Sale, (b) the substantial efforts that have 

been and will be expended by Stalking Horse, and (c) the benefits that Stalking Horse has 

provided to Debtors’ estates and creditors and all parties in interest herein, notwithstanding that 

the proposed Sale is subject to higher or better offers; and (iv) necessary to ensure that Stalking 

Horse will continue to pursue the proposed Sale.   

G. The procedures proposed by Debtors relating to the assumption and assignment of 

certain executory contracts and unexpired leases, including the form of the Cure Notice, are 

reasonable and appropriate, and are in compliance with applicable Bankruptcy Rules. 

H. The entry of this Order is in the best interests of Debtors, their estates, creditors 

and other parties-in-interest; and it is therefore 
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ORDERED, ADJUDGED AND DECREED THAT: 

1. The relief requested in the Motion is GRANTED. All objections to the relief 

requested in the Motion that have not been withdrawn, waived, or settled are overruled or 

resolved as set forth herein. 

2. The Break-Up Fee is hereby approved in all respects.  Debtors shall pay the 

Break-Up Fee to Stalking Horse pursuant to the terms and conditions set forth in the Stalking 

Horse APA without further order of this Court.  The Break-Up Fee is an administrative expense 

of Debtors’ estates and shall be paid directly from the proceeds of any Alternative Transaction 

free and clear of any lien, claim, interest or encumbrance, including any lien, claim, interest or 

encumbrance of Centrix Bank. 

3. The Bidding Procedures are approved in all respects.  The Bidding, Auction and 

Sale Notice attached hereto as Exhibit 1, is hereby approved and fully incorporated into this 

Order, and shall apply with respect to the Debtors’ proposed Sale of the Acquired Assets.  

Debtors are authorized to take any and all actions necessary to implement the Bidding 

Procedures as set forth in the Bidding, Auction and Sale Notice.  As set forth in the Bidding 

Procedures, the Bid Deadline is November 14, 2013 at 5 p.m. (Eastern Time).  If a Bid (other 

than the Stalking Horse Bid) is received by the Bid Deadline and determined to be a Qualified 

Bid, Debtors shall conduct an Auction which shall commence at 9 a.m. (Eastern Time), on 

November 18, 2013 at Sheehey Furlong & Behm P.C, 30 Main Street, 6th Floor, Burlington, VT 

05402-0066.   The Court will not grant any requests for an extension of the Bid Deadline. 

4. Not later than one (1) business day from the entry of this Order, Debtors shall 

send, by first-class mail postage prepaid, a copy of this Order and the Bidding, Auction and Sale 

Notice to: (i) the Office of the United States Trustee for the District of Vermont, (ii) Centrix 

Case 13-10729   Doc         9   Filed 10/21/13   Entered            10/21/13 09:13:13    
 Desc         Main Document                    Page         26 of 91



 

5 
 

Bank, Debtors’ secured lender, (iii) Stalking Horse, (iv) SPR, LLC, Debtors’ landlord, (v) all 

parties who have (or are identified on public record as claiming to have) a lien, claim, interest or 

encumbrance in the Acquired Assets, including the Lien Parties, (vi) all non-debtor parties to a 

Potential Assumed Contract, (vii) all other parties listed on the master mailing list, (viii) all 

parties that Debtors, through due diligence, determine to be potential bidders, (ix) all taxing 

authorities in the jurisdictions where Debtors operate that have a reasonably known interest in 

the relief requested, and (x) all federal, state and local regulatory authorities known by Debtors 

to assert jurisdiction over Debtors or their property and to have an interest in the proposed Sale, 

including, without limitation, all federal, state and local environmental agencies in the 

jurisdictions where Debtors operate or own or lease real property. 

5. The Cure Notice attached hereto as Exhibit 2, is hereby approved and fully 

incorporated into this Order, and shall apply with respect to Debtors’ proposed Sale of the 

Acquired Assets.  Not later than one (1) business day from entry of this Order, Debtors shall 

send, by first-class mail postage prepaid, a Cure Notice to non-debtor counterparties to a 

Potential Assumed Contract, which is any contract or lease that Debtors reasonably expect a 

purchaser to assume and assign in connection with the Sale, including all Assumed Contracts 

(defined therein) identified in the Stalking Horse APA.  Debtors will attach to the Cure Notice 

their calculation of the Cure Amount, the amount Debtors believe must be paid to cure all 

defaults under the Potential Assumed Contract.  If no amount is listed on the Cure Notice or is 

shown as “0”, Debtors believe that there are no default amounts.   

6. Unless a counterparty to a Potential Assumed Contract files a Cure Objection by 

November 14, 2013, the Cure Objection Deadline, that party shall be forever barred from 
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objecting to the Cure Amount and from asserting any additional cure or default amounts against 

Debtors, Stalking Horse or such other Successful Bidder of the Acquired Assets.   

7. A Cure Objection must be served on the following parties by the Cure Objection 

Deadline: (i) counsel to Debtors, Raymond J. Obuchowski, Obuchowski & Emens-Butler, PC, 

PO Box 60, Bethel, VT 05032, (ii) counsel for Bank, Daniel W. Sklar, Nixon Peabody, 900 Elm 

Street, Manchester, NH 03101, (iii) counsel for Stalking Horse, Jason H. Watson and Heather 

Byrd Asher, Alston & Bird LLP, One Atlantic Center, 1201 West Peachtree Street, Atlanta, GA 

30309-3424, and (iv) counsel to the Official Committee of Unsecured Creditors, if one has been 

appointed. 

8. In the event a Cure Objection is timely filed, the objection must (i) set forth (a) 

the basis for the objection with specificity and (b) the amount asserted as the correct cure amount 

under the Potential Assumed Contract and (ii) attach supporting documentation.  If Debtors and 

the objecting party cannot consensually resolve the Cure Objection, Debtors will segregate any 

disputed cure amounts pending resolution by this Court or mutual agreement of the parties. 

9. Hearing on any Cure Objection may be held (i) at the Sale Hearing, or (ii) on such 

other date as the Court may designate, provided that if the Potential Assumed Contract is 

assumed and assigned prior to such hearing, the cure amount asserted by the objecting party (or 

such lower amount as may be fixed by this Court) shall be deposited and held by Debtors in a 

segregated account pending further order of this Court or mutual agreement of the parties. 

10. Debtors’ decision to assume and assign any Potential Assumed Contract is subject 

to Court approval and consummation of the proposed Sale.  Absent consummation of the 

proposed Sale and Court approval, none of the Potential Assumed Contracts shall be deemed 

assumed or assigned, and shall be subject to further administration under the Bankruptcy Code. 
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11. Except to the extent otherwise provided in the Stalking Horse APA or agreement 

with another Successful Bidder, the Stalking Horse or other Successful Bidder (or any assignees) 

shall not be subject to any liability or other obligation under a Potential Assumed Contract that 

accrued or first arose before closing of the proposed Sale.  Debtors shall be relieved of all 

liability accruing or arising after closing of the Sale pursuant to Section 365(k) of the Bankruptcy 

Code.   

12. Objections, if any, to the remaining relief requested in the Motion must: (i) be in 

writing; (ii) comply with the Bankruptcy Rules and the Local Bankruptcy Rules; (iii) be filed by 

November 15, 2013 with the clerk of the Bankruptcy Court for the District of Vermont, Clerk, 

U.S. Bankruptcy Court, P.O. Box 6648, Rutland, VT 05702 and (iv) be served on the same day 

upon:  (a) counsel to Debtors, Raymond J. Obuchowski, Obuchowski & Emens-Butler, PC, PO 

Box 60, Bethel, VT 05032, (b) counsel for Bank, Daniel W. Sklar, Nixon Peabody, 900 Elm 

Street, Manchester, NH 03101, (c) counsel for Stalking Horse, Jason H. Watson and Heather 

Byrd Asher, Alston & Bird LLP, One Atlantic Center, 1201 West Peachtree Street, Atlanta, GA 

30309-3424, and (d) counsel to the Official Committee of Unsecured Creditors, if one has been 

appointed.  

13. The Sale Hearing shall be held before this Court on November 19, 2013 at _____ 

(Eastern Time).  The Sale Hearing may be adjourned, from time to time, without further notice to 

creditors or other parties in interest other than by announcement of the Court.   

14. This Order shall constitute findings of fact and conclusions of law and shall take 

effect immediately upon execution hereof. 
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15. This Order shall not be stayed for fourteen (14) days after the entry thereof as 

provided by Bankruptcy Rules 6004(h) and 6006(d), and shall be effective and enforceable 

immediately upon its entry on this Court’s docket. 

16. All time periods set forth in this Order shall be calculated in accordance with 

Bankruptcy Rule 9006(a). 

17. Debtors or their agent are directed to serve a copy of this Order on the applicable 

notice parties. 

18. This Court shall retain jurisdiction over any matters related to or arising from the 

implementation of this Order. 

 

 

 

SO ORDERED 

Dated: ________      ______________________________ 
        The Honorable Colleen A. Brown 
        United States Bankruptcy Judge 

Case 13-10729   Doc         9   Filed 10/21/13   Entered            10/21/13 09:13:13    
 Desc         Main Document                    Page         30 of 91



- 1 - 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF VERMONT 

 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF VERMONT, INC.  )  Case No.  13-10729- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF MARYLAND, INC.  )  Case No.  13-10730- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF NEW YORK, LLC  )  Case No.  13-10731- cab 
   ) Chapter 11 case 
  Debtor in Possession. ) 
   Pending Joint Administration 
 
 

NOTICE OF PROPOSED SALE, BIDDING PROCEDURES,  
AUCTION DATE AND SALE HEARING 

 
 

PLEASE TAKE NOTICE that, on October 21, 2013, Plastic Technologies of Vermont, 

Inc., Plastic Technologies of Maryland, Inc., and Plastic Technologies of New York, LLC 

(collectively, “Debtors” or “Sellers”) filed a motion seeking to sell substantially all of their assets 

(the “Acquired Assets”) to Consolidated Container Company LP (the “Stalking Horse” or 

“Purchaser”) pursuant to an “Asset Purchase Agreement” between Debtors and Stalking Horse 

(the “Stalking Horse APA”) or another purchaser presenting a higher and better offer at auction. 

The Acquired Assets are detailed in the Stalking Horse APA and generally include (as 

defined therein): 

EXHIBIT "1"
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All Equipment, including all furniture, machinery, equipment, tools, computers, 
terminals, computer equipment, office equipment, business machines, telephones and 
telephone systems, parts, and accessories. 
 
All Assumed Contracts, including certain executory contracts, leases, warranties, 
commitments, agreements, credit guaranties, and purchase and sale orders. 
 
 All Inventory, including raw materials, finished goods, scrap, parts and supplies. 
 
All Vehicles, including motor vehicles, trucks, forklifts and other rolling stock. 
 
All Accounts Receivable, including, trade and miscellaneous accounts receivable. 
 
All Books and Records, including data, data bases, books, records, correspondence, 
business plans and projections, records of sales, customer and vendor lists, files, papers 
 
All Intellectual Property, including patents and pending patent applications, trade secrets, 
trade names, copyrights and computer software. 
 
All causes of action excluding causes of action not related to the Acquired Assets or 
actions under Chapter 5 of the Bankruptcy Code. 
 
 
PLEASE TAKE FURTHER NOTICE that on November 18, 2013 Debtors will hold an 

auction at 9 a.m. at Sheehey Furlong & Behm P.C, 30 Main Street, 6th Floor, Burlington, VT 

05402-0066 (the “Auction”).  Only parties that have submitted a Qualified Bid (defined below) 

may participate in the Auction.  Attached hereto are the bidding procedures for the Auction and 

requirements for a Qualified Bid.   

PLEASE TAKE FURTHER NOTICE that if Stalking Horse is the successful bidder at 

the Auction, the Court will hold a hearing to consider approval of the Sale to Stalking Horse on 

November 19, 2013 at ___________ (Eastern Time) at Federal Building, 11 Elmwood Ave, 2nd 

Floor, Burlington, VT (the “Sale Hearing”).  If Stalking Horse is not the successful bidder, at the 

Sale Hearing the Court will consider approval of the Sale to the other successful bidder.  If you 

do not want the Court to approve the Sale to Stalking Horse or another successful bidder or if 

you want the Court to consider your views, then you or your attorney must file a written response 
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with the Clerk at the address stated below.  Mail or file your response so that it is received by 

the Clerk by November 15, 2013 at:  Clerk, U.S. Bankruptcy Court, P.O. Box 6648, 

Rutland, VT 05702.  Any response to the Motion must also be served on the undersigned by 

November 15, 2013.     

PLEASE TAKE FURTHER NOTICE that if you would like to receive a copy of the 

Motion, the Stalking Horse APA, or any other filings, you may do so by making a request to 

Debtors’ counsel, Raymond J. Obuchowski (i) by mail to Obuchowski & Emens-Butler, PC, PO 

Box 60, Bethel, VT 05032, (ii) by telephone at 802-234-6244 or (iii) via email at 

ray@oeblaw.com. 

 
Dated at Royalton, Vermont: Monday, October 21, 2013. 
 
 

PLASTIC TECHNOLOGIES OF  
VERMONT, INC. 
PLASTIC TECHNOLOGIES OF  
MARYLAND, INC. 
PLASTIC TECHNOLOGIES OF  
NEW YORK, LLC. 
 
 

By: /s/ Raymond J. Obuchowski_______ 
Raymond J. Obuchowski, Esq. 
Donald F. Hayes, Esq. 
Obuchowski & Emens-Butler, PC 
PO Box 60 
Bethel, VT 05032 
802-234-6244 
802-234-6244  telefax 
ray@oeblaw.com 
www.oeblaw.com 
 

      Proposed Counsel to Chapter 11 Debtors 
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BIDDING PROCEDURES 

 
Participation in the Bidding Process. Any party other than Consolidated Container Company 
LP (“Stalking Horse”) and Centrix Bank (“Bank”) that is interested in purchasing the Acquired 
Assets (a “Potential Bidder”) may obtain relevant due diligence from Debtors by: 
 

(a) executing a confidentiality agreement in form and substance acceptable to 
Debtors; and  

 
(b) providing Debtors with information regarding the bidder’s financial ability to 
consummate purchase of the Acquired Assets. 

 
Participation in the Auction.  To participate in the bidding process and attend an auction for 
purchase of the Acquired Assets, a bidder must submit what is determined by Debtors, with 
consent of Bank, to be a “Qualified Bid.” “Qualified Bid” means a written proposal for purchase 
of the Acquired Assets:  
 

(a) whose value is greater than the sum of (i) the Cash Purchase Price ($2,400,000), (ii) 
the Break-Up Fee ($250,000) and (iii) the Minimum Incremental Bid (defined 
below);  
 

(b) that is accompanied by a deposit of $100,000 (the “Good Faith Deposit”) in the form 
of a certified check or cash payable to the order of Debtors; 
 

(c) that has substantially the same terms and conditions as the Stalking Horse APA;  
 
(d) that is accompanied by reasonable evidence of committed financing or other ability to 

perform;  
 

(e) that is timely submitted by the Bid Deadline (defined below);  and 
 

(f) that is irrevocable until two (2) business days after closing of the Sale and remains 
open until that time as a “back-up bid” at the last price and terms offered at the 
Auction. 

 
The “Asset Purchase Agreement” between Debtors and Stalking Horse (the “Stalking Horse 
APA”) shall be deemed to be a Qualified Bid for the Acquired Assets (the “Stalking Horse 
Bid”). 

 
 
Bid Deadline.  Each person wishing to bid on the Acquired Assets, except for Stalking Horse, 
must deliver a bid to Debtors by 5 p.m. (Eastern Time) on November 15, 2013 (the “Bid 
Deadline”) via mail and email to: 
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By Regular Mail: By Overnight Delivery 

Raymond J. Obuchowski 
Obuchowski & Emens-Butler, PC 

PO Box 60 
Bethel, VT 05032 
ray@oeblaw.com 

 

Raymond J. Obuchowski 
Obuchowski & Emens-Butler, PC 

1542 Vermont Route 107 
Royalton, Vermont 05068  

ray@oeblaw.com 
 

 
Report on Bids.  If no Qualified Bids, other than the Stalking Horse Bid, are received by the Bid 
Deadline, Debtors will refund any Good Faith Deposits received and report the absence of other 
Qualified Bids to the Bankruptcy Court and all parties-in-interest by filing a notice with the 
Bankruptcy Court.  At the Sale Hearing, Debtors will seek entry of an order approving Stalking 
Horse’s purchase of the Acquired Assets pursuant to the terms set forth in the Stalking Horse 
APA and proposed Sale Order. 
 
Auction.  If there are at least two Qualified Bids for the Acquired Assets (including the Stalking 
Horse Bid), Debtors will conduct an auction on November 18, 2013 at 9 a.m. at Sheehey Furlong 
& Behm P.C, 30 Main Street, 6th Floor, Burlington, VT 05402-0066, at which time each person 
that has timely submitted a Qualified Bid will be entitled to participate as a bidder.  Bidding will 
begin with the highest and best Qualified Bid and continue in increments of not less than 
$100,000 (the “Minimum Incremental Bid”) and will not conclude until each participating bidder 
has had the opportunity to submit any additional Qualified Bid(s).  At the conclusion of bidding, 
Debtors will announce their determination as to the party submitting the highest and best bid (the 
“Successful Bid”) for the Acquired Assets and will request Bankruptcy Court approval of the 
Successful Bid at the Sale Hearing. 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF VERMONT 

 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF VERMONT, INC.  )  Case No.  13-10729- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF MARYLAND, INC.  )  Case No.  13-10730- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF NEW YORK, LLC  )  Case No.  13-10731- cab 
   ) Chapter 11 case 
  Debtor in Possession. ) 
   Pending Joint Administration 
 
 

NOTICE OF CURE AMOUNT FOR COUNTERPARTIES  
TO EXECUTORY CONTRACTS AND UNEXPIRED LEASES  

THAT MAY BE ASSUMED AND ASSIGNED 
 
 

PLEASE TAKE NOTICE that, on October 21, 2013 Plastic Technologies of Vermont, Inc., 

Plastic Technologies of Maryland, Inc., and Plastic Technologies of New York, LLC (collectively, 

“Debtors” or “Sellers”) filed a motion seeking to sell substantially all of their assets (the “Acquired 

Assets”) to Consolidated Container Company LP (“Stalking Horse” or “Purchaser”) pursuant to an 

“Asset Purchase Agreement” between Debtors and Stalking Horse (the “Stalking Horse APA”) 

subject to the highest and best bid obtained at auction from Stalking Horse or another purchaser.   

The Acquired Assets that Debtors seek to sell include various executory contracts and 

unexpired leases (the “Potential Assumed Contracts”) that Debtors will seek to assume and 

EXHIBIT "2"
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assign to Stalking Horse or other successful bidder at the auction to be held on November 18, 

2013. 

PLEASE TAKE FURTHER NOTICE that the Court entered an order (the “Bidding 

Procedures Order”) authorizing, among other things, procedures for the assumption and assignment 

of Potential Assumed Contracts and notice of cure amounts.   

PLEASE TAKE FURTHER NOTICE that the Court will hold a hearing (the “Sale 

Hearing”) on November 19, 2013 at which time Debtors will, among other things, request that the 

Court enter an order (the “Sale Order”) approving sale of the Acquired Assets to Stalking Horse or 

other successful bidder, including the assumption and assignment of certain or all of the Potential 

Assumed Contracts. 

PLEASE TAKE FURTHER NOTICE that Debtors’ books and records show that you are a 

counterparty to the Potential Assumed Contract shown on Exhibit A attached to this Notice.  

Exhibit A also shows the amount Debtors’ assert is necessary to cure any default under the Potential 

Assumed Contract as of the date of this Notice (the “Cure Amount”).   

PLEASE TAKE FURTHER NOTICE that if you disagree with the Cure Amount 

shown for the Potential Assumed Contract on Exhibit A, you must file a written objection 

with the United States Bankruptcy Court for the District of Vermont, so that it is actually 

received by the Clerk by November 14, 2013.  The mailing address for the Clerk is: Clerk, U.S. 

Bankruptcy Court, P.O. Box 6648, Rutland, VT 05702.  In addition, any objection must (i) set 

forth (a) the basis for the objection with specificity and (b) the amount asserted as the 

appropriate cure amount and (ii) attach supporting documentation. 

PLEASE TAKE FURTHER NOTICE that any objection filed in connection with the Cure 

Notice must also be served by November 14, 2013 on the parties below: (i) counsel to Debtors, 

Raymond J. Obuchowski, Obuchowski & Emens-Butler, PC, PO Box 60, Bethel, VT 05032, (ii) 
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counsel for Debtors’ secured lender, Daniel W. Sklar, Nixon Peabody, 900 Elm Street, Manchester, 

NH 03101, (iii) counsel for Stalking Horse, Jason H. Watson and Heather Byrd Asher, Alston & 

Bird LLP, One Atlantic Center, 1201 West Peachtree Street, Atlanta, GA 30309-3424, and (iv) 

counsel to the Official Committee of Unsecured Creditors, if one has been appointed. Filed 

objections must have a certificate attached stating when, how and on whom (including addresses) 

the objection was served.   

PLEASE TAKE FURTHER NOTICE that, if you (or any other non-Debtor party to a 

Potential Assumed Contract) do not timely file an objection to the Cure Amount for the 

Potential Assumed Contract, you will be deemed to have consented to the Cure Amount.  

PLEASE TAKE FURTHER NOTICE that if you would like to receive a copy of the 

Motion, the Stalking Horse APA, or any other filings, you may do so by making a request to 

Debtors’ counsel, Raymond J. Obuchowski (i) by mail to Obuchowski & Emens-Butler, PC, PO 

Box 60, Bethel, VT 05032, (ii) by telephone at 802-234-6244 or (iii) via email at ray@oeblaw.com. 

Dated at Royalton, Vermont: Monday, October 21, 2013. 

 
PLASTIC TECHNOLOGIES OF VERMONT, INC. 
PLASTIC TECHNOLOGIES OF MARYLAND, INC. 
PLASTIC TECHNOLOGIES OF  
NEW YORK, LLC. 
 

By: /s/ Raymond J. Obuchowski_______ 
Raymond J. Obuchowski, Esq. 
Donald F. Hayes, Esq. 
Obuchowski & Emens-Butler, PC 
PO Box 60 
Bethel, VT 05032 
802-234-6244 
802-234-6244  telefax 
ray@oeblaw.com 
www.oeblaw.com 
 

      Proposed Counsel to Chapter 11 Debtors 
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EXHIBIT A - CURE AMOUNT 
 

 
 
Real Property Lease between Plastic Technologies of Vermont, Inc. d/b/a Shelburne Plastics and 
Mark Hill Investments, Inc. 
 
Supply Contract between Plastic Technologies of Vermont, Inc. and Verger Paul Jodoin, Inc. 
 
Supply Contract between Shelburne Plastics and Berlin Packaging 
 
Supply Contract between Plastic Technologies of New York, LLC, d/b/a Shelburne Plastics and 
Farmland Dairies 
 
Supply Contract between Plastic Technologies of Vermont, Inc. and Stonyfield Farm, Inc.1 

 
Operating Lease between Shelburne Plastics and Pitney Bowes for VT Postage Meter 
 
Operating Lease between Shelburne Plastics and Toyota Financial Commercial Services for NH 
Forklift 
 
Capital Lease between Plastic Technologies of Vermont, Inc. and North Star Leasing for VT AC 
Drive 
 
Capital Lease between Plastic Technologies of Vermont, Inc. and North Star Leasing for VT 
Lighting Project 
 
Capital Lease between Plastic Technologies of Vermont, Inc. and North Star Leasing for VT 
Labeling Equipment 
 
Capital Lease between Plastic Technologies of Vermont, Inc. d/b/a Shelburne Plastics and Air 
Molded Plastics for VT RS-25 Blowmold Machine 

 

The Debtor believes that it is current on contracts to be assigned, cure amount $0.00 
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ASSET PURCHASE AGREEMENT 
 
 

Dated as of October 20, 2013 
 
 
 
 

among 
 
 
 
 

PLASTIC TECHNOLOGIES OF MARYLAND, INC., 
 

PLASTIC TECHNOLOGIES OF VERMONT, INC., 
 

PLASTIC TECHNOLOGIES OF NEW YORK, LLC 
 
 

and 
 
 

CONSOLIDATED CONTAINER COMPANY LP 
 
 
 

EXHIBIT "B"
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ASSET PURCHASE AGREEMENT 

This Asset Purchase Agreement (“Agreement”), dated as of October 20, 2013, is made 
and entered into by and between Consolidated Container Company LP, a Delaware limited 
partnership (“Purchaser”), on the one hand, and Plastic Technologies of Maryland, Inc., Plastic 
Technologies of New York, LLC and Plastic Technologies of Vermont, Inc. (collectively, 
“Sellers”). 

WHEREAS, Sellers have concluded that, on or before October 21, 2013, each of Sellers 
intends to file petitions (the “Petitions”) initiating cases (the “Bankruptcy Cases”) in the United 
States Bankruptcy Court for the District of Vermont (the “Bankruptcy Court”) pursuant to Title 
11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”); and 

WHEREAS, Purchaser desires to effect the purchase and sale transaction hereunder 
subject to the terms and conditions set forth in this Agreement, the Sale Order (as hereinafter 
defined) and the Bidding Procedures Order (as hereinafter defined) and in accordance with 
Sections 105, 363 and 365 and other applicable provisions of the Bankruptcy Code. 

NOW, THEREFORE, in consideration of the foregoing, the mutual agreements, 
covenants, representations and warranties contained herein, and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, and subject to the 
terms and conditions hereinafter set forth, the parties hereto agree as follows: 

ARTICLE I 
SALE AND PURCHASE OF ASSETS 

1.01 Sale and Purchase of Acquired Assets.  On the terms and subject to the 
conditions hereinafter set forth, Sellers hereby agree to sell, convey, assign, transfer and deliver 
to Purchaser, free and clear of any and all liens, claims, charges, encumbrances and security 
interests of any kind or nature, and Purchaser agrees to purchase and accept from Sellers, all 
Sellers’ assets, including, without limitation, the following assets (collectively, “Acquired 
Assets”): 

(a) All furniture, machinery, equipment, tools, computers, terminals, 
computer equipment, office equipment, business machines, telephones and telephone systems, 
parts, accessories, and the like, wherever located, owned by Sellers and any and all assignable 
warranties of third parties with respect thereto (the “Equipment”), including, but not limited to 
the Equipment listed on Schedule 1.01(a) hereto; 

(b) To the extent permitted by Section 365 of the Bankruptcy Code and other 
applicable law, those executory contracts, leases, warranties, commitments, agreements, credit 
guaranties, and purchase and sale orders identified on Schedule 1.01(b) hereto (collectively, 
“Assumed Contracts”), together with the right to receive income in respect of such Assumed 
Contracts on and after the Closing Date (as hereinafter defined); 

(c) All inventory, including, but not limited to, raw materials, finished goods, 
scrap, parts and supplies, wherever located, which is owned by Sellers as of the Closing Date (the 
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“Inventory”), together with all rights of Sellers against suppliers of Inventory including, without 
limitation, Sellers’ right to receive refunds or rebates in connection with their purchase of such 
Inventory; 

(d) All motor vehicles, trucks, forklifts and other rolling stock (collectively, 
“Vehicles”) owned by Sellers and all assignable warranties of third parties related thereto; 

(e) All accounts receivable, including, without limitation, trade and 
miscellaneous accounts receivable, recorded on the Books and Records (as defined in Section 
1.01(f)) of Sellers as an asset on the Closing Date (collectively, “Accounts Receivable”); 

(f) All existing data, data bases, books, records, correspondence, business 
plans and projections, records of sales, customer and vendor lists, files, papers and any 
summaries of such documents regularly prepared by Sellers, and all manuals and printed 
instructions of Sellers relating exclusively to the Acquired Assets (the “Books and Records”); 

(g) All (1) patents and pending patent applications together with any and all 
continuations, divisions, reissues, extensions and renewals thereof, (2) trade secrets, know-how, 
inventions, formulae and processes, whether trade secrets or not, (3) a perpetual, nonexclusive, 
worldwide, royalty-free, fully paid up right and license to use the trade name “Shelburne 
Plastics” (the “Trade Name”) for the purpose of (A) manufacturing rigid plastic products with 
already existing molds bearing the Trade Name, and (B) marketing, distributing and selling such 
manufactured products bearing the Trade Name, as well as all Inventory bearing the Trade Name 
existing at the time of this Agreement, (4) copyrights and any registrations and applications 
therefor, (5) assignable technology rights and licenses, and (6) assignable computer software and 
all other intellectual property owned by or registered in the name of Sellers, including, but not 
limited to, the intellectual property listed on Schedule 1.01(g) (the “Intellectual Property”); 

(h) To the extent permitted under applicable law or regulation, all licenses, 
franchises, permits, certificates, consents, and other governmental or quasi-governmental 
authorizations of Sellers to conduct their business and to own, use or operate the Acquired Assets 
(other than qualifications of Sellers to do business as a foreign corporation); and 

(i) All causes of action (except for (1) those causes of action which are not 
related to the Acquired Assets, (2) any avoidance actions arising under Chapter 5 of the 
Bankruptcy Code and (3) any claims or causes of action which Sellers may have against Robert 
Fougere or his affiliates or agents), claims, and demands of Sellers arising out of the conduct of 
their business or the ownership of the Acquired Assets, including, without limitation, rights to 
returned or repossessed goods and rights as an unpaid vendor. 

1.02 Excluded Assets.  Sellers shall not sell hereunder, Purchaser shall not purchase or 
acquire any right, title, or interest of Sellers in or to, and the Acquired Assets shall not include: 

(a) Any avoidance actions arising under Chapter 5 of the Bankruptcy Code; 

(b) Cash on hand, prepaid expenses and cash deposits;  
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(c) Any claims of Sellers against Centrix Bank or against Robert Fougere or 
his affiliates or agents;  

(d) Any website addresses; and 

(e) The assets listed on Schedule 1.02(d). 

The assets described in this Section 1.02 are herein collectively referred to as the 
“Excluded Assets.” 

1.03 Excluded Liabilities.  Purchaser shall not assume or become liable for any 
obligations, commitments or liabilities of Sellers, whether known or unknown, absolute, 
contingent or otherwise, and whether or not related to the Acquired Assets, other than those  
listed in Schedule 1.01(b) (the obligations and liabilities of Sellers not assumed by Purchaser are 
hereinafter referred to as the “Excluded Liabilities”).  

1.04 Employee Benefit Plans.  For the avoidance of doubt, Purchaser shall not assume 
nor be responsible for any employee benefit plan or related obligation of Sellers. 

ARTICLE II 
PURCHASE PRICE & CLOSING 

2.01 Purchase Price.  The Purchase Price for the Acquired Assets shall be Two 
Million Four Hundred Thousand Dollars ($2,400,000) (the “Cash Purchase Price”). 

2.02 Payment of Purchase Price.  On the Closing Date, Purchaser shall wire transfer 
the Cash Purchase Price, in immediately available funds, to an account to be designated by 
Sellers. 

2.03 Break-Up Fee. 

(a) Sellers agree and acknowledge that Purchaser’s negotiation and execution 
of this Agreement has required a substantial investment of management time and a significant 
commitment of financial and other resources by Purchaser, and that the negotiation and 
execution of this Agreement has provided value to Sellers. Therefore, if any Alternative 
Transaction (as defined herein) closes, Sellers shall pay or cause Purchaser to be paid cash in an 
amount equal to $200,000 as a break-up fee (the “Break-Up Fee”). 

(b) Sellers’ obligation to pay the Break-Up Fee under this section shall be 
subject to the entry of the Bidding Procedures Order (as defined herein). The Break-Up Fee shall 
become due and payable upon the closing of an Alternative Transaction, and shall be paid within 
one business day of such closing in immediately available funds to an account designated in 
writing by Purchaser to Sellers within a reasonable time prior to the date set forth herein and 
without need for order of the Bankruptcy Court (other than the Bidding Procedures Order).   
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(c) As used in this Agreement, “Alternative Transaction” means any 
transaction that results in the sale or transfer by Sellers of the Acquired Assets to any party other 
than Purchaser or its assignee. 

2.04 The Closing.  The closing of the purchase and sale of the Acquired Assets and the 
consummation of the other transactions contemplated by this Agreement (the “Closing”) shall 
take place as soon as reasonably practicable after the satisfaction or waiver of the conditions set 
forth in Article VIII hereof, at a location mutually agreeable to the parties hereto.  The date on 
which the Closing actually occurs is herein referred to as the “Closing Date.” At the Closing, all 
of the transactions contemplated by this Agreement shall be deemed to occur simultaneously and 
become effective as of 12:01 a.m. Atlanta local time on the Closing Date (the “Effective Time”).  

ARTICLE III 
BANKRUPTCY RELATED PROVISIONS 

3.01 Bankruptcy Court Approval. 

(a) Promptly after execution of this Agreement and in no event later than 
October 21, 2013, Sellers shall file the Petitions before the Bankruptcy Court and seek joint 
administration of the Bankruptcy Cases. 

(b) Sellers and Purchaser acknowledge that under the Bankruptcy Code, this 
Agreement and the sale of the Acquired Assets are subject to Bankruptcy Court approval.  Sellers 
and Purchaser acknowledge that to obtain such approval, Sellers must demonstrate that they have 
taken reasonable steps to obtain the highest and best price possible for the Acquired Assets, 
including, but not limited to, giving notice of the transactions contemplated by this Agreement to 
creditors and other interested parties as ordered by the Bankruptcy Court, providing information 
about the Acquired Assets to responsible bidders, entertaining higher and better offers from 
responsible bidders and, if other Qualified Bids (defined herein) are obtained, conducting an 
auction. 

(c) As soon as possible after the execution of this Agreement, but in no event 
later than one business day after the filing of the Petitions, Seller shall file with the Bankruptcy 
Court a motion (the “Bidding Procedures and Sale Motion”), together with appropriate 
supporting papers and notices, seeking the entry of an order (the “Bidding Procedures Order”) 
containing bidding and overbid procedures, protections and findings, all in form and substance 
reasonably satisfactory to Purchaser, and that (among other things): 

(i) approves the Break-Up Fee;  

(ii) provides that Purchaser's claim to the Break-Up Fee shall be 
entitled to administrative claim treatment in the Bankruptcy Cases;  

(iii) establishes a date by which Qualified Bids (defined below) must be 
submitted; 
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(iv) establishes the procedures for an auction at which only bidders 
who have previously submitted a Qualified Bid may bid;  

(v) sets the minimum incremental bid amount;  

(vi) schedules the auction and a hearing to approve sale of the Acquired 
Assets (the “Sale Hearing”);  

(vii) requires Sellers to promptly provide a copy of any Qualified Bid to 
Purchaser; and 

(viii) establishes procedures for the assumption and assignment of 
Assumed Contracts and the determination of any default amounts owed by 
Sellers. 

“Qualified Bid” means a written competing proposal for purchase of the Acquired Assets: 
(a) whose value is greater than the sum of (i) the Cash Purchase Price, (ii) the Break-Up Fee and 
(iii) the minimum incremental bid amount for an initial incremental bid; (b) that is accompanied 
by a deposit of $100,000 in the form of a certified check or cash payable to Sellers; (c) that has 
substantially the same terms and conditions as this Agreement; (d) that is accompanied by 
reasonable evidence of committed financing or other ability to perform;  (e) that is timely 
submitted by the deadline for bids set forth in the Bidding Procedures Order and (f) that is 
irrevocable until two (2) business days after closing of the sale and remains open until that time 
as a “back-up bid” at the last price and terms offered by that bidder at auction.  For avoidance of 
doubt, this Agreement shall be deemed to be a Qualified Bid for the Acquired Assets. 

(d) The Bidding Procedures and Sale Motion shall also seek approval of an 
order approving the sale of the Acquired Assets to Purchaser, in form reasonably acceptable to 
Purchaser and in accordance with this Agreement, in the event that Purchaser is the successful 
bidder, including (i) the conveyance of the Acquired Assets to Purchaser free and clear of all 
claims, interests and encumbrances, (ii) waiver of any stay of the order and (iii) containing a 
finding that Purchaser has acted in “good faith” within the meaning of Section 363(m) of the 
Bankruptcy Code (the “Sale Order”). 

(e) In the event an appeal is taken, or a stay pending appeal is requested, from 
either the Bidding Procedures Order or Sale Order, Sellers shall immediately notify Purchaser of 
such appeal or stay request and shall provide to Purchaser promptly a copy of the related notice 
of appeal or order of stay.  Sellers shall also provide Purchaser with written notice of any motion 
or application filed in connection with any appeal from either of such orders.  Sellers shall file 
papers in opposition to any appeal or request for stay pending appeal of the Bidding Procedures 
Order or Sale Order. 

(f) From and after the date hereof, and to the extent Purchaser is the 
successful bidder, Sellers shall not take any action which is intended, or fail to take any action 
the intent of which failure to act would result in the reversal, voiding, modification or staying of 
the Bidding Procedures Order or Sale Order. 
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3.02 Bankruptcy Filings.  From and after the date of this Agreement until the Closing 
Date, Sellers shall deliver to Purchaser copies of all pleadings, motions, notices, statements, 
schedules, applications, reports and other papers that are filed in the Bankruptcy Cases within a 
reasonable time after filing, but with respect to any such papers that Sellers may file that relate, in 
whole or in part, to this Agreement or Purchaser, its constituent members or its or their agents or 
representatives, Sellers shall use reasonable efforts to provide prior notice to Purchaser before 
filing. 

3.03 Notice of Qualified Bids.  From and after the date of this Agreement, Sellers 
shall keep Purchaser informed on the status of all Qualified Bids received and provide Purchaser 
with copies of all Qualified Bids. 

3.04 Assumed Contracts. 

(a) Attached hereto as Schedule 1.01(b) is a schedule of Assumed Contracts to 
be assigned to Purchaser on the Closing Date under Section 365 of the Bankruptcy Code.  With 
the consent of Sellers, Purchaser may add additional Contracts to this schedule.  No later than the 
date of the Sale Order, Purchaser may, as permitted by the Bankruptcy Court and with the 
consent of Sellers, designate additional Contracts as Assumed Contracts.  Purchaser shall have 
the right in its sole discretion to eliminate Contracts it previously designated as Assumed 
Contracts up until the date of the Sale Hearing.  With respect to the Assumed Contracts, Sellers 
shall cure any past defaults in order for Sellers to assume and assign to Purchaser the Assumed 
Contracts in accordance with Section 365 of the Bankruptcy Code.  Purchaser shall assume all 
rights and obligations of Sellers arising on or after the Closing Date under the Assumed 
Contracts.  Any Assumed Contract designated by Purchaser shall be assigned to and assumed by 
Purchaser at Closing to the extent permitted by law.  The final determination of which Contracts 
Sellers will assume and assign to Purchaser shall be within the sole discretion of Purchaser.   

3.05 Service of Bidding Procedures and Sale Motion.  The Bidding Procedures and 
Sale Motion shall be served on all parties in interest, including but by no means limited to, all 
counterparties to the Assumed Contracts, state and local taxing authorities in the states and 
counties where Sellers operate, are incorporated or maintain property and any other entities 
identified in writing by Purchaser to Sellers within one (1) business day after filing of the 
Petitions, in a form and by means reasonably acceptable to Purchaser, at Seller’s sole expense.  
Sellers shall provide Purchaser with a list of the persons receiving notice at least one (1) business 
day prior to the filing of the Bidding Procedures and Sale Motion. 

ARTICLE IV 
REPRESENTATIONS AND WARRANTIES OF SELLERS 

Sellers hereby represent and warrant to Purchaser as follows as of the date hereof and as 
of the Closing: 

4.01 Validity.  Subject to approval by the Bankruptcy Court as set forth in Section 
3.01, this Agreement has been duly executed and delivered by duly authorized officers of Sellers 
and constitutes the legal, valid and binding obligation of Sellers, enforceable against Sellers in 
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accordance with its terms except as enforceability may be limited by applicable equitable 
principles (whether applied at a proceeding in law or in equity) or by bankruptcy, insolvency, 
reorganization, moratorium or similar laws affecting creditors’ rights generally, to the exercise of 
judicial discretion in accordance with general equitable principles and to equitable defenses that 
may be applied to the remedy of specific performance.  Sellers have the corporate power and 
authority necessary to enter into and perform their obligations under this Agreement and to 
consummate the transactions contemplated hereby.   

4.02 Organization.  Plastic Technologies of Maryland, Inc. is a corporation duly 
organized, validly existing and in good standing under the laws of the State of Delaware.  Plastic 
Technologies of Vermont, Inc.  is a corporation duly organized, validly existing and in good 
standing under the laws of the State of Vermont.   Plastic Technologies of New York, LLC, is a 
limited liability company duly organized, validly existing and in good standing under the laws of 
the State of New York. 

4.03 No Conflict.  Except as set forth on Schedule 4.03 hereto, neither the execution, 
delivery and performance of this Agreement by Sellers nor the consummation by Sellers of the 
transactions contemplated hereby (a) will violate any provision of Sellers’ Articles of 
Incorporation or Bylaws, (b) will result in a violation by Sellers of any law or order of any court 
or governmental unit to which Sellers are subject, or by which their assets are bound, (c) requires 
the consent of any third party, (d) or will result in the creation or imposition of any lien, charge, 
encumbrance or security interest of any kind or nature upon the Acquired Assets. 

4.04 Title to Acquired Assets; Encumbrances.  Except as set forth on Schedule 4.04, 
Sellers have good, valid and marketable title to the Acquired Assets free and clear of any and all 
liens, claims, charges, encumbrances and security interests of any kind or nature. 

4.05 Litigation and Claims.  Except as set forth on Schedule 4.05, to the best of 
Sellers’ knowledge, there is no litigation pending with respect to the Acquired Assets.  For 
purposes hereof, Sellers’ knowledge means the actual knowledge of Gene Torvend. 

4.06 Brokers and Finders.  Sellers have not incurred any obligation or liability to any 
party for any brokerage fees, agent's commissions or finder's fees in connection with the 
transactions contemplated by this Agreement, other than a certain Agreement for Consultant 
Services with Donald J. Moore of Guilford, Connecticut. 

ARTICLE V 
REPRESENTATIONS AND WARRANTIES OF PURCHASER 

Purchaser hereby represents and warrants to Sellers that, as of the date hereof and as of 
the Closing: 

5.01 Organization.  Purchaser is a limited partnership duly organized, validly existing 
and in good standing under the laws of the State of Delaware.  Purchaser is duly qualified or 
licensed to transact business as a foreign corporation in good standing in the State of Georgia. 
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5.02 Authority and Binding Effect.  This Agreement has been duly executed and 
delivered by duly authorized officers of Purchaser and constitutes the legal, valid and binding 
obligation of Purchaser, enforceable against Purchaser in accordance with its terms.  Purchaser 
has the corporate power and authority necessary to enter into and perform its obligations under 
this Agreement and to consummate the transactions contemplated hereby.   

5.03 No Conflict.  Neither the execution, delivery and performance of this Agreement 
by Purchaser nor the consummation by Purchaser of the transactions contemplated hereby (a) 
will violate any provision of the limited partnership agreement of Purchaser, (b) will result in a 
violation by Purchaser of any law or order of any court or governmental unit to which Purchaser 
is subject, or (c) requires the consent of any third party. 

5.04 Brokers and Finders.  Purchaser has not incurred any obligation or liability to 
any party for any brokerage fees, agent's commissions or finder's fees in connection with the 
transactions contemplated by this Agreement. 

ARTICLE VI 
COVENANTS AND ADDITIONAL AGREEMENTS OF SELLERS AND PURCHASER 

6.01 Consents and Approvals.  Sellers agree to use their commercially reasonable 
efforts to obtain, prior to the Closing Date, the waiver, consent and approval of all persons whose 
waiver, consent or approval is required in order to consummate the transactions contemplated by 
this Agreement. 

6.02 Expenses.  Each of Purchaser and Sellers shall be responsible for all the expenses 
and fees incurred by it in connection with the transactions contemplated hereby, except with 
respect to the Break-Up Fee in the event of an Alternative Transaction as set forth herein in 
Section 2.03.  Sellers shall pay all taxes relating to the transfer of the Acquired Assets to 
Purchaser and any fees and expenses in connection with the prepayment, release, satisfaction or 
removal of any liens affecting the Acquired Assets prior to the Closing Date. 

6.03 Further Assurances. At any time and from time to time after the date of this 
Agreement, Sellers shall, at the request of Purchaser, take any and all actions reasonably 
necessary to fulfill Sellers’ obligations hereunder, including executing and delivering such 
further instruments of conveyance, sale, transfer and assignment, and taking such other actions 
reasonably necessary or desirable to effectuate the transfer of the Acquired Assets to Purchaser. 

6.04 Tax Prorations. 

(a) Real Property Taxes and Personal Property Taxes including, without 
limitation, accruals or prepayments thereof (all as individually defined below and collectively 
called the “Proration Items”), shall be prorated directly between Sellers and Purchaser as 
provided in this Section 6.04. 

(b) For purposes of this Section 6.04, the capitalized terms set forth below 
shall have the following meanings: 
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(i) “Real Property Taxes” shall mean ad valorem taxes imposed upon 
any owned or leased real property or portion thereof included in the Acquired 
Assets, general or special assessments imposed with respect to such owned or 
leased real property, whether payable in full or by installments; and 

(ii) “Personal Property Taxes” shall mean ad valorem taxes, other than 
Real Property Taxes, imposed upon the Acquired Assets. 

(c) As soon as practicable after the Closing Date, all Real Property Taxes and 
Personal Property Taxes (including amounts owed pursuant to transferable state licenses 
applicable to the Acquired Assets and transferred to Purchaser hereunder) shall be apportioned to 
the Closing Date, and representatives of Sellers and Purchaser will examine all relevant Books 
and Records as of the Closing Date in order to make the determination of the apportionments, 
which determinations shall be calculated in accordance with past practices and initially based on 
the previous year’s taxes to the extent information regarding the current tax period is not yet 
available.  Payments in respect thereof shall be made to the appropriate party by check within 
thirty (30) days after such determination, except that payments for Real Property Taxes and 
Personal Property Taxes shall later be adjusted to reflect the current year’s taxes when the tax 
bills are finally rendered.  The parties shall fully cooperate with each other to avoid, to the extent 
legally possible, the payment of duplicate Personal Property Taxes, and each party shall furnish, 
at the request of the other, proof of payment of any Personal Property Taxes or other 
documentation which is a prerequisite to avoiding payment of a duplicate tax.  

(d) Sellers’ apportioned amount shall include all taxes accrued or owing pre-
Closing.  Sellers shall determine the amount of Real Property Taxes and Personal Property Taxes 
accrued pre-Closing and shall either (i) escrow amounts sufficient to pay those taxes based on the 
previous tax year, which escrowed amounts shall be paid to Purchaser at Closing or the 
appropriate taxing authority when due or (ii) deduct the accrued pre-Closing taxes from the Cash 
Purchase Price to be paid by Purchaser at Closing.    

6.05 Access to Acquired Assets and Employees.  Prior to Closing, Sellers grant to 
Purchaser a non-exclusive license to enter Sellers’ leased warehouse facility located at (i) 8 
Harbor Road, South Burlington, VT 05403, (ii) 27 Industrial Drive, Londonberry, NH 03053, 
(iii) 196 Bridgeville Road, Monticello, NY 12701 and (iv) 8304 Sherwick Court, Jessup, MD 
20794 (“Sellers’ Facilities”) during normal business hours as well as access to Sellers’ 
employees.  
 

6.06 Condition of Acquired Assets.  Except as expressly set forth in this Agreement, 
the Acquired Assets are being sold “as is, where is” without any representation or warranty of 
any kind, either express or implied, including, without limitation, any representation or warranty 
as to the design, quality or condition of the Acquired Assets, any warranty of merchantability or 
fitness of the Acquired Assets for any particular purpose or as to any other matter relating to the 
Acquired Assets or any part thereof. 

6.07 Sellers’ Deliveries.  To the extent not specifically provided for in the Sale Order, 
at Closing, Sellers shall deliver to Purchaser executed discharges, UCC terminations or other 
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such other written evidence as Purchaser may require in connection with the release, termination 
or discharge of any lien, charge, claim, encumbrance or security interest of any kind or nature 
that burdens any of the Acquired Assets prior to the Closing Date (the “Encumbrances”), if any. 

6.08 Real Property Lease.  Prior to the Closing Date or the earlier termination of this 
Agreement pursuant to Article IX, Purchaser shall negotiate in good faith to cause SPR, LLC  
(the “Landlord”) to enter into a lease of certain real property located at 8 Harbor Road, South 
Burlington, VT 05403 (the “New Real Property Lease”), which New Real Property Lease shall 
provide for the termination of, and release of Sellers and any of Sellers’ guarantors from any and 
all obligations under, the current lease entered into on or about November 6, 2009 (the “Current 
Real Property Lease”). 

6.09 Conduct of Business Prior to Closing.  From the date hereof to the Closing 
Date, and except as required or contemplated by this Agreement, and except to the extent that 
Purchaser shall otherwise consent in writing and subject to the requirements and restrictions of 
the Bankruptcy Court proceedings, Sellers shall: 

(a) Continue to operate their business in all material respects in compliance 
with the Bankruptcy Code and any orders entered by the Bankruptcy Court in the Bankruptcy 
Cases; 

(b) Not sell or otherwise dispose of, or mortgage, pledge or encumber, any 
real or personal property or asset that would be an Acquired Asset hereunder; 

(c) Not waive or agree to waive any rights of material value relating to the 
Acquired Assets or allow to lapse or fail to keep in force any material license, permit, 
authorization or other material right relating thereto; 

(d) Not make or permit any material amendment or termination of any 
material contract, agreement or license included in the Acquired Assets; 

(e) Maintain the Acquired Assets in their present order and condition, 
reasonable wear and use excepted, and maintain all material policies of insurance covering the 
Acquired Assets in amounts and on terms substantially equivalent to those in effect on the date 
hereof; 

(f) Take reasonable steps to maintain the Intellectual Property and other 
intangible assets; and 

(g) Comply in all material respects with all laws applicable to the conduct of 
the business and the ownership of the Acquired Assets. 

  

6.10 Notification of Changes.  From the date hereof to the Closing Date, Sellers shall 
make their management reasonably available to consult with Purchaser as to the management of 
Sellers’ business and the Acquired Assets, and Sellers shall promptly notify Purchaser in writing 
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of any Material Adverse Change or any material damage to or material loss of the Acquired 
Assets taken as a whole.  As used herein, “Material Adverse Change” shall mean any 
circumstance regarding, change in or effect on the Sellers’ business or the Acquired Assets that, 
individually or when taken together with all other related circumstances regarding, changes in or 
effects on the business or the Acquired Assets, is materially adverse to the condition (financial or 
otherwise), operations or liabilities of the business or the Acquired Assets. 

6.11 Phase I Report.  Not less than fifteen (15) days prior to the Closing Date, 
Purchaser shall obtain a Phase I environmental audit report on any owned or leased real property 
included in the Acquired Assets (the “Environmental Audit Report”).   

ARTICLE VII 
DELIVERY OF DOCUMENTS 

7.01 Delivery of Documents.  At the Closing, the parties shall exchange all duly 
executed documents and other instruments required to consummate the transactions 
contemplated by this Agreement, including, but not limited to: 

(a) Bills of sale, deeds, assignments, transfers and other instruments of 
conveyance, as appropriate, all in form reasonably satisfactory to Purchaser and Sellers, with 
respect to the Acquired Assets and the Assumed Liabilities;  

(b) The certificates contemplated by Sections 8.01(a), (b) and (c) and 8.02(a) 
and (b);  

(c) A certified copy of resolutions of Sellers’ board of directors authorizing 
the execution and delivery by Sellers of this Agreement and the consummation of the purchase 
and sale contemplated hereby; 

(d) The New Real Property Lease, duly executed by Landlord and Purchaser;  

(e) The Sale Order; and 

(f) An assignment and assumption agreement in form acceptable to Purchaser 
and duly executed by Sellers. 

ARTICLE VIII 
CONDITIONS PRECEDENT 

8.01 Conditions Precedent to Purchaser’s Obligations.  The obligation of Purchaser 
to consummate the transactions provided for in this Agreement is subject to the satisfaction of 
each of the following conditions on or before the Closing, any of which may be waived by 
Purchaser in its sole discretion: 

(a) All information required to be furnished or delivered by Sellers pursuant 
to this Agreement shall have been furnished or delivered as of the date hereof and as of the 
Closing Date, as required hereunder; the representations and warranties made by Sellers in 
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Article IV hereof shall be true and correct in all material respects as of the date of this Agreement 
and on and as of the Closing Date with the same force and effect as though such representations 
and warranties had been made on and as of the Closing Date (except that such representations 
and warranties may be untrue or incorrect as a result of actions or transactions expressly 
permitted by this Agreement or actions or transactions of Sellers made with the prior written 
consent of Purchaser); and Purchaser shall have received a certificate dated as of the Closing 
Date, executed by a duly authorized officer of Sellers, to such effect. 

(b) Sellers shall have duly performed in all material respects all of the 
covenants, agreements and conditions contained in this Agreement to be performed or satisfied 
by Sellers on or prior to the Closing Date, and Purchaser shall have received a certificate dated as 
of the Closing Date, executed by a duly authorized officer of Sellers, to such effect. 

(c) Purchaser shall have received from Sellers a certificate executed by the 
Secretary or Assistant Secretary of Sellers certifying (i) that Sellers’ board of directors has 
approved and authorized this Agreement and each of the transactions contemplated hereby 
pursuant to the resolutions attached to such certificate, and (ii) that such resolutions have not 
been rescinded, revoked, modified or otherwise affected and remain in full force and effect. 

(d) The Sale Order shall have been entered by the Bankruptcy Court and shall 
not be stayed pending appeal or reversed. 

(e) The New Real Property Lease shall have been executed. 

(f) Purchaser shall be satisfied in its sole discretion with the results of the 
Environmental Audit Report. 

(g) A Material Adverse Change shall not have occurred between the date 
hereof and the Closing Date. 

(h) Sellers’ business shall have continued operations in all material respects 
including full operation of Sellers’ Facilities. 

8.02 Conditions Precedent to Sellers’ Obligations.  The obligation of Sellers to 
consummate the transactions provided for in this Agreement is subject to the satisfaction of each 
of the following conditions on or before the Closing, any of which may be waived by Sellers in 
their sole discretion: 

(a) All information required to be furnished or delivered by Purchaser 
pursuant to this Agreement shall have been furnished or delivered as of the date hereof and as of 
the Closing Date, as required hereunder; the representations and warranties made by Sellers in 
Article IV hereof shall be true and correct in all material respects as of the date of this Agreement 
and on and as of the Closing Date with the same force and effect as though such representations 
and warranties had been made on and as of the Closing Date (except that such representations 
and warranties may be untrue or incorrect as a result of actions or transactions expressly 
permitted by this Agreement or actions or transactions of Purchaser made with the prior written 
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consent of Sellers); and Sellers shall have received a certificate dated as of the Closing Date, 
executed by a duly authorized officer of Purchaser, to such effect. 

(b) Purchaser shall have duly performed in all material respects all of the 
covenants, agreements and conditions contained in this Agreement to be performed or satisfied 
by Purchaser on or prior to the Closing Date, and Sellers shall have received a certificate dated as 
of the Closing Date, executed by a duly authorized officer of Purchaser, to such effect. 

(c) The Sale Order shall have been entered by the Bankruptcy Court and shall 
not be stayed pending appeal or reversed. 

(d) The New Real Property Lease shall have been executed. 

ARTICLE IX 
TERMINATION 

9.01 Method of Termination.  This Agreement may be terminated at any time prior to 
the Closing Date: 

(a) by Purchaser, if Sellers do not file the Petitions by October 21, 2013; 

(b) by Purchaser, if the Bidding Procedures and Sale Motion is not filed 
within one business day of the filing of the Petitions; 

(c) by Purchaser, if the hearing on the Bidding Procedures and Sale Motion is 
not held by November 4, 2013; 

(d) by Purchaser, if the Bankruptcy Court does not enter the Bidding 
Procedures Order within one business day of the hearing on the Bidding Procedures and Sale 
Motion; 

(e) by Purchaser, if the Sale Hearing is not held by November 19, 2013 and 
the Bankruptcy Court does not enter the Sale Order within one business day of such hearing; 

(f) by the mutual consent of Sellers and Purchaser; 

(g) by Sellers, if the Closing has not occurred by December 1, 2013, unless 
such Closing has been frustrated or made impossible by any act or failure to act by Sellers that is 
inconsistent with their obligations pursuant to this Agreement;  

(h) by Purchaser, if the Closing has not occurred by November 25, 2013,  
unless such Closing has been frustrated or made impossible by any act or failure to act by 
Purchaser that is inconsistent with its obligations pursuant to this Agreement; or 

(i) By Purchaser, if any of Sellers’ Facilities cease operation or materially 
reduce operations; or 
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(j) By Purchaser, if it is not satisfied in its sole discretion with the results of 
the Environmental Audit Report. 

 
9.02 Notice of Termination.  Notice of termination of this Agreement shall be given 

by the party so terminating to the other party hereto in accordance with Section 10.02 of this 
Agreement. 

9.03 Effect of Termination.  If this Agreement is terminated pursuant to Section 9.01 
hereof, this Agreement shall (except as expressly set forth herein) become void and of no further 
force and effect, and, except as set forth in this Section 9.03, no party (or any of its officers, 
directors, members, managers, partners, employees, agents, or representatives) shall be liable to 
any other party for any loss as a result of such termination.  If the nonoccurrence of Closing is the 
direct or indirect result of a default of or breach by any party of its obligations hereunder, such 
defaulting or breaching party shall be fully liable to the other party hereto for any such breach or 
default. 

ARTICLE X 
MISCELLANEOUS 

10.01 Public Announcements.  Neither Sellers nor any of their representatives shall 
make any public announcement with respect to this Agreement or the transaction contemplated 
hereby without the prior consent of Purchaser unless required by law or judicial process, in which 
case notification shall be given to Purchaser prior to such disclosure. 

10.02 Notices. 

(a) All notices, requests, demands and other communications hereunder shall 
be (i) delivered by hand, (ii) mailed by registered or certified mail, return receipt requested, first 
class postage prepaid and properly addressed, (iii) sent by national overnight courier service, or 
(iv) sent by email to the parties or their assignees, addressed as follows: 

  To Sellers:  Shelburne Plastics 
8 Harbor View Road 
South Burlington, VT 05403 
Attention: Gene Torvend 
Telephone: 802-658-6588 
Facsimile: 802-658-6596 
GTorvend@shelburneplastics.com 

 
  with copies (which shall not constitute notice) to: 
 
     Raymond J. Obuchowski 

Obuchowski & Emens-Butler, PC 
PO Box 60 
Bethel, VT 05032 
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Telephone: 802-234-6244 
Facsimile: 802-234-6245 
Ray@oeblaw.com 
 
Michael G. Furlong 
Sheehey Furlong & Behm P.C. 
30 Main Street 
PO Box 66 
Burlington, VT  05402-0066 
Telephone: 802-864-9891 
Facsimile: 802-864-6815  
mfurlong@sheeheyvt.com 
 

 
 
  To Purchaser:  Consolidated Container Company 

3101 Towercreek Parkway, Suite 300 
Atlanta, GA 30339 
Attn: General Counsel 
Telephone: (678) 742-4600 
Facsimile: (678) 742-4758 
Louis.Lettes@cccllc.com 
 

  with a copy (which shall not constitute notice) to: 
 

Alston & Bird LLP 
One Atlantic Center 
1201 West Peachtree Street 
Atlanta, GA 30309-3424 
Attn:  Jason H. Watson 
Telephone: (404) 881-7000 
Facsimile: (404) 881-7777 
jason.watson@alston.com 

 
(b) All notices, requests, instructions or documents given to any party in 

accordance with this Section 10.02 shall be deemed to have been given (i) on the date of receipt 
if delivered by hand, overnight courier service or if sent by facsimile, graphic scanning or other 
telegraphic communications equipment or (ii) on the date three (3) business days after depositing 
with the United States Postal Service if mailed by United States registered or certified mail, 
return receipt requested, first class postage prepaid and properly addressed. 

(c) Any party hereto may change its address specified for notices herein by 
designating a new address by notice in accordance with this Section 10.02. 

10.03 Entire Agreement.  This Agreement, the Schedules and the Exhibits constitute 
the entire agreement between the parties relating to the subject matter hereof and thereof and 
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supersede all prior oral and written, and all contemporaneous oral negotiations, discussions, 
writings and agreements relating to the subject matter of this Agreement.  The terms of this 
Agreement control and supersede any course of performance or usage of the trade that is 
inconsistent with such terms. 

10.04 Modifications, Amendments and Waivers.  The failure or delay of any party at 
any time or times to require performance of any provision of this Agreement shall in no manner 
affect its right to enforce that provision.  No single or partial waiver by any party of any condition 
of this Agreement, or the breach of any term, agreement or covenant or the inaccuracy of any 
representation or warranty of this Agreement, whether by conduct or otherwise, in any one or 
more instances shall be construed or deemed to be a further or continuing waiver of any such 
condition, breach or inaccuracy or a waiver of any other condition, breach or inaccuracy. 

10.05 Successors and Assigns.  This Agreement shall be binding upon and shall inure 
to the benefit of and be enforceable by the parties hereto, and their respective estates, successors, 
legal or personal representatives, heirs, distributees, designees and assigns, but no assignment 
shall relieve any party of the obligations hereunder.  This Agreement cannot be assigned by any 
party without the prior written consent of the other parties hereto; provided, however, that 
Purchaser may assign this Agreement to any entity controlling, controlled by or under common 
control with Purchaser. 

10.06 Severability.  Should any one or more of the provisions of this Agreement be 
determined to be invalid, illegal or unenforceable in any respect, the validity, legality and 
enforceability of the remaining provisions hereof shall not in any way be affected or impaired 
thereby. 

10.07 Choice of Law.  This Agreement shall be construed, interpreted and the rights of 
the parties determined in accordance with the laws of the State of Georgia applicable to contracts 
made and wholly performed within that state. 

10.08 No Third Party Beneficiaries.  Nothing in this Agreement, whether express or 
implied, is intended or shall be construed to confer upon or give to any person, other than the 
parties hereto, any rights, remedies or other benefits under or by reason of this Agreement. 

10.09 Counterparts.  This Agreement may be executed in any number of counterparts, 
each of which shall be an original; but all of such counterparts shall together constitute one and 
the same instrument. 
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IN WITNESS WHEREOF, Purchaser and Sellers have duly executed this Agreement as 
of the date first above written. 

 

 

{Signatures on Following Pages}
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Schedule 1.01(a) 

 

See Attached
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Schedule 1.01(b) 

 

Real Property Lease between Plastic Technologies of Vermont, Inc. d/b/a Shelburne Plastics and 
Mark Hill Investments, Inc. 

Supply Contract between Plastic Technologies of Vermont, Inc. and Verger Paul Jodoin, Inc. 

Supply Contract between Shelburne Plastics and Berlin Packaging 

Supply Contract between Plastic Technologies of New York, LLC, d/b/a Shelburne Plastics and 
Farmland Dairies 

Supply Contract between Plastic Technologies of Vermont, Inc. and Stonyfield Farm, Inc.1 

Operating Lease between Shelburne Plastics and Pitney Bowes for VT Postage Meter 

Operating Lease between Shelburne Plastics and Toyota Financial Commercial Services for NH 
Forklift 

Capital Lease between Plastic Technologies of Vermont, Inc. and North Star Leasing for VT AC 
Drive 

Capital Lease between Plastic Technologies of Vermont, Inc.  and North Star Leasing for VT 
Lighting Project 

Capital Lease between Plastic Technologies of Vermont, Inc.  and North Star Leasing for VT 
Labeling Equipment 

Capital Lease between Plastic Technologies of Vermont, Inc. d/b/a Shelburne Plastics and Air 
Molded Plastics for VT RS-25 Blowmold Machine 

 

                                                 
1 Stonyfield Farm, Inc. issued a Notice of Termination to Plastic Technologies of 

Vermont, Inc. on October 18, 2013. 
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Schedule 1.02(d) 

 

All cash, including cash in TD Bank and Centrix Bank checking accounts, People’s payroll 
account, petty cash and investments. 

All prepaid taxes, insurance, rent, interest and expenses 

All land and buildings 

All non-compete agreements 

All organization costs 

All security deposits  

All refinance costs 
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Schedule 1.01(g) 

 

See Attached
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Schedule 4.03 

None

Case 13-10729   Doc         9   Filed 10/21/13   Entered            10/21/13 09:13:13    
 Desc         Main Document                    Page         77 of 91



 

 
 

 

Schedule 4.04 

The following parties have a lien, interest or encumbrance in certain of the Acquired Assets: 
 
Centrix Bank 

Internal Revenue Service 

NS Leasing LLC 

Business Finance Authority of New Hampshire 

Toyota Motor Credit Corporation 

AEC, Inc. 

Grenier Center LLC
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Schedule 4.05 

 
Air Molded Products Corp. v. Plastic Technologies of Vermont, Inc., dba Shelburne Plastics, and 
Gene Torvend, Superior Court of New Jersey, Law Division, Ocean County, Docket No. OCN-L-
001894-13.  See attached Stipulation of Settlement 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF VERMONT 

 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF VERMONT, INC.  )  Case No.  13-10729- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF MARYLAND, INC.  )  Case No.  13-10730- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF NEW YORK, LLC  )  Case No.  13-10731- cab 
   ) Chapter 11 case 
  Debtor in Possession. ) 
   Pending Joint Administration 
 
 

ORDER APPROVING DEBTORS’ SALE OF SUBSTANTIALLY ALL  
ASSETS FREE AND CLEAR OF INTERESTS AND ASSUMPTION AND ASSIGNMENT 

OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES 
 
 

On October 21, 2013, Plastic Technologies of Vermont, Inc., Plastic Technologies of 

Maryland, Inc., and Plastic Technologies of New York, LLC (collectively, “Debtors” or 

“Sellers”) filed a motion (the “Motion”)1 for an order approving sale (the “Sale”) of substantially 

all Debtors’ assets (the “Acquired Assets”) free and clear of all interests and assumption and 

assignment of certain executory contracts and unexpired leases to Consolidated Container 

Company, LP (“Stalking Horse” or “Purchaser”) and related relief.  On October 22, 2013, this 

Court granted other relief requested in the Motion, including the procedures for bidding and 

                                                 
1 Any capitalized terms not defined herein shall have the meaning given to them in the Motion. 

EXHIBIT "C"
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auction of the Acquired Assets (the “Auction”).  After hearing on November 19, 2013 (the “Sale 

Hearing”) and consideration of the results of the Auction held on November 18, 2013 and the 

objections filed by _____, this Court has determined that granting the remaining relief requested 

in the Motion is in the best interests of Debtors, their estates, creditors and other parties in 

interest, and is a proper exercise of Debtors’ business judgment.  It appears that proper and 

adequate notice of the Motion has been given, no other or further notice is necessary, and good 

and sufficient cause for this Order has been shown.  Accordingly, it is hereby FOUND THAT: 

a. This Court has jurisdiction over the above-captioned cases, this proceeding and all 

of Debtors’ property, including the Acquired Assets to be sold, pursuant to 28 U.S.C. §§ 1334 and 

157.  This is a core proceeding.  Venue of Debtors’ cases and the Motion in this district is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409.  This Order constitutes a final and appealable order 

within the meaning of 28 U.S.C. § 158(a).   

b. The statutory predicates for the relief sought in the Motion and the basis for the 

approvals and authorizations contained in this Order are (i) Sections 105(a), 363 and 365 of the 

Bankruptcy Code and (ii) Bankruptcy Rules 2002, 6004, 6006, and 9014. 

c. Proper, adequate, and sufficient notice of the Motion and Stalking Horse APA 

have been provided in accordance with Sections 363 and 365 of the Bankruptcy Code and in 

compliance with Bankruptcy Rules 2002, 6004, 6006, and 9014, the local rules of this Court and 

the procedural due process requirements of the United States Constitution.  A reasonable 

opportunity to object or be heard regarding the requested relief has been afforded to all interested 

parties. 

d. Debtors provided due and proper notice of the assumption and assignment of the 

Assumed Contracts to each counterparty of an Assumed Contract (as defined in the Stalking 
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Horse APA and identified in Schedule 1.01(b) thereto).   No other or further notice of the Motion, 

Sale or assumption and assignment of the Assumed Contracts (including with respect to the 

payment of any cure amounts due thereunder) is necessary. 

e. Debtors have demonstrated a sufficient basis to enter into the Stalking Horse APA, 

attached hereto as Exhibit A, to sell the Acquired Assets, and to assume and assign the Assumed 

Contracts under Sections 363 and 365 of the Bankruptcy Code.  Such actions are appropriate 

exercises of Debtors’ business judgment and in the best interests of Debtors, their estates and their 

creditors.   

f. Debtors concluded that absent an immediate sale of the Acquired Assets, Debtors 

would have to close their business and liquidate their assets, which liquidation would 

substantially impair the value of the Acquired Assets.  Debtors’ equipment and other assets are 

specifically used and designed for their customers and, thus, a liquidation of Debtors’ assets, 

without assumption and assignment of customer contracts, would significantly reduce Debtors’ 

proceeds.   

g. As demonstrated by (i) the testimony and other evidence proffered or adduced at 

the Sale Hearing and (ii) the representations of counsel made on the record at the Sale Hearing, 

through a bidding and auction process, Debtors and their professionals have complied, in good 

faith, in all material respects with the Bidding Procedures Order and have (a) afforded interested 

potential purchasers a full, fair, and reasonable opportunity to qualify as Qualified Bidders and 

submit their highest or  best offer to purchase the Acquired Assets at the Auction and (b) provided 

potential purchasers, upon request, sufficient information to enable them to make an informed 

judgment on whether to bid on the Acquired Assets. The Bidding Procedures were non-collusive, 

substantively and procedurally fair to all parties and were reasonable and appropriate. 
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h. Purchaser is a buyer in good faith, as that term is used in Section 363(m) of the 

Bankruptcy Code.  The Stalking Horse APA was negotiated and entered into in good faith, based 

on arm’s length bargaining, and without collusion or fraud of any kind.  Based on the record 

before this Court, neither Debtors nor Purchaser engaged in any conduct that would prevent  

application of Section 363(m) of the Bankruptcy Code.  Purchaser is therefore entitled to all of the 

protections of Section 363(m) of the Bankruptcy Code. 

i. Debtors have full power and authority to enter into the documents contemplated by 

the Stalking Horse APA and the Sale has been authorized and approved in accordance with the 

requirements of state law and respective internal governance requirements.  Other than as may be 

expressly provided for in the Stalking Horse APA, no further consents or approvals are required. 

j. Section 363(f) of the Bankruptcy Code provides for the sale of the Acquired Assets 

free and clear of any interest in such property.  Those (i) holders of any liens, claims, interests or 

encumbrances in or on the Acquired Assets and (ii) non-Debtor parties, who did not object, or 

who withdrew their objections, to the Motion are deemed to have consented pursuant to Section 

363(f)(2) of the Bankruptcy Code.  All objections to the Motion have been resolved or withdrawn 

or overruled. Those holders of any liens, claims, interests or encumbrances in or on the Acquired 

Assets who did object fall within one or more of the other subsections of Section 363(f) of the 

Bankruptcy Code and are adequately protected by having their liens, claims, interests or 

encumbrances, if any, attach to the Sale proceeds. 

k. Debtors may transfer the Acquired Assets to Purchaser free and clear of all liens, 

claims, interests or encumbrances because, in each case, one or more of the standards set forth in 

Section 363(f) of the Bankruptcy Code have been satisfied.  All liens, claims, interests and 

encumbrances in or on the Acquired Assets shall attach to the Sale proceeds with the same 
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priority, validity, force, and effect that they now have, if any, as against the Acquired Assets and 

subject to any claims and defenses Debtors or other parties may possess with respect thereto.  All 

persons having any lien, claim, interest or encumbrance of any kind or nature whatsoever against 

or in Debtors or the Acquired Assets shall be forever barred, estopped and permanently enjoined 

from asserting the same against Purchaser, any of Purchaser’s assets (including, without 

limitation, the Acquired Assets), property, successors or assigns.   

l. Time is of the essence in consummating the Sale.  To effectuate the terms of the 

Stalking Horse APA, it is essential that the Sale occur as soon as possible.  Accordingly, there is 

cause to lift the fourteen (14) day stay imposed by Bankruptcy Rules 6004 and 6006. 

m. Based upon the foregoing findings and conclusions, and upon the record made 

before this Court at the Sale Hearing, and good and sufficient cause appearing therefore; 

IT IS HEREBY ORDERED AS FOLLOWS: 

1. The Motion is GRANTED.  The Sale, including all terms of the Stalking Horse 

APA, which is fully incorporated herein, is approved.  Debtors and Purchaser are hereby 

authorized and directed to perform and complete all obligations and acts necessary to carry out 

the Sale and terms of the Stalking Horse APA.   

2. All objections and responses to the Motion are resolved in accordance with the 

terms of this Order and as set forth in the record of the Sale Hearing.  If any objection or response 

was not otherwise withdrawn, waived, or settled, it, and any reservation of rights contained 

therein, is overruled and denied.   

3. Notice of the Sale Hearing was fair and appropriate under the circumstances and 

complied in all respects with Bankruptcy Rules 2002, 4001, 6004 and 6006. 
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4. Notwithstanding Bankruptcy Rules 6004 and 6006, this Order shall be effective 

and enforceable immediately upon entry.   

5. Purchaser is a “good faith” purchaser entitled to the protections of Section 363(m) 

of the Bankruptcy Code. 

6. The Acquired Assets shall be transferred to Purchaser free and clear of all liens, 

claims and encumbrances in or on the Acquired Assets in accordance with Section 363(f) of the 

Bankruptcy Code.  

7. Purchaser has provided adequate assurance of future performance under the 

Assumed Contracts.  The assumption by Debtors and assignment to Purchaser of the Assumed 

Contracts is authorized and approved pursuant to Sections 363 and 365 of the Bankruptcy Code.  

The Assumed Contracts shall be deemed valid and binding and in full force and effect.  Purchaser 

shall be liable for all obligations under such Assumed Contracts arising on and after closing of the 

Sale. 

8. Debtors shall promptly pay to counterparties of Assumed Contracts the amounts 

set forth by Debtors on the corresponding Cure Notices, or as amended by mutual agreement of 

Debtors and counterparties to Assumed Contracts or the Court (the “Final Cure Costs”).  The 

Final Cure Costs are fixed and counterparties to the Assumed Contracts are forever bound by such 

Final Cure Costs and forever barred, estopped, and permanently enjoined from asserting any other 

amounts under such Assumed Contracts against Debtors and their estates.   

9. At closing of the Sale, the net proceeds of the Sale shall be paid to Bank subject to 

the Carve-Out and the rights of parties in interest to challenge Bank’s lien under the terms of 

Debtors’ debtor-in-possession financing order. 
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10. In the event of an Alternative Transaction, the Break-Up Fee shall be paid as an 

administrative expense to Purchaser within one business day of the Sale closing. The Break-Up 

shall be paid to Purchaser directly from the Sale proceeds free and clear of any lien, claim, 

interest or encumbrance, including any lien, claim, interest or encumbrance of Centrix Bank. 

11. The provisions of this Order shall be self-executing.  Debtors and Purchaser are 

hereby authorized but not directed, to execute or file releases, termination statements, 

assignments, consents, or other instruments they deem necessary to implement the provisions of 

this Order and incorporated Stalking Horse APA.   

12. This Court shall retain exclusive jurisdiction to enforce the terms and provisions of 

this Order in all respects and to decide any disputes concerning this Order, the Stalking Horse 

APA or any issues related thereto.   

13. The provisions of this Order and any actions taken pursuant hereto shall survive 

entry of any order which may be entered dismissing or closing Debtors’ cases. 

SO ORDERED 

Dated: ________     ______________________________ 
       The Honorable Colleen A. Brown 

     United States Bankruptcy Judge 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF VERMONT 

 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF VERMONT, INC.  )  Case No.  13-10729- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF MARYLAND, INC.  )  Case No.  13-10730- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF NEW YORK, LLC  )  Case No.  13-10731- cab 
   ) Chapter 11 case 
  Debtor in Possession. ) 
   Pending Joint Administration 
 
 

ORDER (I) APPROVING BIDDING PROCEDURES FOR PROPOSED SALE 
OF SUBSTANTIALLY ALL DEBTORS’ ASSETS, (II) APPROVING BREAK-

UP FEE, (III) APPROVING RELATED NOTICES, (IV) SCHEDULING AN 
AUCTION (V) ESTABLISHING ASSUMPTION AND ASSIGNMENT 

PROCEDURES FOR EXECUTORY CONTRACTS AND UNEXPIRED LEASES, 
AND (VI) SCHEDULING A SALE HEARING FOR APPROVAL OF (A) SALE 
OF SUBSTANTIALLY ALL DEBTORS’ ASSETS TO STALKING HORSE OR 

OTHER SUCCESSFUL BIDDER FREE AND CLEAR OF ALL LIENS, 
CLAIMS, INTERESTS AND ENCUMBRANCES AND (B) ASSIGNMENT AND 
ASSUMPTION OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

 
 
 

On October 21, 2013, Plastic Technologies of Vermont, Inc., Plastic Technologies of 

Maryland, Inc., and Plastic Technologies of New York, LLC (collectively, “Debtors” or 

“Sellers”) filed a motion (the “Motion”)1 seeking an order: (i) approving bidding procedures for 

sale of substantially all of Debtors’ assets (the “Sale”), (ii) approving payment of a break-up fee 
                                                 
1 Any capitalized terms not defined herein shall have the meaning given to them in the Motion. 
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to Consolidated Container Company LP (“Stalking Horse” or “Purchaser”); (iii) approving the 

form of proposed notices; (iv) scheduling an auction (the “Auction”), (v) establishing assumption 

and assignment procedures for executory contracts and unexpired leases and (vi) scheduling a 

further hearing to consider (a) approval of the Sale to Stalking Horse pursuant to an “Asset 

Purchase Agreement” with Debtors (the “Stalking Horse APA”) or other successful bidder based 

on the results of the Auction and (b) assumption and assignment of executory contracts and 

unexpired leases.  After hearing on October 22, 2013 and consideration of the objection filed by 

____ (Doc.___), the Court has determined that granting the relief requested in the Motion is in 

the best interests of Debtors, their estates, creditors and other parties in interest, and is a proper 

exercise of Debtors’ business judgment.  It appears that proper and adequate notice of the Motion 

has been given, no other or further notice is necessary, and good and sufficient cause for this 

Order has been shown.  Accordingly, it is hereby FOUND THAT: 

A. This Court has jurisdiction over the above-captioned cases, this proceeding and 

over Debtors’ property pursuant to 28 U.S.C. §§ 157(a) and 1334.  This is a core proceeding 

pursuant to 28 U.S.C. §§ 157(b)(2)(A), (M) and (0). 

B. Notice of the Hearing, the Motion and proposed entry of this Order is sufficient 

for all purposes under the Bankruptcy Code, Bankruptcy Rules and Local Rules of this Court, 

including, without limitation, 11 U.S.C. § 102(1). 

C. Debtors have articulated good and sufficient reasons for this Court to grant the 

relief requested in the Motion regarding the Bidding Procedures.  The Bidding Procedures were 

negotiated in good faith by Debtors and Stalking Horse and are reasonable and appropriate. 
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D. The form of notices, parties to be served, and method of service proposed by 

Debtors (described in more detail below) are reasonable and appropriate, and are in compliance 

with applicable Bankruptcy Rules. 

E. Stalking Horse has expended, and likely will continue to expend, considerable 

time, money and energy pursuing its proposed purchase of the Acquired Assets and has engaged 

in extended arm’s length and good faith negotiations.  The Stalking Horse APA is the 

culmination of these efforts.   

F. Debtors have demonstrated a compelling and sound business justification for 

authorizing payment of the Break-Up Fee to Stalking Horse.  Debtors’ payment to Stalking 

Horse of the Break-Up Fee is:  (i) an actual and necessary cost and expense of preserving 

Debtors’ estates; (ii) of substantial benefit to Debtors’ estates by inducing the Stalking Horse Bid 

and thus promoting competitive bidding; (iii) reasonable and appropriate, in light of, among 

other things, (a) the size and nature of the proposed Sale, (b) the substantial efforts that have 

been and will be expended by Stalking Horse, and (c) the benefits that Stalking Horse has 

provided to Debtors’ estates and creditors and all parties in interest herein, notwithstanding that 

the proposed Sale is subject to higher or better offers; and (iv) necessary to ensure that Stalking 

Horse will continue to pursue the proposed Sale.   

G. The procedures proposed by Debtors relating to the assumption and assignment of 

certain executory contracts and unexpired leases, including the form of the Cure Notice, are 

reasonable and appropriate, and are in compliance with applicable Bankruptcy Rules. 

H. The entry of this Order is in the best interests of Debtors, their estates, creditors 

and other parties-in-interest; and it is therefore 
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ORDERED, ADJUDGED AND DECREED THAT: 

1. The relief requested in the Motion is GRANTED. All objections to the relief 

requested in the Motion that have not been withdrawn, waived, or settled are overruled or 

resolved as set forth herein. 

2. The Break-Up Fee is hereby approved in all respects.  Debtors shall pay the 

Break-Up Fee to Stalking Horse pursuant to the terms and conditions set forth in the Stalking 

Horse APA without further order of this Court.  The Break-Up Fee is an administrative expense 

of Debtors’ estates and shall be paid directly from the proceeds of any Alternative Transaction 

free and clear of any lien, claim, interest or encumbrance, including any lien, claim, interest or 

encumbrance of Centrix Bank. 

3. The Bidding Procedures are approved in all respects.  The Bidding, Auction and 

Sale Notice attached hereto as Exhibit 1, is hereby approved and fully incorporated into this 

Order, and shall apply with respect to the Debtors’ proposed Sale of the Acquired Assets.  

Debtors are authorized to take any and all actions necessary to implement the Bidding 

Procedures as set forth in the Bidding, Auction and Sale Notice.  As set forth in the Bidding 

Procedures, the Bid Deadline is November 14, 2013 at 5 p.m. (Eastern Time).  If a Bid (other 

than the Stalking Horse Bid) is received by the Bid Deadline and determined to be a Qualified 

Bid, Debtors shall conduct an Auction which shall commence at 9 a.m. (Eastern Time), on 

November 18, 2013 at Sheehey Furlong & Behm P.C, 30 Main Street, 6th Floor, Burlington, VT 

05402-0066.   The Court will not grant any requests for an extension of the Bid Deadline. 

4. Not later than one (1) business day from the entry of this Order, Debtors shall 

send, by first-class mail postage prepaid, a copy of this Order and the Bidding, Auction and Sale 

Notice to: (i) the Office of the United States Trustee for the District of Vermont, (ii) Centrix 
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Bank, Debtors’ secured lender, (iii) Stalking Horse, (iv) SPR, LLC, Debtors’ landlord, (v) all 

parties who have (or are identified on public record as claiming to have) a lien, claim, interest or 

encumbrance in the Acquired Assets, including the Lien Parties, (vi) all non-debtor parties to a 

Potential Assumed Contract, (vii) all other parties listed on the master mailing list, (viii) all 

parties that Debtors, through due diligence, determine to be potential bidders, (ix) all taxing 

authorities in the jurisdictions where Debtors operate that have a reasonably known interest in 

the relief requested, and (x) all federal, state and local regulatory authorities known by Debtors 

to assert jurisdiction over Debtors or their property and to have an interest in the proposed Sale, 

including, without limitation, all federal, state and local environmental agencies in the 

jurisdictions where Debtors operate or own or lease real property. 

5. The Cure Notice attached hereto as Exhibit 2, is hereby approved and fully 

incorporated into this Order, and shall apply with respect to Debtors’ proposed Sale of the 

Acquired Assets.  Not later than one (1) business day from entry of this Order, Debtors shall 

send, by first-class mail postage prepaid, a Cure Notice to non-debtor counterparties to a 

Potential Assumed Contract, which is any contract or lease that Debtors reasonably expect a 

purchaser to assume and assign in connection with the Sale, including all Assumed Contracts 

(defined therein) identified in the Stalking Horse APA.  Debtors will attach to the Cure Notice 

their calculation of the Cure Amount, the amount Debtors believe must be paid to cure all 

defaults under the Potential Assumed Contract.  If no amount is listed on the Cure Notice or is 

shown as “0”, Debtors believe that there are no default amounts.   

6. Unless a counterparty to a Potential Assumed Contract files a Cure Objection by 

November 14, 2013, the Cure Objection Deadline, that party shall be forever barred from 
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objecting to the Cure Amount and from asserting any additional cure or default amounts against 

Debtors, Stalking Horse or such other Successful Bidder of the Acquired Assets.   

7. A Cure Objection must be served on the following parties by the Cure Objection 

Deadline: (i) counsel to Debtors, Raymond J. Obuchowski, Obuchowski & Emens-Butler, PC, 

PO Box 60, Bethel, VT 05032, (ii) counsel for Bank, Daniel W. Sklar, Nixon Peabody, 900 Elm 

Street, Manchester, NH 03101, (iii) counsel for Stalking Horse, Jason H. Watson and Heather 

Byrd Asher, Alston & Bird LLP, One Atlantic Center, 1201 West Peachtree Street, Atlanta, GA 

30309-3424, and (iv) counsel to the Official Committee of Unsecured Creditors, if one has been 

appointed. 

8. In the event a Cure Objection is timely filed, the objection must (i) set forth (a) 

the basis for the objection with specificity and (b) the amount asserted as the correct cure amount 

under the Potential Assumed Contract and (ii) attach supporting documentation.  If Debtors and 

the objecting party cannot consensually resolve the Cure Objection, Debtors will segregate any 

disputed cure amounts pending resolution by this Court or mutual agreement of the parties. 

9. Hearing on any Cure Objection may be held (i) at the Sale Hearing, or (ii) on such 

other date as the Court may designate, provided that if the Potential Assumed Contract is 

assumed and assigned prior to such hearing, the cure amount asserted by the objecting party (or 

such lower amount as may be fixed by this Court) shall be deposited and held by Debtors in a 

segregated account pending further order of this Court or mutual agreement of the parties. 

10. Debtors’ decision to assume and assign any Potential Assumed Contract is subject 

to Court approval and consummation of the proposed Sale.  Absent consummation of the 

proposed Sale and Court approval, none of the Potential Assumed Contracts shall be deemed 

assumed or assigned, and shall be subject to further administration under the Bankruptcy Code. 
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11. Except to the extent otherwise provided in the Stalking Horse APA or agreement 

with another Successful Bidder, the Stalking Horse or other Successful Bidder (or any assignees) 

shall not be subject to any liability or other obligation under a Potential Assumed Contract that 

accrued or first arose before closing of the proposed Sale.  Debtors shall be relieved of all 

liability accruing or arising after closing of the Sale pursuant to Section 365(k) of the Bankruptcy 

Code.   

12. Objections, if any, to the remaining relief requested in the Motion must: (i) be in 

writing; (ii) comply with the Bankruptcy Rules and the Local Bankruptcy Rules; (iii) be filed by 

November 15, 2013 with the clerk of the Bankruptcy Court for the District of Vermont, Clerk, 

U.S. Bankruptcy Court, P.O. Box 6648, Rutland, VT 05702 and (iv) be served on the same day 

upon:  (a) counsel to Debtors, Raymond J. Obuchowski, Obuchowski & Emens-Butler, PC, PO 

Box 60, Bethel, VT 05032, (b) counsel for Bank, Daniel W. Sklar, Nixon Peabody, 900 Elm 

Street, Manchester, NH 03101, (c) counsel for Stalking Horse, Jason H. Watson and Heather 

Byrd Asher, Alston & Bird LLP, One Atlantic Center, 1201 West Peachtree Street, Atlanta, GA 

30309-3424, and (d) counsel to the Official Committee of Unsecured Creditors, if one has been 

appointed.  

13. The Sale Hearing shall be held before this Court on November 19, 2013 at _____ 

(Eastern Time).  The Sale Hearing may be adjourned, from time to time, without further notice to 

creditors or other parties in interest other than by announcement of the Court.   

14. This Order shall constitute findings of fact and conclusions of law and shall take 

effect immediately upon execution hereof. 
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15. This Order shall not be stayed for fourteen (14) days after the entry thereof as 

provided by Bankruptcy Rules 6004(h) and 6006(d), and shall be effective and enforceable 

immediately upon its entry on this Court’s docket. 

16. All time periods set forth in this Order shall be calculated in accordance with 

Bankruptcy Rule 9006(a). 

17. Debtors or their agent are directed to serve a copy of this Order on the applicable 

notice parties. 

18. This Court shall retain jurisdiction over any matters related to or arising from the 

implementation of this Order. 

 

 

 

SO ORDERED 

Dated: ________      ______________________________ 
        The Honorable Colleen A. Brown 
        United States Bankruptcy Judge 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF VERMONT 

 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF VERMONT, INC.  )  Case No.  13-10729- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF MARYLAND, INC.  )  Case No.  13-10730- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF NEW YORK, LLC  )  Case No.  13-10731- cab 
   ) Chapter 11 case 
  Debtor in Possession. ) 
   Pending Joint Administration 
 
 

NOTICE OF PROPOSED SALE, BIDDING PROCEDURES,  
AUCTION DATE AND SALE HEARING 

 
 

PLEASE TAKE NOTICE that, on October 21, 2013, Plastic Technologies of Vermont, 

Inc., Plastic Technologies of Maryland, Inc., and Plastic Technologies of New York, LLC 

(collectively, “Debtors” or “Sellers”) filed a motion seeking to sell substantially all of their assets 

(the “Acquired Assets”) to Consolidated Container Company LP (the “Stalking Horse” or 

“Purchaser”) pursuant to an “Asset Purchase Agreement” between Debtors and Stalking Horse 

(the “Stalking Horse APA”) or another purchaser presenting a higher and better offer at auction. 

The Acquired Assets are detailed in the Stalking Horse APA and generally include (as 

defined therein): 

EXHIBIT "1"
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All Equipment, including all furniture, machinery, equipment, tools, computers, 
terminals, computer equipment, office equipment, business machines, telephones and 
telephone systems, parts, and accessories. 
 
All Assumed Contracts, including certain executory contracts, leases, warranties, 
commitments, agreements, credit guaranties, and purchase and sale orders. 
 
 All Inventory, including raw materials, finished goods, scrap, parts and supplies. 
 
All Vehicles, including motor vehicles, trucks, forklifts and other rolling stock. 
 
All Accounts Receivable, including, trade and miscellaneous accounts receivable. 
 
All Books and Records, including data, data bases, books, records, correspondence, 
business plans and projections, records of sales, customer and vendor lists, files, papers 
 
All Intellectual Property, including patents and pending patent applications, trade secrets, 
trade names, copyrights and computer software. 
 
All causes of action excluding causes of action not related to the Acquired Assets or 
actions under Chapter 5 of the Bankruptcy Code. 
 
 
PLEASE TAKE FURTHER NOTICE that on November 18, 2013 Debtors will hold an 

auction at 9 a.m. at Sheehey Furlong & Behm P.C, 30 Main Street, 6th Floor, Burlington, VT 

05402-0066 (the “Auction”).  Only parties that have submitted a Qualified Bid (defined below) 

may participate in the Auction.  Attached hereto are the bidding procedures for the Auction and 

requirements for a Qualified Bid.   

PLEASE TAKE FURTHER NOTICE that if Stalking Horse is the successful bidder at 

the Auction, the Court will hold a hearing to consider approval of the Sale to Stalking Horse on 

November 19, 2013 at ___________ (Eastern Time) at Federal Building, 11 Elmwood Ave, 2nd 

Floor, Burlington, VT (the “Sale Hearing”).  If Stalking Horse is not the successful bidder, at the 

Sale Hearing the Court will consider approval of the Sale to the other successful bidder.  If you 

do not want the Court to approve the Sale to Stalking Horse or another successful bidder or if 

you want the Court to consider your views, then you or your attorney must file a written response 
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with the Clerk at the address stated below.  Mail or file your response so that it is received by 

the Clerk by November 15, 2013 at:  Clerk, U.S. Bankruptcy Court, P.O. Box 6648, 

Rutland, VT 05702.  Any response to the Motion must also be served on the undersigned by 

November 15, 2013.     

PLEASE TAKE FURTHER NOTICE that if you would like to receive a copy of the 

Motion, the Stalking Horse APA, or any other filings, you may do so by making a request to 

Debtors’ counsel, Raymond J. Obuchowski (i) by mail to Obuchowski & Emens-Butler, PC, PO 

Box 60, Bethel, VT 05032, (ii) by telephone at 802-234-6244 or (iii) via email at 

ray@oeblaw.com. 

 
Dated at Royalton, Vermont: Monday, October 21, 2013. 
 
 

PLASTIC TECHNOLOGIES OF  
VERMONT, INC. 
PLASTIC TECHNOLOGIES OF  
MARYLAND, INC. 
PLASTIC TECHNOLOGIES OF  
NEW YORK, LLC. 
 
 

By: /s/ Raymond J. Obuchowski_______ 
Raymond J. Obuchowski, Esq. 
Donald F. Hayes, Esq. 
Obuchowski & Emens-Butler, PC 
PO Box 60 
Bethel, VT 05032 
802-234-6244 
802-234-6244  telefax 
ray@oeblaw.com 
www.oeblaw.com 
 

      Proposed Counsel to Chapter 11 Debtors 
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BIDDING PROCEDURES 

 
Participation in the Bidding Process. Any party other than Consolidated Container Company 
LP (“Stalking Horse”) and Centrix Bank (“Bank”) that is interested in purchasing the Acquired 
Assets (a “Potential Bidder”) may obtain relevant due diligence from Debtors by: 
 

(a) executing a confidentiality agreement in form and substance acceptable to 
Debtors; and  

 
(b) providing Debtors with information regarding the bidder’s financial ability to 
consummate purchase of the Acquired Assets. 

 
Participation in the Auction.  To participate in the bidding process and attend an auction for 
purchase of the Acquired Assets, a bidder must submit what is determined by Debtors, with 
consent of Bank, to be a “Qualified Bid.” “Qualified Bid” means a written proposal for purchase 
of the Acquired Assets:  
 

(a) whose value is greater than the sum of (i) the Cash Purchase Price ($2,400,000), (ii) 
the Break-Up Fee ($250,000) and (iii) the Minimum Incremental Bid (defined 
below);  
 

(b) that is accompanied by a deposit of $100,000 (the “Good Faith Deposit”) in the form 
of a certified check or cash payable to the order of Debtors; 
 

(c) that has substantially the same terms and conditions as the Stalking Horse APA;  
 
(d) that is accompanied by reasonable evidence of committed financing or other ability to 

perform;  
 

(e) that is timely submitted by the Bid Deadline (defined below);  and 
 

(f) that is irrevocable until two (2) business days after closing of the Sale and remains 
open until that time as a “back-up bid” at the last price and terms offered at the 
Auction. 

 
The “Asset Purchase Agreement” between Debtors and Stalking Horse (the “Stalking Horse 
APA”) shall be deemed to be a Qualified Bid for the Acquired Assets (the “Stalking Horse 
Bid”). 

 
 
Bid Deadline.  Each person wishing to bid on the Acquired Assets, except for Stalking Horse, 
must deliver a bid to Debtors by 5 p.m. (Eastern Time) on November 15, 2013 (the “Bid 
Deadline”) via mail and email to: 
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By Regular Mail: By Overnight Delivery 

Raymond J. Obuchowski 
Obuchowski & Emens-Butler, PC 

PO Box 60 
Bethel, VT 05032 
ray@oeblaw.com 

 

Raymond J. Obuchowski 
Obuchowski & Emens-Butler, PC 

1542 Vermont Route 107 
Royalton, Vermont 05068  

ray@oeblaw.com 
 

 
Report on Bids.  If no Qualified Bids, other than the Stalking Horse Bid, are received by the Bid 
Deadline, Debtors will refund any Good Faith Deposits received and report the absence of other 
Qualified Bids to the Bankruptcy Court and all parties-in-interest by filing a notice with the 
Bankruptcy Court.  At the Sale Hearing, Debtors will seek entry of an order approving Stalking 
Horse’s purchase of the Acquired Assets pursuant to the terms set forth in the Stalking Horse 
APA and proposed Sale Order. 
 
Auction.  If there are at least two Qualified Bids for the Acquired Assets (including the Stalking 
Horse Bid), Debtors will conduct an auction on November 18, 2013 at 9 a.m. at Sheehey Furlong 
& Behm P.C, 30 Main Street, 6th Floor, Burlington, VT 05402-0066, at which time each person 
that has timely submitted a Qualified Bid will be entitled to participate as a bidder.  Bidding will 
begin with the highest and best Qualified Bid and continue in increments of not less than 
$100,000 (the “Minimum Incremental Bid”) and will not conclude until each participating bidder 
has had the opportunity to submit any additional Qualified Bid(s).  At the conclusion of bidding, 
Debtors will announce their determination as to the party submitting the highest and best bid (the 
“Successful Bid”) for the Acquired Assets and will request Bankruptcy Court approval of the 
Successful Bid at the Sale Hearing. 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF VERMONT 

 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF VERMONT, INC.  )  Case No.  13-10729- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF MARYLAND, INC.  )  Case No.  13-10730- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF NEW YORK, LLC  )  Case No.  13-10731- cab 
   ) Chapter 11 case 
  Debtor in Possession. ) 
   Pending Joint Administration 
 
 

NOTICE OF CURE AMOUNT FOR COUNTERPARTIES  
TO EXECUTORY CONTRACTS AND UNEXPIRED LEASES  

THAT MAY BE ASSUMED AND ASSIGNED 
 
 

PLEASE TAKE NOTICE that, on October 21, 2013 Plastic Technologies of Vermont, Inc., 

Plastic Technologies of Maryland, Inc., and Plastic Technologies of New York, LLC (collectively, 

“Debtors” or “Sellers”) filed a motion seeking to sell substantially all of their assets (the “Acquired 

Assets”) to Consolidated Container Company LP (“Stalking Horse” or “Purchaser”) pursuant to an 

“Asset Purchase Agreement” between Debtors and Stalking Horse (the “Stalking Horse APA”) 

subject to the highest and best bid obtained at auction from Stalking Horse or another purchaser.   

The Acquired Assets that Debtors seek to sell include various executory contracts and 

unexpired leases (the “Potential Assumed Contracts”) that Debtors will seek to assume and 

EXHIBIT "2"
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assign to Stalking Horse or other successful bidder at the auction to be held on November 18, 

2013. 

PLEASE TAKE FURTHER NOTICE that the Court entered an order (the “Bidding 

Procedures Order”) authorizing, among other things, procedures for the assumption and assignment 

of Potential Assumed Contracts and notice of cure amounts.   

PLEASE TAKE FURTHER NOTICE that the Court will hold a hearing (the “Sale 

Hearing”) on November 19, 2013 at which time Debtors will, among other things, request that the 

Court enter an order (the “Sale Order”) approving sale of the Acquired Assets to Stalking Horse or 

other successful bidder, including the assumption and assignment of certain or all of the Potential 

Assumed Contracts. 

PLEASE TAKE FURTHER NOTICE that Debtors’ books and records show that you are a 

counterparty to the Potential Assumed Contract shown on Exhibit A attached to this Notice.  

Exhibit A also shows the amount Debtors’ assert is necessary to cure any default under the Potential 

Assumed Contract as of the date of this Notice (the “Cure Amount”).   

PLEASE TAKE FURTHER NOTICE that if you disagree with the Cure Amount 

shown for the Potential Assumed Contract on Exhibit A, you must file a written objection 

with the United States Bankruptcy Court for the District of Vermont, so that it is actually 

received by the Clerk by November 14, 2013.  The mailing address for the Clerk is: Clerk, U.S. 

Bankruptcy Court, P.O. Box 6648, Rutland, VT 05702.  In addition, any objection must (i) set 

forth (a) the basis for the objection with specificity and (b) the amount asserted as the 

appropriate cure amount and (ii) attach supporting documentation. 

PLEASE TAKE FURTHER NOTICE that any objection filed in connection with the Cure 

Notice must also be served by November 14, 2013 on the parties below: (i) counsel to Debtors, 

Raymond J. Obuchowski, Obuchowski & Emens-Butler, PC, PO Box 60, Bethel, VT 05032, (ii) 
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counsel for Debtors’ secured lender, Daniel W. Sklar, Nixon Peabody, 900 Elm Street, Manchester, 

NH 03101, (iii) counsel for Stalking Horse, Jason H. Watson and Heather Byrd Asher, Alston & 

Bird LLP, One Atlantic Center, 1201 West Peachtree Street, Atlanta, GA 30309-3424, and (iv) 

counsel to the Official Committee of Unsecured Creditors, if one has been appointed. Filed 

objections must have a certificate attached stating when, how and on whom (including addresses) 

the objection was served.   

PLEASE TAKE FURTHER NOTICE that, if you (or any other non-Debtor party to a 

Potential Assumed Contract) do not timely file an objection to the Cure Amount for the 

Potential Assumed Contract, you will be deemed to have consented to the Cure Amount.  

PLEASE TAKE FURTHER NOTICE that if you would like to receive a copy of the 

Motion, the Stalking Horse APA, or any other filings, you may do so by making a request to 

Debtors’ counsel, Raymond J. Obuchowski (i) by mail to Obuchowski & Emens-Butler, PC, PO 

Box 60, Bethel, VT 05032, (ii) by telephone at 802-234-6244 or (iii) via email at ray@oeblaw.com. 

Dated at Royalton, Vermont: Monday, October 21, 2013. 

 
PLASTIC TECHNOLOGIES OF VERMONT, INC. 
PLASTIC TECHNOLOGIES OF MARYLAND, INC. 
PLASTIC TECHNOLOGIES OF  
NEW YORK, LLC. 
 

By: /s/ Raymond J. Obuchowski_______ 
Raymond J. Obuchowski, Esq. 
Donald F. Hayes, Esq. 
Obuchowski & Emens-Butler, PC 
PO Box 60 
Bethel, VT 05032 
802-234-6244 
802-234-6244  telefax 
ray@oeblaw.com 
www.oeblaw.com 
 

      Proposed Counsel to Chapter 11 Debtors 
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EXHIBIT A - CURE AMOUNT 
 

 
 
Real Property Lease between Plastic Technologies of Vermont, Inc. d/b/a Shelburne Plastics and 
Mark Hill Investments, Inc. 
 
Supply Contract between Plastic Technologies of Vermont, Inc. and Verger Paul Jodoin, Inc. 
 
Supply Contract between Shelburne Plastics and Berlin Packaging 
 
Supply Contract between Plastic Technologies of New York, LLC, d/b/a Shelburne Plastics and 
Farmland Dairies 
 
Supply Contract between Plastic Technologies of Vermont, Inc. and Stonyfield Farm, Inc.1 

 
Operating Lease between Shelburne Plastics and Pitney Bowes for VT Postage Meter 
 
Operating Lease between Shelburne Plastics and Toyota Financial Commercial Services for NH 
Forklift 
 
Capital Lease between Plastic Technologies of Vermont, Inc. and North Star Leasing for VT AC 
Drive 
 
Capital Lease between Plastic Technologies of Vermont, Inc. and North Star Leasing for VT 
Lighting Project 
 
Capital Lease between Plastic Technologies of Vermont, Inc. and North Star Leasing for VT 
Labeling Equipment 
 
Capital Lease between Plastic Technologies of Vermont, Inc. d/b/a Shelburne Plastics and Air 
Molded Plastics for VT RS-25 Blowmold Machine 

 

The Debtor believes that it is current on contracts to be assigned, cure amount $0.00 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF VERMONT 

 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF VERMONT, INC.  )  Case No.  13-10729- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF MARYLAND, INC.  )  Case No.  13-10730- cab 
   ) Chapter 11 case 

 Debtor in Possession. ) 
________________________________________________ 
 
IN RE:  ) 

) 
PLASTIC TECHNOLOGIES OF NEW YORK, LLC  )  Case No.  13-10731- cab 
   ) Chapter 11 case 
  Debtor in Possession. ) 
   Pending Joint Administration 
 
 

NOTICE OF PROPOSED SALE, BIDDING PROCEDURES,  
AUCTION DATE AND SALE HEARING 

 
 

PLEASE TAKE NOTICE that, on October 21, 2013, Plastic Technologies of Vermont, 

Inc., Plastic Technologies of Maryland, Inc., and Plastic Technologies of New York, LLC 

(collectively, “Debtors” or “Sellers”) filed a motion seeking to sell substantially all of their assets 

(the “Acquired Assets”) to Consolidated Container Company LP (the “Stalking Horse” or 

“Purchaser”) pursuant to an “Asset Purchase Agreement” between Debtors and Stalking Horse 

(the “Stalking Horse APA”) or another purchaser presenting a higher and better offer at auction. 

The Acquired Assets are detailed in the Stalking Horse APA and generally include (as 

defined therein): 
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All Equipment, including all furniture, machinery, equipment, tools, computers, 
terminals, computer equipment, office equipment, business machines, telephones and 
telephone systems, parts, and accessories. 
 
All Assumed Contracts, including certain executory contracts, leases, warranties, 
commitments, agreements, credit guaranties, and purchase and sale orders. 
 
 All Inventory, including raw materials, finished goods, scrap, parts and supplies. 
 
All Vehicles, including motor vehicles, trucks, forklifts and other rolling stock. 
 
All Accounts Receivable, including, trade and miscellaneous accounts receivable. 
 
All Books and Records, including data, data bases, books, records, correspondence, 
business plans and projections, records of sales, customer and vendor lists, files, papers 
 
All Intellectual Property, including patents and pending patent applications, trade secrets, 
trade names, copyrights and computer software. 
 
All causes of action excluding causes of action not related to the Acquired Assets or 
actions under Chapter 5 of the Bankruptcy Code. 
 
 
PLEASE TAKE FURTHER NOTICE that on November 18, 2013 Debtors will hold an 

auction at 9 a.m. at Sheehey Furlong & Behm P.C, 30 Main Street, 6th Floor, Burlington, VT 

05402-0066 (the “Auction”).  Only parties that have submitted a Qualified Bid (defined below) 

may participate in the Auction.  Attached hereto are the bidding procedures for the Auction and 

requirements for a Qualified Bid.   

PLEASE TAKE FURTHER NOTICE that if Stalking Horse is the successful bidder at 

the Auction, the Court will hold a hearing to consider approval of the Sale to Stalking Horse on 

November 19, 2013 at ___________ (Eastern Time) at Federal Building, 11 Elmwood Ave, 2nd 

Floor, Burlington, VT (the “Sale Hearing”).  If Stalking Horse is not the successful bidder, at the 

Sale Hearing the Court will consider approval of the Sale to the other successful bidder.  If you 

do not want the Court to approve the Sale to Stalking Horse or another successful bidder or if 

you want the Court to consider your views, then you or your attorney must file a written response 
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with the Clerk at the address stated below.  Mail or file your response so that it is received by 

the Clerk by November 15, 2013 at:  Clerk, U.S. Bankruptcy Court, P.O. Box 6648, 

Rutland, VT 05702.  Any response to the Motion must also be served on the undersigned by 

November 15, 2013.     

PLEASE TAKE FURTHER NOTICE that if you would like to receive a copy of the 

Motion, the Stalking Horse APA, or any other filings, you may do so by making a request to 

Debtors’ counsel, Raymond J. Obuchowski (i) by mail to Obuchowski & Emens-Butler, PC, PO 

Box 60, Bethel, VT 05032, (ii) by telephone at 802-234-6244 or (iii) via email at 

ray@oeblaw.com. 

 
Dated at Royalton, Vermont: Monday, October 21, 2013. 
 
 

PLASTIC TECHNOLOGIES OF  
VERMONT, INC. 
PLASTIC TECHNOLOGIES OF  
MARYLAND, INC. 
PLASTIC TECHNOLOGIES OF  
NEW YORK, LLC. 
 
 

By: /s/ Raymond J. Obuchowski_______ 
Raymond J. Obuchowski, Esq. 
Donald F. Hayes, Esq. 
Obuchowski & Emens-Butler, PC 
PO Box 60 
Bethel, VT 05032 
802-234-6244 
802-234-6244  telefax 
ray@oeblaw.com 
www.oeblaw.com 
 

      Proposed Counsel to Chapter 11 Debtors 
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BIDDING PROCEDURES 

 
Participation in the Bidding Process. Any party other than Consolidated Container Company 
LP (“Stalking Horse”) and Centrix Bank (“Bank”) that is interested in purchasing the Acquired 
Assets (a “Potential Bidder”) may obtain relevant due diligence from Debtors by: 
 

(a) executing a confidentiality agreement in form and substance acceptable to 
Debtors; and  

 
(b) providing Debtors with information regarding the bidder’s financial ability to 
consummate purchase of the Acquired Assets. 

 
Participation in the Auction.  To participate in the bidding process and attend an auction for 
purchase of the Acquired Assets, a bidder must submit what is determined by Debtors, with 
consent of Bank, to be a “Qualified Bid.” “Qualified Bid” means a written proposal for purchase 
of the Acquired Assets:  
 

(a) whose value is greater than the sum of (i) the Cash Purchase Price ($2,400,000), (ii) 
the Break-Up Fee ($250,000) and (iii) the Minimum Incremental Bid (defined 
below);  
 

(b) that is accompanied by a deposit of $100,000 (the “Good Faith Deposit”) in the form 
of a certified check or cash payable to the order of Debtors; 
 

(c) that has substantially the same terms and conditions as the Stalking Horse APA;  
 
(d) that is accompanied by reasonable evidence of committed financing or other ability to 

perform;  
 

(e) that is timely submitted by the Bid Deadline (defined below);  and 
 

(f) that is irrevocable until two (2) business days after closing of the Sale and remains 
open until that time as a “back-up bid” at the last price and terms offered at the 
Auction. 

 
The “Asset Purchase Agreement” between Debtors and Stalking Horse (the “Stalking Horse 
APA”) shall be deemed to be a Qualified Bid for the Acquired Assets (the “Stalking Horse 
Bid”). 

 
 
Bid Deadline.  Each person wishing to bid on the Acquired Assets, except for Stalking Horse, 
must deliver a bid to Debtors by 5 p.m. (Eastern Time) on November 15, 2013 (the “Bid 
Deadline”) via mail and email to: 
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By Regular Mail: By Overnight Delivery 

Raymond J. Obuchowski 
Obuchowski & Emens-Butler, PC 

PO Box 60 
Bethel, VT 05032 
ray@oeblaw.com 

 

Raymond J. Obuchowski 
Obuchowski & Emens-Butler, PC 

1542 Vermont Route 107 
Royalton, Vermont 05068  

ray@oeblaw.com 
 

 
Report on Bids.  If no Qualified Bids, other than the Stalking Horse Bid, are received by the Bid 
Deadline, Debtors will refund any Good Faith Deposits received and report the absence of other 
Qualified Bids to the Bankruptcy Court and all parties-in-interest by filing a notice with the 
Bankruptcy Court.  At the Sale Hearing, Debtors will seek entry of an order approving Stalking 
Horse’s purchase of the Acquired Assets pursuant to the terms set forth in the Stalking Horse 
APA and proposed Sale Order. 
 
Auction.  If there are at least two Qualified Bids for the Acquired Assets (including the Stalking 
Horse Bid), Debtors will conduct an auction on November 18, 2013 at 9 a.m. at Sheehey Furlong 
& Behm P.C, 30 Main Street, 6th Floor, Burlington, VT 05402-0066, at which time each person 
that has timely submitted a Qualified Bid will be entitled to participate as a bidder.  Bidding will 
begin with the highest and best Qualified Bid and continue in increments of not less than 
$100,000 (the “Minimum Incremental Bid”) and will not conclude until each participating bidder 
has had the opportunity to submit any additional Qualified Bid(s).  At the conclusion of bidding, 
Debtors will announce their determination as to the party submitting the highest and best bid (the 
“Successful Bid”) for the Acquired Assets and will request Bankruptcy Court approval of the 
Successful Bid at the Sale Hearing. 
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