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BY HAND 
The Honorable Martin Glenn 
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District of New York  
One Bowling Green 
New York, NY 10004 

 

 
Re:  In re Quirky, et al. Case No. 15-12596 – Request for Status Conference  

 
Dear Judge Glenn: 

Our Firm has been engaged to represent both the Court-appointed Plan Administrator 
for the post confirmation estate of Quirky, Inc. (the “Debtor”)1 in the above-captioned case, 
pursuant to the joint plan of liquidation confirmed by this Court on July 15, 2016 [Dkt. No 474] 
(the “Plan”), and Comerica Bank, N.A., by joint engagement letter dated February 14, 2018, in 
connection specifically, and only, with any and all claims filed by the New York State 
Department of Labor (the “NYSDOL”) against the Debtors, including without limitation, Claim 
No, 418 (the “NYSDOL Claims”), and the prosecution of any objections to any NYSDOL Claim, 
whether filed or to be filed, and any other proceedings involving any NYSDOL Claim (the 
“Matter”).   

In our capacity as counsel, we write to request a status conference before your Honor on 
May 9, 2018 at 2:00 p.m.,2 for the purpose of informing the Court of, among other things, the 
nature and status of the disputes between the parties as they relate to the Matter and to set a 
briefing schedule for the adjudication of the NYSDOL Claim.  Counsel for the NYSDOL has 
been consulted on this request and has agreed to the proposed purpose and timing of the 
requested status conference. 

 As the Court may recall, on June 8, 2016, prior to confirmation of the Plan, the Debtor, 
together with its affiliated debtors, filed an objection [Dkt. No. 411] (the “Objection”) to the 
NYSDOL’s original proof of claim [identified as Claim No. 399] (the “Original NYSDOL Claim”). 
The Objection asserted two general bases for disallowing the Original NYSDOL Claim as 
defective, including because: (i) the Debtors qualify for the “faltering company exception” under 

                                                
1 The cases of affiliated debtors Wink, Inc. and Undercurrent Acquisition, LLC, which were jointly 
administered under the above-captioned Case No. were closed by Order of this Court dated December 
20, 2016 [Dkt. No. 520] 
2 Please note that the proposed date and time have been cleared in consultation with Your Honor’s 
Courtroom Deputy, however, we are happy to work with the Court’s calendar for any other date which 
may please the Court.  
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New York State Labor Law § 921-6.2 leading up to the time of the relevant reduction in work 
force; and/or (ii) in connection with the reduction, the relevant employees signed valid waivers 
and releases of any and all claims that they may have against the Debtors including, but not 
limited to, New York State Worker Adjustment and Retraining Notification Act (“NYS WARN 
Act”) claims, and received “hand book” severance as consideration for such waivers and 
releases. Moreover, the Objection, as supported by the Declaration of Charles Kwalwasser in 
Support of Debtors’ Objection to Claim of New York State Department of Labor, annexed to the 
Objection as Exhibit B, provides that each such effected employee was provided “an opportunity 
to review the waiver and consult with counsel prior to signing.”  Objection at ⁋25.  

 The NYSDOL filed its opposition and memorandum of law in support of its opposition 
[Dkt. Nos. 457 & 458] (collectively, the “Opposition”) to the Objection on July 5, 2016, arguing 
that: (i) the Debtors did not establish that they complied with the requirements of or are 
otherwise eligible for the “narrow ‘Faltering Company’ Exception” and/or (ii) that the waivers and 
releases are invalid under the heightened standards that New York State law provides for valid 
waivers and releases of statutory rights in employee/employer relationships.  See Opposition 
pp. 4, 20-23.   

 By Notice dated July 14, 2016 [Dkt. No. 471], the hearing on the Objection was 
adjourned to a date yet to be determined by the Court. On December 13, 2016, the NYSDOL 
filed the NYSDOL Claim amending its original claim.  

 Since confirmation of the Plan, the Plan Administrator, in consultation with Comerica,3 
has been in discussions with the NYSDOL regarding the merits of the NYSDOL Claim and the 
Objection in an effort to reach a negotiated settlement on the Matter.  These discussions have 
included the voluntary exchange of documents and information, protected by Federal Rules of 
Evidence 408, focused primarily on the parties’ arguments in connection with the force and 
effect of the waivers and releases signed by the majority of the relevant employees, as a 
threshold issue.  Despite these good faith negotiations, the parties have been unable to reach 
agreement as it relates thereto. The parties have now reached an impasse and seek the Court’s 
approval of a briefing schedule to address the issues between the parties.  We are at Your  

                                                
3 The Plan, as confirmed, provides, in relevant part, that: 

     After the Effective Date, the Plan Administrator may settle any Disputed Claim 
where the proposed Allowed Claim is to be less than $250,000 without notice and a hearing and 
without an order of the Bankruptcy Court, provided, however, that any proposed settlement of 
Priority Tax Claims or Class 3 Claims for which funds are being held in the Priority Claims 
Reserve shall be approved by Comerica prior to final settlement, which approval shall not be 
unreasonably withheld. All other settlements shall be subject to notice and a hearing pursuant to 
Section 102(1) of the Bankruptcy Code and Final Order of the Bankruptcy Court approving the 
settlement. 

Plan §6.02. 
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