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The Honorable Martin Glenn 
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One Bowling Green 
New York, NY 10004 

 

Re:   In re Quirky, et al., Case No. 15-12596 (MG) 
 
Dear Judge Glenn: 

 We submit this letter brief on behalf of the Court-appointed Plan Administrator for the 
post confirmation estate of Quirky, Inc. (the “Debtor”)1 in the above-referenced matter, and in 
accordance with Your Honor’s instruction at the status conference held on July 17, 2018 (the 
“Status Conference”).  Specifically, at the Status Conference Your Honor requested that the 
Plan Administrator and the New York State Department of Labor (the “NYSDOL”) submit letters 
setting forth and summarizing the legal principles that each side believes control the outcome of 
the Debtors' Objection to Proof of Claim Filed by the New York State Department of Labor [Dkt. 
No. 411] (the “Objection”) relating to Claim No. 399 filed by the NYSDOL against Debtor Quirky, 
Inc., as later amended by Claim No. 418 (the “NYSDOL Claim”).2 
 
I. Introduction 
 
 The NYSDOL asserts a claim against the estate for administrative priority under section 
503(b)(1)(A)(ii) of the Bankruptcy Code or, alternatively, priority under section 507(a)(4) and/or 
(5) of the Bankruptcy Code in the amount of $1,531,566.18.  The NYSDOL Claim arises from 
the purported violations of the New York State Labor Law, § 860 et seq. (the “NY WARN”) in 
connection with the termination of the Debtor’s employees that occurred prior to the filing of the 

                                                
1 Pursuant to the joint plan of liquidation confirmed by this Court on July 15, 2016 [Dkt. No 474] (the 
“Plan”) in the cases of the Debtor and each of the affiliated debtors Wink, Inc. and Undercurrent 
Acquisition, LLC.  The cases of these affiliated debtors were closed by Order of this Court dated 
December 20, 2016 [Dkt. No. 520]. 

2 As stated in our letter addressed to Your Honor, dated April 18, 2018, our firm has been engaged to 
represent both the Plan Administrator and Comerica Bank, N.A., by joint engagement letter dated 
February 14, 2018, in connection specifically, and only, with any and all claims filed by the NYSDOL, 
including without limitation, the NYSDOL Claim, and the prosecution of any objections to any and all 
claims filed by the NYSDOL.   
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Debtors’ chapter 11 bankruptcy petitions on September 22, 2015.  As set forth below, the 
NYSDOL Claim is without merit and should be expunged in its entirety.3  
 
 As an initial matter, any claims asserted by the NYSDOL are barred by the fact that a 
vast majority of the employees that the NYSDOL allegedly seeks to protect through the filing of 
the NYSDOL Claim were provided “hand book” severance in the form of continued salary and 
benefits for a specified period of time.4  The Quirky “hand book” provided for severance of (i) 
continued salary for three weeks plus an additional week for each year of employment and (ii) 
benefits for the remainder of the calendar month in which the employee was terminated.5   
 
 Moreover, the majority of terminated employees receiving such severance, in turn, 
signed a waiver of any and all claims they may have or had against the Debtors, including, but 
not limited to, WARN claims.  Each such employee was provided an opportunity to review the 
waiver and consult with counsel prior to signing.  Ultimately, the majority of employees 
presented with a waiver, signed such waiver and, as a result, not a single claim was filed 
against any Debtor by any former employee in these cases, despite each such employee being 
served with the bar date notice.  In addition, not a single former employee has appeared in 
these cases or joined, in any way, in any of the claims or pleadings filed by the NYSDOL.  To 
put it simply, each of these employees clearly realize that the waivers they knowingly and 
voluntarily signed in connection with the severance package, are binding and enforceable and 
each such employee has, thus, abided by the terms thereof. 
 
 In addition to the above, it is also abundantly clear, as discussed further below and as 
made clear in the Objection, that the Debtor qualifies for the “faltering company exception” and, 
therefore, has no liability under the NYSDOL Claim. Accordingly, even if the Debtor had not 
made substantial efforts to eradicate and/or mitigate any exposure for any employee claims 
(and, therefore, any WARN Act claims) by rendering payment to each terminated employee in 
the form of continued wages and benefits, the post-confirmation estate should not have any 
exposure under the statutory “faltering company exception.”   

 
 

                                                
3 As stated by the Court during the Status Conference, the Plan Administrator understands that the 
submission of this Letter does not preclude additional arguments as the matters are further developed.  
Accordingly, the Plan Administrator expressly reserves the right to amend, modify, or supplement the 
arguments in this letter during the prosecution of the Objection.  Should one or more of the grounds for 
the Objection to NYSDOL Claim be overruled, the Plan Administrator reserves the right to object on any 
other applicable grounds. 

4 Other employees resigned and certain others were terminated without severance and/or for cause. 

5 Although the Plan Administrator (and the Debtors before Plan confirmation) strongly believes there is no 
NY WARN liability to the NYSDOL on account of any of the terminated employees based on all of the 
factors put together, these payments and benefits, taken alone, should, at a minimum, be applied to 
reduce the NYSDOL Claim on a dollar-for-dollar basis under NYS Labor Law § 860-g(4) (stating that any 
employer’s liability under WARN shall be reduced for any wages and benefits paid by the employer during 
the WARN period or any payments made by the employer to cover any liability from the WARN period). 
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II.  Issues for Adjudication 
 

A. The Releases Entered Into Between the Debtor and the Majority of Its 
 Employees Bar the NYSDOL Claim  

 1. The Releases Are Enforceable Because They Were Knowing and  
  Voluntary  

As stated above, in connection with each reduction in force, most of the terminated 
employees signed a waiver with respect to their ability to assert any and all claims they may 
have or had against the Debtors, including, but not limited to, WARN claims, in exchange for 
severance payments and benefits.  Prior to signing the waiver, each such employee was 
provided an opportunity to review such waiver and consult with counsel.  Ultimately, each of 
these employees knowingly and voluntarily signed the waivers.   

 
With respect to WARN Act claims, the U.S. Department of Labor provides valuable 

instructions regarding waivers of claims under the federal WARN Act -- on which the NY WARN 
is based -- as follows: 

 
Can I waive my WARN rights? 
 
There are circumstances in which your employer may ask you to 
waive your rights to WARN notice in return for a severance 
package.  If you agree to such a waiver voluntarily and knowingly, 
with an opportunity to think about it and consult with a lawyer if 
you wish to, and if there is consideration, that is, if you get 
something of reasonable value in exchange for the waiver, then 
the waiver will be effective to eliminate your rights under WARN.6 

 
 Despite the fact that the course of action taken by the Debtors pre-petition is very much 
in line with these instructions, the NYSDOL’s initial and only argument was that the waivers 
entered into between the Debtor and its employees do not serve as a waiver of NY WARN 
claims because the releases were not knowingly and voluntarily entered into.  In support of this 
argument, the NYSDOL relies on three cases: (i) Am. Broad. Cos. Inc. v. Roberts, 61 N.Y. 2d 
244 (N.Y. 1984) (“ABC”); (ii) Abramovich v. Bd. of Educ., 46 N.Y. 2d 450 (N.Y. 1979); and (iii) 
Altour Servs., Inc. v. Bd. of Appeals, 127 A.D.3d 609 (1st Dep’t 2015), by comparing the instant 
matter in the negative to ABC and Abromovich, and then somehow analogizing the instant 
matter to the Altour case.  The NYSDOL has misstated the applicability of these cases and its 
argument fails as a matter of law.  

 For example, in sustaining the employees’ waiver of their statutory rights, the court in 
ABC held that “[t]he strong public policy of the statute was not undermined, however, where the 
waiver of statutory benefits was freely, knowingly and openly arrived at, without taint of coercion 
or duress.”  ABC, 61 N.Y. 2d at 249.  The court went on to find that “[i]n reaching this 

                                                
6 Available at https://webapps.dol.gov/elaws/eta/warn/faqs.asp. 
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conclusion, we laid stress upon the facts that the statute itself contained no express provision 
precluding waiver of its benefits and that the [employee] received significant benefits in return 
for the waiver.”  Id.  Although the NYSDOL argues that this case represents a higher standard 
that the Debtor somehow did not meet, the fact is that, in the instant case, the Debtors’ 
employees were given a significant amount of time to consider the waivers (i.e., more than 7 
days), were not pressured to execute the waivers, and received a significant severance 
package in exchange for executing the waivers.  Thus, as in ABC, the waivers here are 
enforceable, particularly given the fact that NY WARN contains no express provision precluding 
these types of waivers. 

 Similarly, in Abramovich, the court upheld an employee’s waiver of a statutory claim.  
While the court noted that the release must have been knowing and voluntary because the 
parties negotiated the terms, the court also keyed in on the “absence of any claim of duress.”  
Abramovich, 46 N.Y.2d at 457.  Not only is there absolutely no evidence of duress in connection 
with the execution of the waivers in this matter, but as the NYSDOL well knows, each such 
employee was given a significant amount of time to review the releases and consult an attorney 
if they so choose.  Moreover, the employees were free to attempt to negotiate the terms of their 
releases and, in fact, some employees did.  As such, as in Abramovich, the waivers here are 
clearly enforceable, binding and fair – a conclusion which is further bolstered by the fact that not 
a single employee made a claim in this case or, on information and belief, has contacted the 
NYSDOL or joined in any of the NYSDOL’s pleadings, despite that each such employee is well 
aware of the bankruptcy case and was noticed of the claims bar date in these cases. 

 Finally, although the court in Altour found the employee’s waivers to be unenforceable 
because “the purported waivers were not negotiated and there is no indication that the 
employees were aware of the statutory right being waived,” 127 A.D.3d at 609, the underlying 
facts of Altour are clearly distinguishable from the instant matter.  Indeed, the purported waivers 
in Altour were not part of a severance package like the waivers in this action.  Instead, the 
employees in Altour were presented with an “offer letter” which said that they were not entitled 
to receive tips in connection with their employment and simply directing employees to sign such 
letters.  See Respondent’s Br. in Altour, 2015 WL 7188039, at *5 (Jan. 7, 2015).  In short, the 
“waivers” in Altour are wholly different from the waivers and circumstances in the instant action 
where the Debtor’s employees were provided with a severance package, a form of waiver that 
clearly detailed the claims being released, and given ample time to review and negotiate, if they 
so chose, those waivers before signing. 

 In sum, the manner which the NYSDOL cites the case law it relies upon to support its 
factually baseless argument that the waivers are not enforceable and binding, or should not be 
honored because they were obtained under duress, is either inappropriately misleading or 
completely inapposite to the facts of the case at bar. These cases, instead, support the 
expungement of the NYSDOL Claim as without basis. 

 Moreover, there is ample authority regarding the enforcement of these types of waivers  
under applicable New York contract law.  It is black letter New York law that “a release is 
governed by principles of contract law, and one that is complete, clear, and unambiguous on its 
face must be enforced according to the plain meaning of its terms.”  Sicuranza v. Philip Howard 
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Apartments Tenants Corp., 995 N.Y.S.2d 157, 158 (2d Dep’t. 2014) (internal quotations and 
citations omitted); see also Allen v. Reise Org., Inc., 965 N.Y.S.2d 437, 439 (1st Dep’t 2013) 
(“[A] valid release constitutes a complete bar to an action on a claim which is the subject of the 
release . . . . [A] release will not be treated lightly because it is a jural act of high significance 
without which the settlement of disputes would be rendered all but impossible . . . . Where the 
language is clear and unambiguous, the release is binding on the parties unless it is shown that 
it was procured by fraud, duress, overreaching, illegality or mutual mistake.”) (internal 
quotations and citations omitted).  Accordingly, the position that the NYSDOL has taken 
regarding the enforceability of the waivers against employees who knowingly and voluntarily 
entered into them cannot be supported under even the most basic interpretation of the law (and 
undermines the ability of these employees to make a settlement in their own judgment). 

 2. Enforcing the Releases Does Not Undermine the Purpose of NY  
  WARN 

 The NYSDOL also argues that claims under the NY WARN cannot be released because 
it would undermine the purpose of the statute.  This argument also fails as a matter of law.  
Indeed, it is well-established that where, as here, NY WARN “contains no express provisions 
precluding waiver of its benefits, ‘no overriding public policy [] prevents waiver or modification of 
the precise statutory terms, so long as the legislative purpose is not undermined.’”  Simel v. JP 
Morgan Chase, No. 05-cv-9750 (GBD), 2007 WL 809689, at *4 (S.D.N.Y. Mar. 19, 2007) 
(quoting ABC, 61 N.Y. 2d at 249).  In addition, and further undermining the NYSDOL’s public 
policy argument, is the fact that courts have found releases of federal WARN Act claims to be 
enforceable, even where the release does not expressly reference WARN.  See Ellis v. DHL 
Express, Inc., 633 F.3d 522, 528 (7th Cir. 2011) (“WARN Act claims can be waived as part of a 
voluntarily signed general release.”)  Thus, while a New York court has yet to rule on whether 
NY WARN claims can be released, federal courts have expressly held that releases of claims 
under the federal WARN Act – the statute upon which NY WARN is modeled – are valid and 
enforceable 

3. The NYSDOL’s New Argument That the Waivers (Even if Binding on 
the Employees) Does Not Bind the NYSDOL (i) Is Without Support, 
(ii) Would Only Serve to Harm the Employees the NYSDOL Claims to 
Seek to Protect, and (iii) Serves No Actual Public Interest.  

 Most recently, the NYSDOL has argued that, even if the waivers are enforceable against 
the subject employees, the NYSDOL is not bound by such waivers and is free to pursue the 
enforcement action on the employees’ behalf to protect the public interest.  While this issue is 
an issue of first impression in New York, the NYSDOL unconvincingly cites to two primary cases 
to support its argument: (i) People ex rel. Cuomo v. Coventry First LLC, 13 N.Y.3d 108 (N.Y. 
2009) (“Coventry First”); and (ii) E.E.O.C. v. Waffle House, Inc., 534 U.S. 279 (2002) (“Waffle 
House”).  As detailed below, these cases fail to support the NYSDOL’s argument, and 
permitting the NYSDOL to continue to pursue or collect on the NYSDOL Claim where such 
employees already released their claims and filed no claims in these cases, does nothing to 
further the public interest. 
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 As an initial matter, both Coventry First and Waffle House in no way concern or broach  
the issue of whether an employee’s release of NY WARN claims would bar subsequent 
government enforcement actions.  Rather, both cases involve the issue of whether an arbitration 
provision in an agreement between an employer and an employee prohibits a government 
agency from pursuing an enforcement action.  This distinction is important because, unlike 
instances where claims are released, an employee agreeing to arbitrate claims has not 
indicated their desire to forego the prosecution of claims, but instead only agreed on a forum for 
such adjudication.  Therefore, since the employee has not waived their right to recovery, it 
logically follows that a government agency could still pursue such claims on an employee’s 
behalf. These cases are, thus, in no way analogous to the instant matter.   

 Furthermore, even assuming arguendo that the cases cited by the NYSDOL were 
somehow controlling, the NYSDOL’s argument would still fail because the NYSDOL’s Claim 
does not, in any way, further the public interest.  Specifically, where, as here, employees 
already knowingly and voluntarily released their right to pursue and recover on any claims, 
including without limitation, claims under NY WARN, in exchange for a severance package, the 
public interest cannot be served in allowing the NYSDOL to pursue such released and waived 
claims.  To allow for such an action, purportedly on such employees’ behalf, would be to strip 
employees of their agency and ability to settle such matters in their own interests and judgment.  
Each of these employees has clearly indicated – first, by executing the releases and second, by 
foregoing their opportunity to file any employment-related claims, including NY WARN – that 
they do not want to seek such relief and have received the benefit of their bargain.   

 Indeed, since the waivers are enforceable under applicable law, the former employees 
may not even be able to accept the funds obtained by the NYSDOL (which are purportedly 
sought to be distributed to such employees) without breaching the explicit terms of their waivers.  
As such, the NYSDOL would not only be without a valid public interest purpose in pursuing the 
NYSDOL Claim, but might be harming the interests of these employees since doing so would 
logically result in either (i) the employee refusing to accept the funds (in which event the 
NYSDOL would retain such funds for itself), or (ii) the employee accepting the funds and 
thereby opening themselves up to a claim for breach of contract.  Neither of these outcomes 
bolster the enforcement of NY WARN or the public policy behind the enforcement of NY WARN 
(i.e., to protect employees).  Moreover, creating such precedent in a case such as this where 
the Debtor kept the NYSDOL informed pre-petition and went to great lengths to mitigate any 
such exposure would allow the NYSDOL to file and pursue claims truly for its own gain, in 
virtually any case going forward.   The end result would be that there would be no plausible way 
that a would-be debtor could protect itself going forward by providing fair and negotiated 
severance to its employees if the NYSDOL can always attack severance agreements after the 
fact.  

 In sum, there is simply no support for the contention that the NYSDOL should pursue a 
WARN Act claim where those claims have been explicitly waived by the employees allegedly 
sought to be protected, and endorsing what the NYSDOL seeks to achieve in this case would 
amount to a license for the NYSDOL to line its own pockets in every future corporate bankruptcy 
matter regardless of a debtor’s pre-petition efforts.  Public policy militates in favor of denying the 

15-12596-mg    Doc 579    Filed 08/03/18    Entered 08/03/18 18:04:18    Main Document   
   Pg 6 of 9



 
 

 
 
August 3, 2018 
Page 7 
 
 

 

 

NYSDOL Claim as not supported under the Bankruptcy Code where there are no employees to 
protect and where the NYSDOL is not a true creditor.            

 B.  Under the “Faltering Company Exception” the Debtor Is Not Liable for Any  
  Amounts Sought in the NYSDOL Claim 

 
 The “faltering company” exception requires a company to prove: (1) it was actively 
seeking capital or business at the time the 90-day notice would have been required; (2) it must 
have had a realistic opportunity to obtain the sought after financing or business; (3) the 
financing or business sought must have been sufficient, if obtained, to postpone or prevent plant 
closing; and (4) it had to reasonably believe, in good faith, that giving the required notice would 
have precluded its ability to obtain the necessary financing or business.  12 NYCRR § 921-6.2.  
This exception is intended to allow an employer to seek capital to avoid a shutdown, and is 
inapplicable where the closing and/or layoff occurred as a result of a failed sale of business. 
 
 The Debtor can satisfy each of the elements of the test.  First, the Debtor was actively 
seeking capital at the time the 90-day notice period would have been required (i.e., before May 
2, 2015).  While the Debtor was most active between May and June 2015, the process of 
seeking capital began in earnest in February 2015 when Debtor hired an investment banker to 
assist the Debtor in securing capital.   

 Second, Debtor had a realistic opportunity to obtain the capital sought with a number of 
potential transactions.  Indeed, the Debtor had realistic opportunities with five different potential 
transactions – all of which Debtor’s management believed had a greater than 50% chance of 
coming to fruition. 

 Third, the Debtor had a good faith and reasonable belief that giving notice would inhibit 
its ability to obtain funding.  For instance, Debtor’s management reasonably believed that, since 
its business was heavily dependent on its people (human capital), giving notice could have 
caused those people (the lifeblood of the business) to seek employment opportunities 
elsewhere, thereby diminishing the value of the very assets for which the Company was seeking 
a transaction.  Management also strongly believed that the marketplace would disintegrate upon 
public notice. 

 Fourth, the Debtor provided as much notice as possible given the circumstances.  Given 
management’s reasonable concerns about the market disintegrating if notice were provided, the 
Debtor gave notice as soon as it was apparent that it could not obtain funding 

 Finally, and contrary to the NYSDOL’s assertion, the Debtor’s NY WARN Notice was not 
defective because it contained specific facts about why earlier notice could not be provided.  In 
fact, the Notice expressly provides that “[w]e believe that the Company qualifies as a “faltering 
company” under the NY WARN such that the 90-day notice period may be reduced. Recent 
market conditions have affected the Company’s ability to raise the additional financing that is 
critical to our continued operations of the business.  In an attempt to preserve our employees’ 
jobs and the future of the Company, we along with our investors have been actively pursuing 
several opportunities to raise the capital needed to maintain our business and avoid having to 
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make staff reductions.  Unfortunately, we have not been able to obtain sufficient funding to 
enable us to continue to operate our business at the current levels of staffing.  Providing notice 
to our employees sooner would have prevented the Company from obtaining the necessary 
capital.”                  

 Accordingly, since the faltering company exception to NY WARN applies and since 
Debtor’s NY WARN Notice was not defective, the Debtor is not liable for any amounts sought in 
the NYSDOL Claim.  

C.  To the Extent Any Liability Remains, the NYSDOL Claim Should Be 
Reclassified as a General Unsecured Rather Than Priority Claim, as the 
NYSDOL Seeks Payment of a Penalty Measured by Wages, Not Wages 
Themselves 

 To the extent that the Court determines that any liability remains, the NYSDOL Claim 
should be treated as a general unsecured claim, not a priority claim, because the NYSDOL 
Claim is a penalty. The NY WARN is clear on its face that any liability imposed thereunder is a 
penalty. See NYS Labor Law § 860-f(6) (stating that “the commissioner shall issue an order 
which shall include any penalties assessed by the commissioner under” the NY State WARN 
Act) (emphasis added).  A penalty of the type sought by the NYSDOL here is not the type of 
penalty that should receive priority status.  Cf. In re First Magnus Fin. Corp., 390 B.R. 667, 679 
(Bankr. D. Ariz. 2008) (finding that allowing an administrative claim and a priority wage claim for 
a WARN Act violation would allow terminated employees to “double-dip” and unfairly receive 
recovery on both claims). 

 Penalties are only entitled to a priority status when the penalty is associated with a tax. 
See 11 U.S.C. § 507(a)(8)(G).  To determine whether the penalty is tax associated, courts must 
examine the nature of the payment.  See U.S. v. CF & I Fabricators of Utah, Inc., 518 U.S. 213, 
224 (1996) (finding that “[a] tax is an enforced contribution to provide for support of government; 
a penalty . . . is an exaction imposed by statute as punishment for an unlawful act.”) (internal 
citations omitted).  That is, the penalty will only receive priority status for pecuniary loss (like 
failure to make a timely tax payment) rather than for punitive purposes.  See 4 Collier on 
Bankruptcy P 507.11 (16th ed. Rev. 2009).  

 As set forth above, the wage portion of the NYSDOL Claim has been mitigated through 
severance payments and waived by terminated employees.  In addition, continued benefits 
were provided for the remainder of the month of termination, which mitigated the benefits 
portion of the NYSDOL Claim.  To the extent that any such liability survives, however, it should 
be reclassified as a general unsecured penalty claim rather than as back pay wages to prevent 
a windfall to terminated employees.  Of course, the NYSDOL already recognizes that $30,000 of 
its asserted claim is a penalty and it does not seek priority status on the penalty portion of its 
claim. 

 The NY WARN does not draw a distinction, however, between the liability for back pay 
wages under section 860-g and civil penalties under 860-h – both are plainly referred to 
penalties under the statute.  Given that the NYSDOL does not believe the penalty associated 

15-12596-mg    Doc 579    Filed 08/03/18    Entered 08/03/18 18:04:18    Main Document   
   Pg 8 of 9



15-12596-mg    Doc 579    Filed 08/03/18    Entered 08/03/18 18:04:18    Main Document   
   Pg 9 of 9




