
UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF COLORADO 

 
In re: ) 
 ) 
WESTON EDUCATIONAL, INC. ) Case No. 16-21382 JGR 
  ) Chapter 7 

Debtor. ) 
______________________________________ ) 
 ) 
SIMON E. RODRIGUEZ, Chapter 7 Trustee, ) Adversary Proceeding No. 
 ) 

Plaintiff, ) 
 ) 
v. ) 
 ) 
EARL WESTON, PAMELA WESTON, ERIC )  
CHIUSOLO, ROBERT BANTA, COLE ) 
THOMPSON, JAMES MALLORY,   ) 
VENKAT-RAJ OTILINGAM, CHRISTINE )  
SPATH, STEVEN BREWSTER, WESTON ) 
ENTERPRISES, INC., WESTON DISTANCE )  
LEARNING, INC., and THE WESTON  )  
GROUP, LLC, ) 
  )  

Defendants. ) 
________________________________________________________________________ 
 

COMPLAINT 
________________________________________________________________________ 
 
 SIMON E. RODRIGUEZ, chapter 7 trustee of the bankruptcy estate of Weston 
Educational, Inc., by and through his counsel Wadsworth Warner Conrardy, P.C., for his 
Complaint against Defendants, states and alleges as follows: 
 

JURISDICTION AND VENUE 
 

1. The Court has subject matter jurisdiction over this adversary proceeding 
pursuant to 28 U.S.C. § 1334(b). 
 

2. This proceeding is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(2)(A), 
(B), (F), (H), and (O). 
 

3. Venue in this district is proper under 28 U.S.C. § 1409(a). 
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4. This adversary proceeding is commenced pursuant to Rule 7001(1), (7), and 
(8) of the Federal Rules of Bankruptcy Procedure. 

 
5. Plaintiff consents to the entry of final orders and judgment by the 

Bankruptcy Court.  
 

GENERAL ALLEGATIONS 
 
A. Parties 
 

6. Weston Educational, Inc. (the “Debtor”) filed for relief under chapter 7 of 
Title 11 of the United States Code (the “Bankruptcy Code”) on November 21, 2016 (the 
“Petition Date”), Case No. 16-21382 JGR. 

 
7. Plaintiff Simon E. Rodriguez is the duly appointed chapter 7 trustee 

(“Plaintiff” or “Trustee”) of the Debtor’s bankruptcy estate (the “Estate”). 
 
8. Defendant Earl Weston was a director, officer and the sole owner of the 

Debtor prior to the bankruptcy filing, is the sole owner of Weston Distance Learning, Inc. 
and Weston Enterprises, Inc., and owned one-third of The Weston Group, LLC. 

 
9. Defendant Pamela Weston was a director and officer of the Debtor prior to 

the bankruptcy filing. 
 
10. Defendant Eric Chiusolo was the Chief Executive Officer of the Debtor and 

Western Distance Learning, Inc. at all times relevant hereto. 
 
11. Defendant Robert Banta was the Chief Financial Officer of the Debtor and 

Weston Distance Learning, Inc. from 1999 until an unknown date and owned one-third of 
The Weston Group, LLC. 

 
12. Defendant Cole Thompson was the Chief Executive Officer of the Debtor 

and Weston Distance Learning, Inc. from 1999 until an unknown date and owned one-third 
of The Weston Group, LLC. 

 
13. Defendant James Mallory was the Chief Information Officer of the Debtor 

during 2015 and 2016. 
 
14. Defendant Venkat-Raj Otilingam was a Vice President, Quantitative 

Finance & Analytics of the Debtor in 2015 and 2016, and during 2016, the Debtor’s interim 
Chief Financial Officer. 

 
15. Defendant Christine Spath was the Debtor’s Controller in 2015 and 2016. 
 
16. Defendant Steven Brewster was the Debtor’s Chief Operations Officer in 

2015 and 2016. 
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17. Defendant Weston Enterprises, Inc. aka Weston Acquisition, Inc. 

(“Enterprises”) is based in Fort Collins, Colorado. 
 
18. Defendant Weston Distance Learning, Inc. (“WDL”) is based in Fort 

Collins, Colorado. 
 
19. Defendant The Weston Group, LLC (“TWG”) was owned equally by 

Defendants Earl Weston, Banta and Thompson and leased facilities in Oklahoma City, 
Oklahoma to the Debtor. 

 
20. At all times relevant hereto, Defendants Earl Weston, Pamela Weston, 

Chiusolo, Banta, Thompson, Mallory, Otilingam, Spath, Enterprises, WDL, and TWG 
were “insiders” of the Debtor pursuant to 11 U.S.C. § 101(31). 
 
B. Operations (1999-2016) 
 

i. Weston Educational Background (1999-2013) 
 

21. Defendant Earl Weston and his wife, Defendant Pamela Weston, were the 
sole directors of the Debtor from its incorporation on January 22, 1999 through the Petition 
Date. 

 
22. Defendants Earl and Pamela Weston also served as officers of the Debtor; 

Earl Weston acted as president and Pamela Weston acted as secretary. 
 
23. Defendant Earl Weston, as the self-described “absentee owner” of the 

Debtor, entrusted the management of the Debtor to its other officers. 
 
24. From incorporation through 2014, Defendant Thompson served as the 

Debtor’s CEO and Defendant Banta served as the Debtor’s CFO. 
 
25. The Debtor operated for-profit educational institutions in eight states under 

the names Heritage College, Heritage Institute and Missouri College.   
 
26. These schools were primarily “trade” or “career” schools offering degrees 

in various fields, including healthcare, dentistry, veterinary technology, and massage 
therapy. 

 
27. The Debtor experienced rapid growth and expansion from inception 

through the global recession of 2008.  Annual income more than doubled between 2006 
and 2009, increasing from $29.6 million to $67.9 million. 

 
28. Many of the Debtor’s students financed their education through federal 

student loans known as “Title IV loans.”  
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29. The Debtor was also subject to what is known as the “90/10 rule,” a 
Department of Education regulation mandating that no more than 90% of the Debtor’s 
revenues could be derived from Title IV funds. 

 
30. Congress reacted to the “Great Recession” by increasing federal Pell Grants 

by $2,000.  To maintain compliance with the 90/10 rule, the Debtor (like other schools 
affected by the rule) increased its tuition by $2,200. 

 
31. After the recession, enrollment skyrocketed resulting in, according to 

Defendant Banta, “some banner years.” 
 
32. All was not well, however, during these years.  In 2011, two former 

employees initiated a qui tam lawsuit against the Debtor in Missouri federal court alleging 
that the Debtor engaged in fraudulent practices resulting in the improper payment and 
retention of federal financial aid. 

 
33. Plaintiffs in the qui tam lawsuit alleged damages in excess of $50 million. 
 
34. The “banner years” ended sometime in 2012/2013, as enrollment began 

retreating from peak demand, legal fees from the qui tam lawsuit became a drag on 
operations, commodity investments resulted in losses, expenses tied to a change in facilities 
for the Oklahoma City campus and, to comply with the 90/10 rule, a fire sale of $600,000 
in student loan accounts receivable for roughly 33 cents on the dollar. 

 
35. According to Defendant Banta, these one-time items resulted in a $2.4 

million loan in 2013.  Had these losses and expenses not occurred, the Debtor would have 
shown a profit of $1.7 million in 2013. 

 
ii. The Changing of the Guard (2014-2015) 

 
36. In early 2014, Defendants Thompson and Banta decided to retire. 
 
37. On March 31, 2014, summary judgment entered in the Debtor’s favor in the 

qui tam litigation.  However, the plaintiffs appealed the ruling to the Eight Circuit Court of 
Appeals. 

 
38. Less than two months later, on or about May 8, 2014, Defendant Chiusolo 

was hired to replace Defendant Thompson as CEO.  Defendant Earl Weston confirmed the 
terms of Chiusolo’s employment in an email dated May 8, 2014. 

 
39. Upon information and belief, Defendant Thompson immediately ceased 

working for the Debtor upon the hiring of Defendant Chiusolo.   
 
40. Nevertheless, from 2014 through the Petition Date, Defendant Thompson 

continued drawing a salary from the Debtor and received in excess of $650,000 in total 
compensation during the period after his resignation. 
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41. Defendant Banta remained with the Debtor after Defendant Chiusolo’s 

hiring to assist in the transition.   
 
42. In the terms of Defendant Chiusolo’s engagement agreement, Defendant 

Earl Weston confirmed that Chiusolo would “be responsible for all of our operations at 
Heritage and the distance learning division.” 

 
43. The “distance learning division” referred to was actually a distance-learning 

business operating through a separate company, Defendant WDL.   
 
44. WDL is a wholly-owned subsidiary of Defendant Enterprises.  Like the 

Debtor, both WDL and Enterprises are owned by Defendant Earl Weston. 
 
45. Despite being employed by both the Debtor and WDL, Defendant 

Chiusolo’s salary, benefits and bonuses were paid only by the Debtor. 
 
46. Similarly, Defendants Banta, Thompson and Earl Weston each worked for 

both the Debtor and WDL but were paid exclusively by the Debtor. 
 
47. In a sworn affidavit, Defendant Earl Weston described Chiusolo’s scope of 

employment and his responsibilities vis à vis Chiusolo as follows: 
 
During his employment with Weston Educational, Mr. Chiusolo was in 
charge of all of that company’s operations.  He was responsible for 
oversight and management of bookkeeping, accounting, and other record 
keeping as well as information technology, among other areas.  During that 
period, my involvement with the day-to-day operations of Weston 
Educational was limited, and I entrusted management of the company to 
Mr. Chiusolo. 

 
48. Upon taking the reins, Defendant Chiusolo immediately began 

implementing substantial changes.  
 
49. Defendant Chiusolo reversed an early 2014 decision to increase the length 

of semesters from six to seven weeks, estimating that the increased length with no increase 
in tuition costs was causing a 17% decline in revenue.  

 
50. Defendant Chiusolo determined the Debtor should utilize the expensive 

“Campus Vue” centralized data management and accounting program to replace the 
Debtor’s existing system for tracking students’ data, revenue, and other information. 

 
51. Defendant Chiusolo began replacing executives with his own hand-picked 

successors, including Defendants Otilingam, Spath and Brewster.  
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52. Defendant Chiusolo moved the high-ranking executives in Denver to their 
own floor (the 6th Floor) of the Debtor’s headquarters away from the company’s rank and 
file, and required a keycode for entry. 

 
53. Defendant Chiusolo managed the qui tam appeal, which wound its way 

through the appellate process to the United States Supreme Court and back to the Eighth 
Circuit Court of Appeals.  

 
54. Defendant Chiusolo pursued acquisition strategies.  His employment with 

the Debtor coincided with a national contraction of the for-profit school sector, highlighted 
by the massive Corinthian College shutdown in April 2015.  Schools around the country, 
unable to comply with federal regulations and facing declining enrollments, were looking 
for buyers.  In September 2015, Defendant Chiusolo spearheaded the Debtor’s acquisition 
of Missouri College in St. Louis, Missouri. 

 
55. Exemplifying the unusual economics during this period, the Debtor was 

actually paid in excess of $2 million by Missouri College to purchase the school. 
 
56. While unusual, the rationale from Missouri College’s perspective was 

sound and based upon the costs of implementing a “teach-out plan.” 
 
57. In the most basic terms, educational institutions accepting Title IV funds 

are required to implement a teach-out plan in the event of, among other events, a loss of 
accreditation or licensing or a decision to cease operations. A teach-out plan is a written 
plan that essentially provides for the completion by the institution of degree programs for 
students that are in process when the accreditation is lost or the decision is made to cease 
operations.   

 
58. In the case of Missouri College, its owners determined that paying the 

Debtor in excess of $2 million—with the understanding that the Debtor would maintain 
operations and complete instructional courses, and thereby eliminate any teach-out 
liability—would be substantially less than the cost of a full-blown teach-out plan. 

 
59. The acquisition of Missouri College was likewise beneficial to the Debtor, 

at least in the short term: the cash received from the purchase enabled the Debtor to show 
a modest profit in 2015.   

 
60. In early 2015, prior to the Missouri College acquisition, Defendant Chiusolo 

began devoting substantial time and effort to negotiating the structure of his bonus 
compensation with Defendant Earl Weston. 

 
61. Despite making substantial changes to operations after taking the reins and 

finding the time to advocate for his own bonus package, Defendant Chiusolo failed to 
prepare the Debtor in any way for the Department of Education’s “Gainful Employment” 
regulations that were scheduled to go into effect on July 1, 2015.   
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62. Under the Gainful Employment regulations, an institution receiving Title 
IV funds is required to establish certain debt-to-earnings rates for its students, thereby 
satisfying the Department of Education that the school is preparing its students for gainful 
employment after graduation. 

 
63. The Gainful Employment regulations were first announced in 2009 and then 

challenged in 2012 in a lawsuit by a for-profit industry group.  The regulations were revised 
in 2014, again challenged, but ultimately approved by the courts and, as stated, went into 
effect on July 1, 2015.   

 
64. As the CEO of a for-profit school relying on Title IV funds for the majority 

of its revenues, and as someone with extensive prior experience in the industry, Defendant 
Chiusolo knew or should have known of the significance of planning for the inevitability 
of the Gainful Employment regulations. 

 
65. However, when Denise Aberle-Cannata started work for the Debtor as its 

“Director of Academics” in April 2015 (just two months before the regulations were 
scheduled to go in effect), she discovered that the school’s academic program had not been 
revised since 2006 and her predecessor, a “motorcycle mechanic” with no academic 
background, had taken no steps to transition the Debtor’s programs to meet the new 
regulations. 

 
66. Worse, Ms. Aberle-Cannata believed that Defendant Chiusolo was not even 

aware of the existence of the Gainful Employment regulations until just a few weeks before 
the July 1st effective date. 

 
67. Ms. Aberle-Cannata also prepared a “Strategic Plan” in August 2015 that 

reflected a poorly managed company fifteen months after Defendant Chiusolo took over.  
Among other problems, Ms. Aberle-Cannata identified the following in her Plan: (a) lack 
of admissions screening to ascertain whether students were sufficiently proficient in 
reading and writing to benefit from the courses in which they enrolled; (b) poor monitoring 
of student performance and engagement with students to minimize drop outs; (c) use of an 
outdated and inefficient learning management system that required significant effort for 
limited value; (d) poor and inconsistent faculty credentialing across the campuses; (e) 
failure to provide the necessary course work for occupations that required certification such 
that graduating students were unprepared to pass state certification examinations; and, (f) 
lack of policies and procedures to ensure efficiency and consistency among the campuses.  

 
68. In the year following the transmission of this Strategic Plan, none of the 

problems identified by Ms. Aberle-Cannata were remedied. 
 

iii. The End of Weston Educational (2016) 
 

69. Before Defendant Chiusolo became CEO and for a period of time 
afterwards, the Debtor generated and provided to Defendant Earl Weston monthly 
accounting reports with financial information regarding each campus. 
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70. Audited financial reports were historically prepared every year to provide 

the data required for Department of Education requirements.  Audited reports were 
prepared through 2015. 

 
71. Beginning in or around December 2015, however, the Debtor stopped 

providing the monthly financial reporting to Defendant Earl Weston. 
 
72. In addition, from at least the end of 2015 up to the campus closures on 

November 1, 2016, the Debtor operated without functioning accounting systems capable 
of generating basic financial reports to enable the business to understand its financial 
condition. 

 
73. Defendants Earl Weston, Pamela Weston, Chiusolo, Banta, Mallory, 

Otilingam, Spath, and Brewster were all aware of this critical failure, but all failed to 
resolve the problem. 

 
74. Additionally, the Campus Vue system was never fully implemented and 

therefore did not function as a resource capable of providing the financing information 
needed to assess the Debtor’s business operations and financial condition. 

 
75. Worse, while Campus Vue was being implemented, data was either being 

entered into two incompatible systems or it was not being entered at all, making it 
impossible for management to understand even the most basic information regarding 
operations and financial condition. 

 
76. Defendants Earl Weston, Pamela Weston, Chiusolo, Banta, Mallory, 

Otilingam, Spath, and Brewster were also aware of this critical failure, but all failed to 
resolve the problem. 

 
77. In fact, instead of taking steps to remedy these problems, the executives 

engaged in finger-pointing and blamed each other for the deficiencies and the inability to 
remedy them. 

 
78. By March 2016, Defendant Chiusolo recognized the Debtor was having 

cash flow issues.   
 
79. His solution was to obtain a short-term loan from TFC Credit Corporation, 

one of the servicers of the Debtor’s student loan portfolio, in the amount of $750,000.  The 
loan was funded in July 2016, required repayment in 90 days and accrued interest at the 
annual rate of 48%.  The loan was secured by student loans. 

 
80. Defendant Chiusolo did not disclose the TFC loan to Defendant Earl 

Weston. 
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81. Other strategies considered by management in early to mid-2016 for the 
Debtor’s short- and long-term survival included sale of the Debtor’s Ft. Myer’s campus 
and purchase of other schools with terms similar to the Missouri College purchase.  None 
of these strategies were implemented.    

 
82. Indeed, Defendant Chiusolo appeared more interested in buttoning down 

the terms of his bonus package than with addressing the serious problems confronting the 
Debtor in 2016. 

 
83. In July 2016, a mysterious system crash occurred that permanently erased 

substantial current and historic information. The Debtor had no redundancy or backup 
systems in place to protect against such a catastrophic data loss. 

 
84. Upon information and belief, Defendants Earl Weston, Chiusolo, Banta, 

Mallory, and Otilingam were all aware of this issue but failed to plan for or remedy the 
problem. 

 
85. Defendant Spath resigned in late-June 2016.  The Debtor’s management 

failed to hire a replacement and the Debtor therefore had no controller during the latter half 
of 2016. 

 
86. Defendant Banta also departed for a final time in late June 2016. 
 
87. Defendant Otilingam was appointed “interim CFO” on July 1, 2016.  

Defendant Otilingam has no advanced financial degrees, is not a licensed accountant, and 
had no prior experience as a CFO. 

 
88. After the appointment, Defendant Otilingam confirmed that the Debtor’s 

accounting group was, in his words, “very dysfunctional,” that the company had no reliable 
accounting records, and that there was no financial reporting for 2016. 

 
89. In the summer of 2016, Defendant Chiusolo began negotiations to obtain a 

$4 million loan from Indigo Capital Markets, a hard-money lender based in New York.   
 
90. From this point through closure on November 1, 2016, the Indigo loan was 

the only strategy seriously pursued by management to address the operational crises. 
 
91. Management had made some efforts to seek a buyer in early 2016, along 

the lines of its Missouri College purchase, but abandoned those efforts when one 
prospective purchaser lost interest. 

 
92. Cost-cutting was discussed but never implemented.  Defendants Banta and 

Thompson continued to draw substantial salaries even as the Debtor was stretching its 
payables from 60 to 90 to 120 days, not paying rent at various campuses, and allowing 
power and internet services to be disrupted as a result of non-payment. 
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93. Management never undertook steps to prepare a viable teach-out plan in the 
event of a shutdown. 

 
94. Instead, as stated, Defendant Chiusolo put all of the Debtor’s eggs in one 

basket: the Indigo loan.  The success of that loan, however, was dependent upon the Debtor 
providing accurate financial reporting and during 2016 as a result of management’s abject 
failure to address the Debtor’s accounting crisis, such accuracy was impossible. 

 
95. On October 19, 2016, the Eighth Circuit Court of Appeals reversed the 

summary judgment issued in the Debtor’s favor. 
 
96. Defendant Chiusolo resigned as CEO two days later. 
 
97. Despite resigning, knowing the Debtor had no ability to fund operations, 

and being largely responsible for the Debtor’s calamitous 2016 downfall, in October 2016, 
Defendant Chiusolo repeatedly demanded payment in full of all bonuses he claimed he had 
earned, thereby placing additional stresses on the Debtor.  

 
98. After Defendant Chiusolo’s resignation, Defendant Earl Weston 

immediately assumed the role of CEO and learned for the first time the extent to which the 
Debtor’s accounting systems were in disarray: unfiled notices of default for nonpayment, 
backlogs of payables, boxes of unopened and unpaid bills piled high, and data not input 
into any accounting system. 

 
99. On October 31, 2016, Defendants Earl and Pamela Weston and Weston 

executed a resolution of the Board of Directors of the Debtor approving the Debtor’s 
immediate closing of all campuses.   

 
100. On November 1, 2016, the Debtor closed the campuses and terminated the 

employment of all employees without payment in full of past-due wages, compensation for 
vacation time and other benefits, including continued insurance under COBRA.   

 
101. The Debtor did not provide any advance notice of termination to its 

employees; consequently, at least two lawsuits alleging violations of the WARN Act and 
similar state statutes were filed against the Debtor.   

 
102. In addition, pre-paid courses for thousands of students were abruptly 

terminated, leaving students to assert claims against the Debtor for the value of services 
not provided. 

 
103. No attempts were made at negotiating terms with landlords or orderly 

winding down any campus operations prior to the Petition Date, thereby resulting in 
millions of dollars of rent claims.  

 
104. Five days before the Petition Date, exemplifying both (a) the degree to 

which Defendant Chiusolo placed his personal interests ahead of the Debtor’s and its 
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creditors and (b) the total disconnect between the Company’s actual performance and 
Defendant Chiusolo’s misguided conception of his own performance, Defendant Chiusolo 
commenced a lawsuit against the Debtor, Enterprises and WDL in which he demanded 
payment for unpaid bonuses in an amount in excess of almost $400,000. 

 
105. As of the date of the filing of this complaint, 284 claims have been filed 

against the bankruptcy estate in the aggregate amount of $65,500,857.48.   
 

C. Insider Transfers 
 
106. In the four years prior to the Petition Date, the insider officers and directors 

demonstrated a total preference for their own interests at the expense of the interests of the 
Debtor and its creditors, including its students and employees. 

 
107. In addition, the Debtor transferred substantial monies to Defendants 

Enterprises and WDL without receiving consideration in return.   
 
108. The Debtor also paid salaries and bonuses to Defendants Weston, Chiusolo, 

Banta and Thompson for work performed by these Defendants on behalf of WDL. 
 
109. In the one-year before the Petition Date, the Debtor made at least the 

following transfers to or for the benefit of insiders: 
 

Transferee Amount Transferred 
Earl Weston $517,965.17 
Eric Chiusolo $982,470.351 
Robert Banta $204,615.44 
Cole Thompson $106,130.90 
James Mallory $307,855.86 
Weston Enterprises $71,702.21 
Weston Distance Learning $699,384.18 

 
110. In the two-years before the Petition Date, the Debtor made at least the 

transfers described above and the following transfers to insiders: 
 

Transferee Amount Transferred 
Earl Weston $1,040,000.02 
Eric Chiusolo $707,882.55 
Robert Banta $287,461.58 
Cole Thompson $262,550.52 
James Mallory $257,474.96 
Weston Enterprises $1,007,616.32 

 

                                                 
1 Transfers to or for the benefit of Chiusolo include $262,205.69 in payments made by the Debtor to 
American Express on an account owned by Chiusolo and his company SJC Partners, LLC. 
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111. In the four-years before the Petition Date, the Debtor made at least the 
transfers described above and the following transfers to insiders: 

 
Transferee Amount Transferred 

Earl Weston $982,548.04 
Eric Chiusolo $260,044.37 
Robert Banta $246,293.34 
Cole Thompson $665,844.03 
Weston Enterprises $2,092,956.43 

 
112. All payments made by the Debtor to Defendants Earl Weston, Chiusolo, 

Banta, Thompson, Mallory, Enterprises and WDL are “transfers” under 11 U.S.C. § 
101(54) and C.R.S. § 38-8-102(13) and are referred to hereinafter as “Transfers.” 

 
FIRST CLAIM FOR RELIEF 

(Breaches of Fiduciary Duties of Loyalty, Care, and Good Faith – Defendants Earl 
Weston, Pamela Weston, Chiusolo, Banta, Thompson, Mallory, Otilingam, Spath, and 

Brewster) 
 

113. The Trustee incorporates by this reference the allegations contained in 
Paragraphs 1 through 112 above as though more fully set forth in this Claim for Relief. 

 
114. Defendants Earl Weston, Pamela Weston, Chiusolo, Banta, Thompson, 

Mallory, Otilingam, Spath, and Brewster (together, the “Officers and Directors”) owed 
fiduciary duties to the Debtor. 

 
115. Specifically, as officers and directors of the Debtor, each of the Officers and 

Directors owed the Debtor and its creditors fiduciary duties of loyalty, care and good faith.   
 
116. The Officers and Directors were required to inform themselves fully before 

making any business decisions and to act in the best interests of the Debtor and its creditors 
at all times.  

 
117. The Officers and Directors were required, but failed, to exercise reasonable 

and prudent supervision over management, policies, practices and controls of financial 
affairs, and to use their utmost ability to control and manage the Debtor in a fair, just, 
honest, and equitable manner.  

 
118. The Officers and Directors’ sustained and systemic failure to exercise 

reasonable oversight, their approval and acceptance of excessive compensation, and the 
lack of internal procedures, planning, reporting and safeguards, were all breaches of their 
fiduciary duties as described in more detail in the following allegations. 

 
119. Defendant Earl Weston breached his duties and obligations as a director and 

officer of the Debtor, including his duties of loyalty, care and good faith by, among other 
acts, the following: 
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a. failing to adequately oversee the management of the Debtor and ensure that 

the Debtor’s officers, including Defendants Chiusolo, Banta, Mallory, 
Otilingam, Spath and Brewster, were performing their job responsibilities 
in a competent manner;  
 

b. disregarding and abdicating from his responsibilities as a director and 
officer by completely delegating all control of the Debtor’s operations to 
Defendant Chiusolo and other officers;  

 
c. placing his own financial interests ahead of the Debtor’s by authorizing and 

accepting payments in excess of $2.5 million in the four years before the 
Petition Date; 

 
d. disregarding the distinctions between the Debtor, Enterprises and WDL, 

and indiscriminately authorizing the Debtor to pay expenses of Defendants 
Enterprises and WDL, including executive compensation; 

 
e. permitting the Debtor to pay excessive compensation in the form of salaries 

and bonuses for poor or little performance or, in some instances, no 
performance whatsoever, including, without limitation, payment to himself 
of in excess of $2.5 million in the four years before the Petition Date, 
payment to or for the benefit of Defendant Chiusolo of in excess of $1.9 
million during his employment, payment of Defendant Banta in excess of 
$600,000 during periods in which Defendant Banta was either actually or 
ostensibly resigned from his position as CFO, and payment of Defendant 
Thompson in excess of $900,000 after his retirement; 

 
f. his sustained and systemic failure to exercise appropriate and reasonable 

oversight in the face of warning signs of mismanagement, including the 
obvious and problematic lack of financial reporting, and the failure to take 
steps to implement an adequate financial reporting system or take other 
steps to adequately resolve the problem; 

 
g. failing to plan for or address in any substantive manner an orderly wind-

down, sale or reorganization of the Debtor including without limitation 
failing to prepare a teach-out plan to reduce creditor claims and preserve 
value; 

 
h. his sustained and systemic failure to establish an adequate reporting system 

designed to apprise him and the other directors and officers of obvious but 
complex governmental laws and regulations regarding Title IV loans that 
generated in excess of 85% of the Debtor’s revenues; 

 
i. his sustained and systemic failure to establish an adequate reporting system 

designed to apprise him of violations, or potential violations, of various 
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laws and regulations including without limitation those that govern the 
operations of educational institutions receiving federal funds; 

 
j. disregarding his duties to adapt the Debtor’s policies, procedures and 

operations to new and changing governmental laws and regulations; 
 
k. his sustained and systemic failure to establish an adequate reporting system 

designed to apprise him of violations, or potential violations, of various 
laws and regulations governing accounting practices and various laws and 
regulations that require accurate reporting of financial information; and, 

 
l. disregarding his duties in subjecting the Debtor to potential liability under 

the WARN Act and similar laws requiring advance notification to 
employees of mass layoffs. 

 
120. Defendant Pamela Weston breached her duties and obligations as a director 

and officer of the Debtor, including her duties of loyalty, care and good faith by, among 
other acts, the following: 

 
a. failing to adequately oversee the management of the Debtor and ensure that 

the Debtor’s officers, including Defendants Chiusolo, Banta, Mallory, 
Otilingam, Spath and Brewster, were performing their job responsibilities 
in a competent manner;  
 

b. disregarding and abdicating from her responsibilities as a director and 
officer by completely delegating all control of the Debtor’s operations to 
Defendant Chiusolo and other officers;  

 
c. placing her own financial interests ahead of the Debtor’s by permitting 

Defendant Earl Weston to receive payments in excess of $2.5 million in the 
four years before the Petition Date; 

 
d. disregarding the distinctions between the Debtor, Enterprises and WDL, 

and indiscriminately permitting the Debtor to pay expenses of Defendants 
Enterprises and WDL, including executive compensation; 

 
e. permitting the Debtor to pay excessive compensation in the form of salaries 

and bonuses for poor or little performance or, in some instances, no 
performance whatsoever, including, without limitation, payment to her 
husband Defendant Earl Weston of in excess of $2.5 million in the four 
years before the Petition Date, payment to or for the benefit of Defendant 
Chiusolo of in excess of $1.9 million during his employment, payment of 
Defendant Banta in excess of $600,000 during periods in which Defendant 
Banta was either actually or ostensibly resigned from his position as CFO, 
and payment of Defendant Thompson in excess of $900,000 after his 
retirement; 
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f. her sustained and systemic failure to exercise appropriate and reasonable 

oversight in the face of warning signs of mismanagement, including the 
obvious and problematic lack of financial reporting, and the failure to take 
steps to implement an adequate financial reporting system or take other 
steps to adequately resolve the problem; 

 
g. failing to plan for or address in any substantive manner an orderly wind-

down, sale or reorganization of the Debtor including without limitation 
failing to prepare a teach-out plan to reduce creditor claims and preserve 
value; 

 
h. her sustained and systemic failure to establish an adequate reporting system 

designed to apprise her and the other directors and officers of obvious but 
complex governmental laws and regulations regarding Title IV loans that 
generated in excess of 85% of the Debtor’s revenues; 

 
i. her sustained and systemic failure to establish an adequate reporting system 

designed to apprise her of violations, or potential violations, of various laws 
and regulations including without limitation those that govern the 
operations of educational institutions receiving federal funds; 

 
j. disregarding her duties to adapt the Debtor’s policies, procedures and 

operations to new and changing governmental laws and regulations; 
 
k. her sustained and systemic failure to establish an adequate reporting system 

designed to apprise her of violations, or potential violations, of various laws 
and regulations governing accounting practices and various laws and 
regulations that require accurate reporting of financial information; and, 

 
l. disregarding her duties in subjecting the Debtor to potential liability under 

the WARN Act and similar laws requiring advance notification to 
employees of mass layoffs. 

 
121. Defendant Chiusolo breached his duties and obligations as an officer of the 

Debtor, including his duties of loyalty, care and good faith by, among other acts, the 
following: 

 
a. failing to adequately oversee the management of the Debtor and ensure that 

the Debtor’s officers, including Defendants Banta, Mallory, Otilingam, 
Spath, Brewster and accounting personnel, were performing their job 
responsibilities in a competent manner;  
 

b. placing his own financial interests ahead of the Debtor’s by authorizing and 
accepting payments in excess of $1.9 million during his employment and 
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demanding bonus pay tied to performance even as the Debtor was in a death 
spiral; 

 
c. disregarding the distinctions between the Debtor and Defendant WDL, 

agreeing to act as CEO to both companies, but agreeing to accept all 
payment for services from only the Debtor; 

 
d. permitting the Debtor to pay excessive compensation in the form of salaries 

and bonuses for poor or little performance or, in some instances, no 
performance whatsoever, including, without limitation, payment to himself 
of in excess of $1.5 million during his employment, payment of Defendant 
Banta in excess of $600,000 during periods in which Defendant Banta was 
either actually or ostensibly resigned from his position as CFO, and 
payment of Defendant Thompson in excess of $900,000 after his retirement; 
 

e. his sustained and systemic failure to take timely and appropriate action in 
the face of warning signs of mismanagement, including the obvious and 
problematic lack of financial reporting, and his failure to implement an 
adequate financial reporting system or take other steps to adequately resolve 
the problem; 

 
f. failing to plan for or address in any substantive manner an orderly wind-

down, sale or reorganization of the Debtor including without limitation 
failing to prepare a teach-out plan to reduce creditor claims and preserve 
value; 

 
g. failing to ensure that adequate data systems existed to provide backup 

databases in the event of system failures; 
 
h. deciding to place unqualified personnel in positions for which they were not 

qualified or adequately trained, including without limitation his decision to 
hire Defendant Brewster as COO and his decision to promote Defendant 
Otilingam to CFO; 

 
i. deciding to obligate the Debtor to pay excessive salaries and benefits to his 

hires, including Defendants Otilingam, Mallory, and Brewster; 
 
j. his sustained and systemic failure to establish an adequate reporting system 

designed to apprise him and the other officers and the Debtor’s directors of 
obvious but complex governmental laws and regulations regarding Title IV 
loans that generated in excess of 85% of the Debtor’s revenues; 

 
k. his sustained and systemic failure to establish an adequate reporting system 

designed to apprise him of violations, or potential violations, of various 
laws and regulations including without limitation those that govern the 
operations of educational institutions receiving federal funds; 
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l. disregarding his duties to adapt the Debtor’s policies, procedures and 

operations to new and changing governmental laws and regulations; 
 
m. his sustained and systemic failure to establish an adequate reporting system 

designed to apprise him of violations, or potential violations, of various 
laws and regulations governing accounting practices and various laws and 
regulations that require accurate reporting of financial information;  

 
n. failing to properly assess, and respond to, the Debtor’s worsening financial 

condition; 
 
o. failing to be aware of, and to keep other officers and the Debtor’s directors 

informed about, the Debtor’s worsening financial condition; and,  
 
p. failing to ensure that proper accounting and other systems required for the 

management of the Debtor were in place, adequate, and operational, 
including the accounting program tracking revenue and payables as well as 
the Campus Vue program, a costly and never fully-implemented system 
selected and promoted by Defendant Chiusolo to replace a functioning 
reporting system. 

 
122. Defendant Banta breached his duties and obligations as an officer of the 

Debtor, including his duties of loyalty, care and good faith by, among other acts, the 
following: 

 
a. failing to adequately oversee the management of the Debtor and ensure that 

the Debtor’s other officers and employees acting within the scope of his 
command were performing their job responsibilities in a competent manner;  
 

b. placing his own financial interests ahead of the Debtor’s by accepting 
payments in excess of $600,000 during periods in which he was either 
actually or ostensibly retired; 

 
c. disregarding the distinctions between the Debtor and Defendant WDL, 

agreeing to act as CFO to both companies, but agreeing to accept all 
payment for services from only the Debtor; 

 
d. his sustained and systemic failure to take timely and appropriate action in 

the face of warning signs of mismanagement, including the obvious and 
problematic lack of financial reporting, and his failure to implement an 
adequate financial reporting system or take other steps to adequately resolve 
the problem; 

 
e. failing to plan for or address in any substantive manner an orderly wind-

down, sale or reorganization of the Debtor including without limitation 
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failing to prepare a teach-out plan to reduce creditor claims and preserve 
value; 

 
f. failing to ensure that proper accounting and other systems required for the 

management of the Debtor were in place, adequate, and operational, 
including the accounting programs tracking revenue and payables as well 
as the Campus Vue program, a costly and never fully-implemented system 
that replaced a functioning reporting system; 

 
g. failing to properly assess, and respond to, the Debtor’s worsening financial 

condition; 
 
h. failing to be aware of, and to keep other officers and the Debtor’s directors 

informed about, the Debtor’s worsening financial condition; and, 
 

i. failing to ensure that adequate data systems existed to provide backup 
databases in the event of system failures. 

 
123. Defendant Mallory breached his duties and obligations as an officer of the 

Debtor, including his duties of loyalty, care and good faith by, among other acts, the 
following: 

 
a. failing to oversee the management of the Debtor and ensure that the 

Debtor’s other officers and employees acting within the scope of his 
command were performing their job responsibilities in a competent manner;  
 

b. his sustained and systemic failure to take timely and appropriate action in 
the face of warning signs of mismanagement, including the obvious and 
problematic lack of financial reporting, and his failure to implement an 
adequate financial reporting system or take other steps to adequately resolve 
the problem; 

 
c. failing to plan for or address in any substantive manner an orderly wind-

down, sale or reorganization of the Debtor including without limitation 
failing to prepare a teach-out plan to reduce creditor claims and preserve 
value; 

 
d. failing to ensure that proper accounting and other systems required for the 

management of the Debtor were in place, adequate, and operational, 
including the accounting programs tracking revenue and payables as well 
as the Campus Vue program, a costly and never fully-implemented system 
that replaced a functioning reporting system; 

 
e. his sustained and systemic failure to establish an adequate and functioning 

reporting system designed to apprise him of violations, or potential 
violations, of various laws and regulations including without limitation 
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those that govern the operations of educational institutions receiving federal 
funds; 

 
f. his sustained and systemic failure to establish an adequate and functioning 

reporting system designed to apprise him of violations, or potential 
violations, of various laws and regulations governing accounting practices 
and various laws and regulations that require accurate reporting of financial 
information;  

 
g. failing to properly assess, and respond to, the Debtor’s worsening financial 

condition; 
 
h. failing to be aware of, and to keep other officers and the Debtor’s directors 

informed about, the Debtor’s worsening financial condition; and, 
 

i. failing to ensure that adequate data systems existed to provide backup 
databases in the event of system failures. 

 
124. Defendant Otilingam breached his duties and obligations as an officer of the 

Debtor, including his duties of loyalty, care and good faith by, among other acts, the 
following: 

 
a. failing to provide essential data concerning the Debtor’s operations and 

failing to ensure that the Debtor’s financial reporting and accounting 
functions were timely and accurate; 
 

b. his sustained and systemic failure to take timely and appropriate action in 
the face of warning signs of mismanagement, including the obvious and 
problematic lack of financial reporting, and his failure to take steps to 
implement an adequate financial reporting system or take other steps to 
adequately resolve the problem; 

 
c. failing to plan for or address in any substantive manner an orderly wind-

down, sale or reorganization of the Debtor including without limitation 
failing to prepare a teach-out plan to reduce creditor claims and preserve 
value; 

 
d. his sustained and systemic failure to establish an adequate reporting system 

designed to apprise him and the other officers and the Debtor’s directors of 
obvious but complex governmental laws and regulations regarding Title IV 
loans that generated in excess of 85% of the Debtor’s revenues; 

 
e. his sustained and systemic failure to establish an adequate reporting system 

designed to apprise him of violations, or potential violations, of various 
laws and regulations including without limitation those that govern the 
operations of educational institutions receiving federal funds; 
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f. disregarding his duties to adapt the Debtor’s policies, procedures and 

operations to new and changing governmental laws and regulations; 
 
g. his sustained and systemic failure to establish an adequate reporting system 

designed to apprise him of violations, or potential violations, of various 
laws and regulations governing accounting practices and various laws and 
regulations that require accurate reporting of financial information;  

 
h. failing to properly assess, and respond to, the Debtor’s worsening financial 

condition; 
 
i. failing to be aware of, and to keep other officers and the Debtor’s directors 

informed about, the Debtor’s worsening financial condition;  
 
j. failing to ensure that proper accounting and other systems required for the 

management of the Debtor were in place, adequate, and operational, 
including the accounting programs tracking revenue and payables as well 
as the Campus Vue program, a costly and never fully-implemented system 
promoted by Defendant Chiusolo to replace a functioning reporting system; 
and, 

 
k. failing to ensure that adequate data systems existed to provide backup 

databases in the event of system failures. 
 
125. Defendant Spath breached her duties and obligations as an officer of the 

Debtor, including her duties of loyalty, care and good faith by, among other acts, the 
following: 

 
a. failing to oversee the management of the Debtor and ensure that the 

Debtor’s other officers and employees acting within the scope of her 
command were performing their job responsibilities in a competent manner;  
 

b. her sustained and systemic failure to take timely and appropriate action in 
the face of warning signs of mismanagement, including the obvious and 
problematic lack of financial reporting, and her failure to implement an 
adequate financial reporting system or take other steps to adequately resolve 
the problem; 
 

c. failing to ensure that proper accounting and other systems required for the 
management of the Debtor were in place, adequate, and operational, 
including the accounting programs tracking revenue and payables as well 
as the Campus Vue program, a costly and never fully-implemented system 
that replaced a functioning reporting system; 
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d. her sustained and systemic failure to establish an adequate and functioning 
reporting system designed to apprise her of violations, or potential 
violations, of various laws and regulations including without limitation 
those that govern the operations of educational institutions receiving federal 
funds; 

 
e. her sustained and systemic failure to establish an adequate and functioning 

reporting system designed to apprise her of violations, or potential 
violations, of various laws and regulations governing accounting practices 
and various laws and regulations that require accurate reporting of financial 
information;  

 
f. failing to properly assess, and respond to, the Debtor’s worsening financial 

condition; 
 
g. failing to be aware of, and to keep other officers and the Debtor’s directors 

informed about, the Debtor’s worsening financial condition; and, 
 

h. failing to ensure that adequate data systems existed to provide backup 
databases in the event of system failures. 

 
126. Defendant Brewster breached his duties and obligations as an officer of the 

Debtor, including his duties of loyalty, care and good faith by, among other acts, the 
following: 

 
a. failing to oversee the management of the Debtor and ensure that the 

Debtor’s other officers and employees acting within the scope of his 
command were performing their job responsibilities in a competent manner;  
 

b. placing his own financial interests ahead of the Debtor’s by accepting a 
substantial bonus when he departed the Debtor in March 2016; 
 

c. his sustained and systemic failure to take timely and appropriate action in 
the face of warning signs of mismanagement, including the obvious and 
problematic lack of financial reporting, and his failure to implement an 
adequate financial reporting system or take other steps to adequately resolve 
the problem; 

 
d. failing to plan for or address in any substantive manner an orderly wind-

down, sale or reorganization of the Debtor including without limitation 
failing to prepare a teach-out plan to reduce creditor claims and preserve 
value; 

 
e. failing to ensure that proper accounting and other systems required for the 

management of the Debtor were in place, adequate, and operational, 
including the accounting programs tracking revenue and payables as well 
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as the Campus Vue program, a costly and never fully-implemented system 
that replaced a functioning reporting system; 

 
f. his sustained and systemic failure to establish an adequate and functioning 

reporting system designed to apprise him of violations, or potential 
violations, of various laws and regulations including without limitation 
those that govern the operations of educational institutions receiving federal 
funds; 

 
g. his sustained and systemic failure to establish an adequate and functioning 

reporting system designed to apprise him of violations, or potential 
violations, of various laws and regulations governing accounting practices 
and various laws and regulations that require accurate reporting of financial 
information;  

 
h. failing to properly assess, and respond to, the Debtor’s worsening financial 

condition; 
 
i. failing to be aware of, and to keep other officers and the Debtor’s directors 

informed about, the Debtor’s worsening financial condition; and, 
 

j. failing to ensure that adequate data systems existed to provide backup 
databases in the event of system failures. 

 
127.  As a direct and proximate result of the wrongful acts, omissions and 

breaches of duty alleged herein, the business of the Debtor failed and millions of dollars of 
creditor debt is unpaid.  Damages, in an amount to be proven at trial, that have resulted and 
may result include the closing of the Debtor’s business, the loss of value of the business, 
the liabilities incurred as a result of the claims filed against the Debtor, excessive salaries 
and bonuses paid to officers, and the nonpayment of millions of dollars of creditor claims.  
In addition, Defendants Earl Weston, Pamela Weston, Chiusolo, Banta, Thompson, 
Mallory, Otilingam, Spath, and Brewster should be ordered to disgorge all compensation 
they received by reasons of their roles as officers and directors of the Debtor.  
 

WHEREFORE, the Trustee respectfully requests that the Court enter judgment in 
his favor and against Defendants Earl Weston, Pamela Weston, Chiusolo, Banta, 
Thompson, Mallory, Otilingam, Spath, and Brewster as set forth in herein in an amount to 
be proven at trial and grant such other relief as the Court deems appropriate. 

 
SECOND CLAIM FOR RELIEF 

(Preferential Transfers – 11 U.S.C. § 547(b) – Defendants Earl Weston, Chiusolo, Banta, 
Thompson, Mallory, Enterprises and WDL) 

 
128. The Trustee incorporates by this reference the allegations contained in 

Paragraphs 1 through 127 above as though more fully set forth in this Claim for Relief. 
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129. Each of the Transfers was a transfer of an interest of the Debtor in property. 
 
130. Transfers, in an amount to be proven at trial, were made for or on account 

of antecedent debts owed by the Debtor before the transfers were made. 
 
131. All Transfers made in the one-year before the Petition Date were made 

while the Debtor was insolvent. 
 
132. All Transfers were made to insiders. 
 
133. All Transfers made on or after November 21, 2015 were made on or within 

one year of the Petition Date. 
 
134. The Transfers enabled the transferees to receive more than such transferees 

would have received in the Debtor’s chapter 7 case if the transfers had not been made and 
the transferees received payment of the debts owed by the Debtor to the extent provided 
by the provisions of the Bankruptcy Code. 

 
WHEREFORE, the Trustee respectfully requests that the Court enter judgment in 

his favor and against Defendants Earl Weston, Chiusolo, Banta, Thompson, Mallory, 
Enterprises and WDL (a) avoiding all Transfers made in the one-year before the Petition 
Date in an amount to be proven at trial pursuant to 11 U.S.C. § 547(b) and (b) granting 
such other relief as the Court deems appropriate. 
 

THIRD CLAIM FOR RELIEF 
(Fraudulent Transfers – 11 U.S.C. §§ 544(b) and 548(a)(1)(A) and C.R.S. § 38-8-

105(1)(a) – Defendants Earl Weston, Chiusolo, Banta, Thompson, Mallory, Enterprises 
and WDL) 

 
135. The Trustee incorporates by this reference the allegations contained in 

Paragraphs 1 through 134 above as though more fully set forth in this Claim for Relief. 
 
136. Under 11 U.S.C. § 544(b)(1), the Trustee may avoid any transfer of an 

interest of the debtor in property that is voidable under applicable law by a creditor holding 
an unsecured claim that is allowable under 11 U.S.C. § 502. 

 
137. Numerous creditors that filed proofs of claims in the Debtor’s bankruptcy 

case hold an allowable unsecured claim under 11 U.S.C. § 502 and have the right to void 
the Transfers made in the four years before the Petition Date under applicable law. 

 
138. C.R.S. § 38-8-105 is “applicable law” under which transfers of an interest 

of the debtor in property may be avoided. 
 
139. Under C.R.S. §§ 38-8-105(1)(a) and -110(1)(a), the Trustee may avoid any 

transfer of an interest of the debtor in property made on or within four years of the 
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bankruptcy filing date if the debtor made the transfer with actual intent to hinder, delay, or 
defraud any creditor of the debtor.   

 
140. Similarly, under 11 U.S.C. § 548(a)(1)(A), the Trustee may avoid any 

transfer of an interest of the debtor in property made on or within two years of the 
bankruptcy filing date if the debtor made the transfer with actual intent to hinder, delay, or 
defraud any entity to which the debtor was or became, on or after the date of the transfer, 
indebted. 

 
141. Each Transfer made on or after November 22, 2014 occurred on or within 

two years of the Petition Date. 
 
142. Each Transfer made on or after November 22, 2012 occurred on or within 

four years of the Petition Date. 
 
143. Each of the Transfers was a transfer of an interest of the Debtor in property. 
 
144. Each of the Transfers were made with actual intent to hinder, delay or 

defraud other entities to which the Debtor was or became, on or after the date the transfers 
was made, indebted. 

 
145. Actual intent is shown by the following “badges of fraud”: 
 
a. The Transfers were made to insiders; 

 
b. Upon information and belief, some or all of the Transfers were concealed 

from creditors of the Debtor prior to the bankruptcy filing; 
 
c. Before the Transfers were made, the Debtor had been sued by at least one 

creditor; 
 
d. The Debtor did not receive reasonably equivalent value in exchange for 

Transfers because, among reasons, no services were provided in exchange 
for the Transfers or the amounts of the Transfers grossly exceeded the value 
of the services provided; 

 
e. The Debtor was insolvent during the four years prior to the Petition Date; 

and, 
 
f. The Debtor incurred substantial debts to non-insider creditors, including 

third-party landlords and lenders, during the four years prior to the Petition 
Date. 

 
146. As a result of the foregoing, the Transfers made in the two years before the 

Petition Date are avoidable pursuant to 11 U.S.C. §§ 544(b) and 548(a)(1)(A) and C.R.S. 
§ 38-105(1)(a). 
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147. As a result of the foregoing, the Transfers made in the four-years before the 

Petition Date are avoidable pursuant to 11 U.S.C. § 544(b) and C.R.S. § 38-105(1)(a). 
 
WHEREFORE, the Trustee respectfully requests that the Court enter judgment in 

his favor and against Defendants Earl Weston, Chiusolo, Banta, Thompson, Mallory, 
Enterprises and WDL (a) avoiding the Transfers in an amount to be proven at trial pursuant 
to 11 U.S.C. §§ 544(b) and 548(a)(1)(A) and C.R.S. § 38-8-105(1)(a) and (b) granting such 
other relief as the Court deems appropriate. 

 
FOURTH CLAIM FOR RELIEF 

(Avoidable Transfers – 11 U.S.C. § 548(a)(1)(B) – Defendants Earl Weston, Chiusolo, 
Banta, Thompson, Mallory, Enterprises and WDL) 

 
148. The Trustee incorporates by this reference the allegations contained in 

Paragraphs 1 through 147 above as though more fully set forth in this Claim for Relief. 
 
149. Under 11 U.S.C. § 548(a)(1)(B), the Trustee may avoid any transfer of an 

interest of the debtor in property made on or within two years of the bankruptcy filing date, 
if the debtor received less than a reasonably equivalent value in exchange for the transfer 
and: 

 
a. was insolvent on the date the transfer was made;  
 
b. was engaged in business or about to engage in business for which any 

property remaining with the debtor was an unreasonably small capital;  
 
c. intended to incur, or believed that the debtor would incur, debts that would 

be beyond the debtor’s ability to pay as such debts matured; or 
 
d. made such transfer to or for the benefit of an insider, or incurred such 

obligation to or for the benefit of an insider, under an employment contract 
and not in the ordinary course of business. 

 
150. Each of the Transfers made in the two years before the Petition Date was a 

transfer of an interest of the Debtor in property. 
 
151. The Debtor did not receive reasonably equivalent value in exchange for 

Transfers because, among reasons, no services were provided in exchange for the Transfers 
or the amounts of the Transfers grossly exceeded the value of the services provided. 

 
152. At the times the Transfers were made, the Debtor: 
 
a. was insolvent; 
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b. was engaged in business or about to engage in business for which any 
property remaining with the Debtor was an unreasonably small capital; or 

 
c. intended to incur, or believed that the debtor would incur, debts that would 

be beyond the debtor’s ability to pay as such debts matured. 
 
153. In addition, the Transfers made to Defendants Earl Weston, Chiusolo, 

Banta, Thompson, and Mallory were made to insiders, under employment contracts, and 
not in the ordinary course of business. 

 
154. As a result of the foregoing, the Transfers made in the two years before the 

Petition Date are avoidable pursuant to 11 U.S.C. § 548(a)(1)(B). 
 

WHEREFORE, the Trustee respectfully requests that the Court enter judgment in 
his favor and against Defendants Earl Weston, Chiusolo, Banta, Thompson, Mallory, 
Enterprises, and WDL (a) avoiding the Transfers made in the two years before the Petition 
Date in an amount to be proven at trial pursuant to 11 U.S.C. §§ 548(a)(1)(B) and (b) 
granting such other relief as the Court deems appropriate. 
 

FIFTH CLAIM FOR RELIEF 
(Avoidable Transfers – 11 U.S.C. § 544(b) and C.R.S. §§ 38-8-105(1)(b) and -106(1) – 
Defendants Earl Weston, Chiusolo, Banta, Thompson, Mallory, Enterprises, and WDL) 

 
155. The Trustee incorporates by this reference the allegations contained in 

Paragraphs 1 through 154 above as though more fully set forth in this Claim for Relief. 
 
156. Under C.R.S. §§ 38-8-105(1)(b) and -110(1)(a), the Trustee may avoid any 

transfer of an interest of the debtor in property made on or within four years of the 
bankruptcy filing date if the debtor made the transfer without receiving a reasonably 
equivalent value in exchange for the transfer and: 

 
a. was engaged or was about to engage in a business or a transaction for which 

the remaining assets of the debtor were unreasonably small in relation to the 
business or transaction; or 

 
b. intended to incur, or believed or reasonably should have believed that it 

would incur, debts beyond its ability to pay as they became due. 
 

157. Under C.R.S. §§ 38-8-106(1) and -110(1)(b), the Trustee may avoid any 
transfer of an interest of the debtor in property made on or within four years of the 
bankruptcy filing date if the debtor made the transfer without receiving a reasonably 
equivalent value in exchange for the transfer and the debtor was insolvent at that time or 
the debtor became insolvent as a result of the transfer. 

 
158. Each of the Transfers was a transfer of an interest of the Debtor in property. 
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159. The Debtor did not receive reasonably equivalent value in exchange for 
Transfers because, among reasons, no services were provided in exchange for the Transfers 
or the amounts of the Transfers grossly exceeded the value of the services provided. 

 
160. The Debtor was insolvent during the four years prior to the Petition Date. 
 
161. At the times the Transfers were made, the Debtor: 
 
a. was engaged or was about to engage in a business or a transaction for which 

the remaining assets of the debtor were unreasonably small in relation to the 
business or transaction; or 

 
b. intended to incur, or believed or reasonably should have believed that it 

would incur, debts beyond its ability to pay as they became due. 
 
162. As a result of the foregoing, the Transfers are avoidable pursuant to 11 

U.S.C. § 548(a)(1)(B). 
 

WHEREFORE, the Trustee respectfully requests that the Court enter judgment in 
his favor and against Defendants Earl Weston, Chiusolo, Banta, Thompson, Mallory, 
Enterprises, and WDL (a) avoiding the Transfers in an amount to be proven at trial pursuant 
to 11 U.S.C. § 544(b) and C.R.S. §§ 38-8-105(1)(b) and -106(1) and (b) granting such other 
relief as the Court deems appropriate. 
 

SIXTH CLAIM FOR RELIEF 
(Avoidable Transfers – 11 U.S.C. § 544(b) and C.R.S. §§ 38-8-106(2) – Defendants Earl 

Weston, Chiusolo, Banta, Thompson, Mallory, Enterprises, and WDL) 
 

163. The Trustee incorporates by this reference the allegations contained in 
Paragraphs 1 through 162 above as though more fully set forth in this Claim for Relief. 

 
164. Under C.R.S. §§ 38-8-106(2) and -110(1)(c), the Trustee may avoid any 

transfer of an interest of the debtor in property made on or within one year of the 
bankruptcy filing date if the debtor made the transfer to an insider for an antecedent debt, 
the debtor was insolvent at that time, and the insider had reasonable cause to believe the 
debtor was insolvent. 

 
165. Each of the Transfers made in the one year before the Petition Date was a 

transfer of an interest of the Debtor in property. 
 
166. The Transfers were made to insiders. 
 
167. Transfers, in an amount to be proven at trial, were made for or on account 

of antecedent debts owed by the Debtor before the transfers were made. 
 
168. The Transfers were made while the Debtor was insolvent. 
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169. Defendants Earl Weston, Chiusolo, Banta, Thompson, Mallory, 

Enterprises, and WDL had reasonable cause to belief the Debtor was insolvent in the one 
year prior to the Petition Date. 

 
WHEREFORE, the Trustee respectfully requests that the Court enter judgment in 

his favor and against Defendants Earl Weston, Chiusolo, Banta, Thompson, Mallory, 
Enterprises, and WDL (a) avoiding the Transfers made on the one year before the Petition 
Date in an amount to be proven at trial pursuant to 11 U.S.C. § 544(b) and C.R.S. §§ 38-8-
106(2) and (b) granting such other relief as the Court deems appropriate. 
 

SEVENTH CLAIM FOR RELIEF 
(Recovery of One and One-Half Times Value of Avoided Transfer Pursuant to 11 U.S.C. 

§ 550(a) and C.R.S. § 38-8-108(c) – Defendants Earl Weston, Chiusolo, Banta, 
Thompson, Mallory, Enterprises, and WDL) 

 
170. The Trustee incorporates by this reference the allegations contained in 

Paragraphs 1 through 169 above as though more fully set forth in this Claim for Relief. 
 
171. Under 11 U.S.C. § 550(a), if any transfer is avoided by the Trustee pursuant 

to 11 U.S.C. §§ 544 or 548, the Trustee may recover the property transferred or its value. 
 
172. Under C.R.S. § 38-8-108(c), if a transfer is avoided pursuant to C.R.S. § 38-

8-105(1)(a), the Trustee may obtain a judgment for one and one-half the value of the asset 
transferred or for one and one-half the amount necessary to satisfy the bankruptcy estate’s 
claims, whichever is less, together with the Trustee’s actual costs, provided the Trustee 
establishes that the transferee acted with wrongful intent as defined in C.R.S. § 38-8-
105(1)(a). 

 
173. Here, each of the Defendants Earl Weston, Chiusolo, Banta, Thompson, 

Mallory, Enterprises, and WDL acted with wrongful intent as defined in C.R.S. § 38-8-
105(1)(a) and established by the following badges of fraud: 

 
a. The Transfers were made to insiders; 

 
b. Upon information and belief, some or all of the Transfers were concealed 

from creditors of the Debtor prior to the bankruptcy filing; 
 

c. Before the Transfers were made, the Debtor had been sued by at least one 
creditor; 

 
d. The Debtor did not receive reasonably equivalent value in exchange for 

Transfers because, among reasons, no services were provided in exchange 
for the Transfers or the amounts of the Transfers grossly exceeded the value 
of the services provided; 
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e. The Debtor was insolvent during the four years prior to the Petition Date; 
and, 

 
f. The Debtor incurred substantial debts to non-insider creditors, including 

third-party landlords and lenders, during the four years prior to the Petition 
Date. 

 
174. Each of the Defendants had knowledge of the foregoing badges of fraud at 

the times of the Transfers. 
 
175. Based upon the foregoing, the Trustee is entitled to judgment against 

Defendants Earl Weston, Chiusolo, Banta, Thompson, Mallory, Enterprises, and WDL 
pursuant to 11 U.S.C. § 550(a) and C.R.S. § 38-8-108(c) for one and one-half times the 
value of all avoided Transfers together with his actual costs. 
 

WHEREFORE, the Trustee respectfully requests that the Court enter judgment in 
his favor and against Defendants Earl Weston, Chiusolo, Banta, Thompson, Mallory, 
Enterprises, and WDL (a) pursuant to 11 U.S.C. § 550(a) and C.R.S. § 38-8-108(c) for one 
and one-half the value of all avoided Transfers together with his actual costs, in amounts 
proven at trial and (b) granting such other relief as the Court deems appropriate. 
 

EIGHTH CLAIM FOR RELIEF 
(Recovery of Avoided Transfers Pursuant to 11 U.S.C. § 550(a) – Defendants Earl 

Weston, Chiusolo, Banta, Thompson, Mallory, Enterprises, and WDL) 
 

176. The Trustee incorporates by this reference the statements and allegations 
contained in paragraphs 1 through 175 as though more fully set forth herein. 

 
177. Under 11 U.S.C. § 550(a), if a transfer is avoided by the Trustee pursuant 

to 11 U.S.C. §§ 544, 547 or 548, the Trustee may recover the property transferred or its 
value. 

 
178. Through this claim for relief, the Trustee seeks judgment against 

Defendants Earl Weston, Chiusolo, Banta, Thompson, Mallory, Enterprises, and WDL 
pursuant to 11 U.S.C. § 550(a) in an amount equal to the value of all Transfers avoided 
pursuant to 11 U.S.C. §§ 544, 547 and 548. 
 

WHEREFORE, the Trustee respectfully requests that the Court enter judgment in 
his favor and against Defendants Earl Weston, Chiusolo, Banta, Thompson, Mallory, 
Enterprises, and WDL (a) pursuant to 11 U.S.C. § 550(a) in an amount equal to the value 
of all Transfers avoided pursuant to 11 U.S.C. §§ 544, 547 and 548, in amounts proven at 
trial and (b) granting such other relief as the Court deems appropriate. 
 

NINTH CLAIM FOR RELIEF 
(Unjust Enrichment – Defendants Earl Weston, Chiusolo, Banta, Thompson, Mallory, 

Enterprises, and WDL) 
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179. The Trustee incorporates by this reference the statements and allegations 

contained in paragraphs 1 through 178 as though more fully set forth herein. 
 
180. The Debtor conferred a benefit upon each of the Defendants Earl Weston, 

Chiusolo, Banta, Thompson, Mallory, Enterprises, and WDL by making the Transfers. 
 
181. The Defendants had full knowledge of the benefits conferred as a result of 

such Transfers. 
 
182. The benefits were accepted by the Defendants under circumstances that 

would make it inequitable for the Defendants to retain the benefits.  Those circumstances 
include, without limitation, factual allegations plead elsewhere in this Complaint and the 
following: 

 
a. each of the Defendants is an insider of the Debtor; 

 
b. the Debtor was insolvent at all relevant times; 
 
c. each of the Defendants knew, or reasonably should have know at the time 

of accepting Transfers, that the Debtor was insolvent; 
 
d. in many instances, the Defendants gave no value or less than reasonably 

equivalent value in exchange for property transferred; 
 
e. the Debtor incurred substantial debts that the Defendants were aware of at 

the times the Transfers were being made; and, 
 
f. at all relevant times, the Defendants knew of the pendency of the Quit 

Tam Action and the potentially enormous liability the Debtor faced as a 
result of the action. 

 
183. As a result of the foregoing, the Defendants have been unjustly enriched in 

the amount of the Transfers.  
 

WHEREFORE, the Trustee respectfully requests that this Court enter judgment in 
his favor and against Defendants Earl Weston, Chiusolo, Banta, Thompson, Mallory, 
Enterprises, and WDL (a) on the Trustee’s unjust enrichment claim in an amount to be 
proven at trial (b) granting such other relief as the Court deems appropriate. 
 

TENTH CLAIM FOR RELIEF 
(Equitable Subordination – 11 U.S.C. §§ 105(a) and 510(c) – Defendants Banta and The 

Weston Group, LLC) 
 

184. The Trustee incorporates by this reference the statements and allegations 
contained in paragraphs 1 through 183 as though more fully set forth herein. 
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185. On January 23, 2017, Defendant Banta filed a proof of claim asserting an 
unsecured claim in the amount of $107,197.72.   

 
186. On January 23, 2017, Defendant Banta caused Defendant TWG to file a 

proof of claim asserting an unsecured claim in the amount of $830,493.31. 
 
187. On March 2, 2017, Defendant TWG filed a second proof of claim asserting 

a priority claim in the amount of $3,980.00. 
 
188. Defendants Banta and TWG are insiders. 
 
189. As set forth in detail above, Defendants Earl Weston, Banta and Thompson  

engaged in inequitable conduct by willfully breaching fiduciary duties to the Debtor and 
by directing and receiving preferential and fraudulent transfers from the Debtor. 

 
190. The inequitable conduct of Defendants Earl Weston, Banta and Thompson 

caused the Debtor substantial losses and saddled the bankruptcy estate with otherwise 
unnecessary liabilities. 

 
191. As Defendant TWG was owned and controlled by Defendants Earl Weston, 

Banta and Thompson, their knowledge of and participation in the Debtor’s collapse may 
be imputed to Defendant TWG. 

 
192. Equity dictates that, under 11 U.S.C. §§ 105(a) and 510(c), Defendant 

Banta’s and Defendant TWG’s claims should be subordinated to the claims of all of the 
Debtor’s other unsecured creditors. 

 
193. Subordination of these claims is consistent with the Bankruptcy Code. 
 
WHEREFORE, the Trustee respectfully requests that this Court enter judgment in 

his favor and against Defendants Banta and TWG (a) pursuant to 11 U.S.C. §§ 105(a) and 
510(c) subordinating the claims filed by said Defendants and (b) granting such other relief 
as the Court deems appropriate. 
 

ELEVENTH CLAIM FOR RELIEF 
(Claim Disallowance – 11 U.S.C. § 502(d) – Defendant Banta) 

 
194. The Trustee incorporates by this reference the statements and allegations 

contained in paragraphs 1 through 193 as though more fully set forth herein. 
 
195. On January 23, 2017, Defendant Banta filed a proof of claim asserting an 

unsecured claim in the amount of $107,197.72.   
 
196. Pursuant to 11 U.S.C. § 502(d), to the extent judgment enters against 

Defendant Banta pursuant to 11 U.S.C. §§ 544, 547, or 548, and Defendant Banta fails to 
pay the judgment amount, Defendant Banta’s claim must be disallowed. 
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 WHEREFORE, the Trustee respectfully requests that this Court enter judgment in 
his favor and against Defendant Banta (a) pursuant to 11 U.S.C. § 502(d) disallowing 
Defendant Banta’s claim and (b) granting such other relief as the Court deems appropriate 
 

Dated this 19th day of November, 2018. 
 

Respectfully submitted, 
 
WADSWORTH WARNER CONRARDY, 
P.C. 
 
/s/ Lacey S. Bryan    
David V. Wadsworth, #32066 
Aaron J. Conrardy, #40030 
Lacey S. Bryan, #51908 
2580 West Main Street, Suite 200 
Littleton, Colorado 80120 
303-296-1999 / 303-296-7600 FAX 
dwadsworth@wwc-legal.com 
aconrardy@wwc-legal.com 
lbryan@wwc-legal.com  
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