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 )  
In re: ) Chapter 11 
 )  
CHARMING CHARLIE HOLDINGS INC., et al.,1 ) 

) 
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 )  
    Debtors. ) Jointly Administered 
 )  

DECLARATION OF ROBERT ADAMEK 
IN SUPPORT OF CONFIRMATION OF THE  

FOURTH AMENDED JOINT CHAPTER 11 PLAN OF  
REORGANIZATION OF CHARMING CHARLIE HOLDINGS INC. AND ITS  

DEBTOR AFFILIATES PURSUANT TO CHAPTER 11 OF THE BANKRUPTCY CODE  

 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include: Charming Charlie Canada LLC (0693); Charming Charlie Holdings Inc. (6139); Charming 
Charlie International LLC (5887); Charming Charlie LLC (0263); Charming Charlie Manhattan LLC (7408); 
Charming Charlie USA, Inc. (3973); and Poseidon Partners CMS, Inc. (3302).  The location of the Debtors’ 
service address is: 6001 Savoy Drive 4th Floor, Houston, Texas 77036.  
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I, Rob Adamek, hereby declare under penalty of perjury: 

1. I am the Senior Vice President and Chief Financial Officer of Charming Charlie 

Holdings Inc. (“Charming Charlie”),2 a corporation organized under the laws of Delaware and one 

of the above-captioned debtors and debtors-in-possession (collectively, the “Debtors”) in these 

Chapter 11 Cases.  

2. I have served in these roles since November 2016.  From September 2012 to 

November 2016, I served as the Senior Vice President and Chief Financial and Operations Officer 

of Haggar Clothing Co. From September 2011 to September 2012, I was the Director of the 

Program Management Office of Neiman Marcus.  I am generally familiar with the Debtors’ overall 

day-to-day operations, business and financial affairs, and books and records, as well as the 

Debtors’ restructuring efforts.  I have played an active role in the development of the Plan and 

I am familiar with the Plan’s terms, as well as the negotiations that led to its development.  

3. I am over the age of 18 and competent to testify, and I am duly authorized to submit 

this declaration (this “Declaration”) on behalf of the Debtors.  Except where specifically noted, 

the statements in this Declaration are based on my personal knowledge or opinion, on information 

that I have received in consultation with the Debtors’ management team or advisors or the Special 

Committee (as defined herein), or on my review of relevant documents and information concerning 

the Debtors’ operations, financial affairs, and restructuring initiatives.  If I were called upon to 

testify, I could and would competently testify to the facts set forth herein on that basis.   

                                                 
2  Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Fourth Amended 

Joint Chapter 11 Plan of Reorganization Charming Charlie Holdings Inc. and Its Debtor Affiliates Pursuant to 
Chapter 11 of the Bankruptcy Code, filed contemporaneously herewith (as modified, amended, or supplemented 
from time to time in accordance with its terms, the “Plan”), or the memorandum of law in support thereof, filed 
contemporaneously herewith, as applicable. 
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The Investigation 

4. In July 2017, the Debtors executed amendments to both the Prepetition Term Loan 

Facility and Prepetition ABL Facility.3  Pursuant to these amendments, the Debtors appointed two 

independent board members—Larry Meyer and Lana Krauter—to the board of directors of 

Charming Charlie Holdings Inc., and certain of its Debtor and non-Debtor subsidiaries and 

affiliates.  Both Mr. Meyer and Ms. Krauter have significant retail experience.  Mr. Meyer 

previously served as the Chief Executive Officer of UNIQLO USA, a division of Japanese 

conglomerate Fast Retailing Co., Ltd., the Chief Financial Officer and Senior Vice President at 

Gymboree Group, Inc., and Chief Financial Officer at Toys “R” Us, Inc.  Ms. Krauter previously 

served as Executive Vice President at J.C. Penney, Senior Vice President of Sears Holdings Corp., 

President and Chief Marketing Officer at Beall’s, Inc., and President and Chief Marketing officer 

at Goody’s Family Clothing Inc. 

5. On October 20, 2017, Ms. Krauter was appointed to serve as Interim 

Chief Executive Officer.  In connection with the Debtors’ restructuring initiatives, on 

December 10, 2017, Mr. Meyer was formally authorized by the Debtors’ boards to serve as a 

member of a special committee (the “Special Committee”) for the purposes of conducting an 

investigation into the appropriateness of the Plan Support Agreement release provisions and any 

potential claims or causes of action (collectively, the “Potential Claims”) against existing lenders 

or certain majority equity owners, including TSG Consumer Partners, Hancock Park Associates, 

and Charles J. Chanaratsopon, the Debtors’ founder and former Chief Executive Officer 

(collectively, the “Owners”). 

                                                 
3  See Disclosure Statement § VII.C. 
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6. Since the Petition Date, the Special Committee has commenced a detailed review 

of transactions among the Debtors, the Owners, and the Debtors’ lenders, to determine whether 

there is a legal and factual basis for any Potential Claims.  The investigation examined, among 

other transactions: (a) the 2013 stock repurchase (described in the First Day Declaration) and 

related management fees and advisory agreements for the benefit of the Owners; (b) deferred 

compensation distributions made before the Petition Date; (c) information regarding historical 

salary and benefits disbursements; (d) historical transactions involving potential insiders; and 

(e) historical amendments to the Debtors’ credit documents.   

7. I am aware that the investigation included (a) on-site document collection, 

(b) interviews with both current and historical management (including myself, the Debtors’ 

current Controller and current Senior Vice President of Store Development, and the Debtors’ 

former Chief Financial Officer), (c) multiple telephonic and in-person board meetings with the 

Special Committee, and (d) robust and frequent communications with the Owners’ separate 

counsel (including document production by such counsel on behalf of certain of the Owners).   

8. I further understand that, at the same time, the Debtors and their advisors have 

provided the Official Committee and its advisors (on both a principal and professional basis) with 

substantial formal and informal diligence related to such transactions in response to multiple 

document requests, including: (a) the underlying transaction agreements and related documents; 

(b) pertinent Board minutes, resolutions, and presentations; (c) a host of financial statements and 

projections; and (d) an analysis of material historical payments made to the Owners. 

Evaluation and Settlement of Potential Claims 

9. I understand that over the course of their parallel investigations, the 

Official Committee and the Special Committee ultimately focused on potential preferential 

transfer claims against Mr. Chanaratsopon relating to certain deferred compensation distributions 
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made to him in 2017.  I also understand that in January 2018, counsel to Mr. Chanaratsopon and 

counsel to the Official Committee, with assistance and facilitation from Debtors’ counsel, engaged 

in productive negotiations regarding a global resolution of Potential Claims.   

10. I understand that, following good-faith, arm’s-length negotiations, the Debtors (at 

the direction of the Special Committee), the Official Committee, and Mr. Chanaratsopon have 

agreed to settle all Potential Claims in return for a $1 million payment to be made by 

Mr. Chanaratsopon to the Debtors on the Effective Date—which represents approximately 

eighteen (18) months of his deferred salary—that will be used to fund the Key Go-Forward 

Creditor Program, as detailed in the Plan.  Except for an Allowed General Unsecured Claim in the 

amount of $1.25 million to be granted to Mr. Chanaratsopon on account of severance obligations 

accrued under his employment agreement following his resignation as Chief Executive Officer of 

the Debtors in October 2017, the Debtors, the Official Committee, and Mr. Chanaratsopon 

otherwise agree to mutual releases of all claims and causes, consistent with terms of the Plan 

Support Agreement and the Plan.  Subject to entry of the Confirmation Order, the Owners, 

including Mr. Chanaratsopon, will be Released Parties and Releasing Parties, consistent with the 

terms of the Plan Support Agreement (the foregoing agreement as defined and described in the 

Plan, the “Plan Reimbursement”).  

11. Subject to entry of the Confirmation Order, the proceeds of the 

Plan Reimbursement will be used by the Debtors to fund the Key Go-Forward Creditor Program.  

The Debtors will enter into agreements with certain go-forward landlords and vendors, each of 

whom are providing beneficial business terms (defined in the Plan as the Key Go-Forward Creditor 

Agreements).  I understand that the Key Go-Forward Creditor Agreements must be reasonably 

acceptable to the Official Committee and the Consenting Lenders.  I believe the Key Go-Forward 
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Creditor Program—which has the support of the Official Committee—will help the Debtors 

post-emergence by maintaining support from key partners. 

12. Throughout the course of these negotiations, I was either directly involved on 

behalf of the Debtors or regularly briefed by the Special Committee and/or counsel on discussions 

regarding the investigation, Potential Claims, and a potential settlement.  I believe the negotiations 

were vigorous, arm’s-length, and adversarial.  I also believe that the parties were sophisticated, 

well-informed, and represented by capable advisors. 

13. It is my understanding that the Plan now has the support of all of the major Debtors’ 

constituencies, including the Official Committee, the Consenting Lenders, and the Owners.  

The settlement negotiations made it clear to me that an important factor leading the 

Official Committee and Mr. Chanaratsopon to agree to the Plan Reimbursement was their desire 

for a comprehensive resolution of issues and avoidance of further uncertainty and litigation.   

14. Based on my involvement with the investigation and my participation in the 

negotiation of the Plan Reimbursement, and after considering the various reasons discussed above 

in consultation with my Advisors, I believe that the Plan Reimbursement, which is incorporated 

into the Plan, is reasonable and in the best interests of Debtors, their estates, and their stakeholders, 

and that it should be approved as part of confirmation of the Plan.  

The Plan 

15. The Plan is the product of extensive, good-faith, arm’s-length negotiations between 

the Debtors and all major stakeholder constituencies.  The Plan allows the Debtors to delever their 

balance sheet by approximately $69 million and to secure financial commitments necessary to 

fund distributions under the Plan and the Reorganized Debtors’ go-forward business needs.  

16. In addition, the Plan embodies a value-maximizing resolution of certain Claims and 

potential Causes of Action.  As described above, through the Special Committee, the Debtors 
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thoroughly analyzed Potential Claims, and the Official Committee conducted its own independent 

examination of the same issues.4  Pursuit of the resolved Claims and Causes of Action would be 

highly uncertain to succeed and would introduce extensive delay, cost, and uncertainty in these 

Chapter 11 Cases.  The compromises set forth in the Plan are critical to bringing closure to these 

and other matters addressed in the Plan and to permitting the Debtors to emerge from chapter 11 

with a stronger balance sheet and a fresh start.  

Compliance with the Bankruptcy Code 

17. It is my understanding that the Bankruptcy Code sets forth certain requirements that 

any chapter 11 plan must comply with in order to be confirmed.  The following is a recitation of 

certain features and characteristics of the Plan, organized by the section of the Bankruptcy Code 

to which I understand they are relevant.   

I. Section 1129(a)(1)—Compliance with All Applicable Provisions of the 
Bankruptcy Code. 

18. I understand that section 1129(a)(1) of the Bankruptcy Code requires a chapter 11 

plan to comply with all applicable provisions of the Bankruptcy Code.   

A. Sections 1122 and 1123(a)(1). 

19. I understand that sections 1122 and 1123(a)(1) of the Bankruptcy Code govern the 

manner in which a debtor may classify claims and interests.  Article III.A of the Plan provides for 

the following classification scheme for Claims and Interests: 

                                                 
4  See ¶ 5–14. 
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Class Claim or Interest Status Voting Rights 

1 Other Priority Claims Unimpaired Presumed to Accept 

2 Other Secured Claims Unimpaired Presumed to Accept 

5 Intercompany Claims Unimpaired/Impaired Presumed to Accept / 
Deemed to Reject 

6 Equity Interests in HoldCo Impaired Deemed to Reject 

7 Intercompany Interests Unimpaired Presumed to Accept 

8 Section 510(b) Claims Impaired Deemed to Reject 

20. Generally, the Plan’s classification scheme follows the Debtors’ capital structure.  

For example, debt and equity are separately classified, secured debt is separately classified from 

unsecured debt, and fund-debt claims are separately classified from general unsecured claims.  It 

is my understanding that other aspects of the classification scheme reasonably recognize the 

different legal or factual nature of Claims or Interests.  Further, each Claim or Interest in each 

particular Class is substantially similar to every other Claim or Interest in that Class.  I understand 

that no party has objected to Confirmation on the basis that the Plan fails to satisfy sections 1122 

or 1123(a)(1) of the Bankruptcy Code.  

B. Sections 1123(a)(2) and 1123(a)(3). 

21. I understand that sections 1123(a)(2) and (3) of the Bankruptcy Code require that a 

chapter 11 plan specify the classes of claims or interests that are unimpaired by a plan and the 

treatment of each class of claims or interests that is impaired.  Article III.A of the Plan delineates 

the Classes of Claims and Interests that are Unimpaired under the Plan and Article III.B sets forth 

the treatment of each Class of Claims and Interests that is Impaired. 

C. Section 1123(a)(4). 

22. I understand that section 1123(a)(4) of the Bankruptcy Code requires that a 

chapter 11 plan provide the same treatment to each claim or interest of a particular class.  
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Article III.B of the Plan sets forth the treatment of each Class of Claims and Interests, and provides 

the same treatment to each Claim or Interest in each particular Class. 

D. Section 1123(a)(5). 

23. I understand that section 1123(a)(5) of the Bankruptcy Code requires that a 

chapter 11 plan provide adequate means for a plan’s implementation.  Article IV and various other 

provisions of the Plan provide for: 

• the sources of consideration for Plan distributions, including Cash on hand, 
proceeds of the Exit Facilities, the GUC Rights, and issuance of the 
New Equity; 

• the good-faith compromise and general settlement of Claims; 

• the cancellation of notes, instruments, certificates, and other documents; 

• the authorization for the Debtors or the Reorganized Debtors, as applicable, 
to take corporate actions necessary to effectuate the Plan, including filing 
certificates of incorporation and bylaws of the Reorganized Debtors; 

• the authorization for the Debtors or the Reorganized Debtors, as applicable, 
to undertake certain Restructuring Transactions, including those 
contemplated by or necessary to effectuate the Plan; 

• the exemption from mortgage recording taxes and other taxes of any 
transfers of property pursuant to the Plan under section 1146(a);  

• the appointment and selection of officers and directors of 
Reorganized HoldCo and the other Reorganized Debtors;  

• the preservation of certain Causes of Action; and 

• the implementation of the Key Go-Forward Creditor Program. 

24. In addition, Article IV.L of the Plan, to the maximum extent permitted by the 

Bankruptcy Code or section 4(a)(2) of the Securities Act (or any other available exemption from 

registration under the Securities Act), as applicable, and subject to the terms of the 

Confirmation Order, provides for the New Equity to be exempt from, among other things, the 

registration and prospectus delivery requirements of section 5 of the Securities Act. 
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E. Section 1123(a)(6). 

25. I understand that section 1123(a)(6) of the Bankruptcy Code sets forth certain 

requirements in connection with the issuance of equity securities and voting powers thereunder.  

Article IV.M of the Plan provides that the New Organizational Documents will prohibit the 

issuance of non-voting securities, and the New Organizational Documents filed with the Plan 

Supplement include such prohibition,5 and, therefore, “will comply with section 1123(a)(6) of the 

Bankruptcy Code.” 

F. Section 1123(a)(7). 

26. I understand that section 1123(a)(7) of the Bankruptcy Code requires that a 

chapter 11 plan contain only provisions related to selecting directors and officers that are 

consistent with the interests of creditors and equity security holders and with public policy.  

Article IV.O of the Plan sets forth procedures for selecting directors and officers of the 

Reorganized Debtors that are consistent with the interests of creditors and equity security holders 

and with public policy.   

II. Section 1129(a)—Other Requirements. 

A. Section 1129(a)(3). 

27. I understand that section 1129(a)(3) of the Bankruptcy Code requires that a 

chapter 11 plan be proposed in good faith and not by any means forbidden by law.  In developing 

the Plan, the Debtors engaged in extensive, arm’s-length negotiations with the Official Committee, 

the Consenting Lenders, certain majority equity holders, and other significant stakeholders to build 

consensus among the parties.  The Plan reflects the results of these significant negotiations and is 

supported by, among others, the Official Committee, the Consenting Lenders, the DIP Lenders, 

                                                 
5  Confirmation Order ¶ 24. 
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and certain majority equity holders who collectively represent the vast majority of the Debtors’ 

stakeholders. 

B. Section 1129(a)(4). 

28. I understand that section 1129(a)(4) of the Bankruptcy Code requires that any 

payment to be made by a debtor for services or expenses in connection with the chapter 11 case or 

plan are subject to approval by the Court.  It is my understanding that all payments made or to be 

made by the Debtors for services or for costs or expenses in connection with these Chapter 11 

Cases prior to the Effective Date, including all Professional Fee Claims, have been approved by, 

or are subject to approval of, the Court.  Furthermore, Article II.A.2 of the Plan provides that all 

final requests for payment of Professional Fee Claims shall be filed and served no later than 

45 days after the Effective Date for determination by the Court, after notice and a hearing, in 

accordance with the procedures established by the Bankruptcy Code and prior Court orders.  

Additionally, the fees and expenses payable under the DIP Orders are subject to pre-existing 

review procedures. All of the fees and expenses payable under the DIP Orders must be reasonable 

and documented and, to the extent they are not, the Debtors will file an objection to such fees and 

expenses with the Bankruptcy Court.6 

C. Section 1129(a)(5). 

29. I understand that section 1129(a)(5) of the Bankruptcy Code requires (a) that a plan 

proponent disclose the identity and affiliation of any individual proposed to serve as a director or 

officer of the debtor, or a successor thereto, under a chapter 11 plan, (b) that the appointment or 

continuance of such officers and directors be consistent with the interests of creditors and 

equity security holders and with public policy, and (c) that a plan proponent disclose the identities 

                                                 
6  DIP Orders ¶¶ 16, 17, 36. 

Case 17-12906-CSS    Doc 567    Filed 03/29/18    Page 13 of 33



 

 11  
KE 52566904 

or affiliations of insiders to be employed or retained by the reorganized debtors as directors and 

officers and the nature of any compensation for such insider.  I understand that the Debtors will 

disclose the identity and affiliations, to the extent known, of all individuals or entities proposed to 

serve on or after the Effective Date as directors of the Reorganized Debtors, and the identities or 

affiliations of insiders, if any, to the extent known, to be employed or retained by the Reorganized 

Debtors and the nature of compensation to be provided to such insiders in the Plan Supplement 

filed prior the Confirmation Hearing (and therefore prior to the Effective Date).  As of the date 

hereof, the Debtors have already disclosed the identities and affiliations of the Reorganized 

Debtors’ Chief Financial Officer, Senior Vice President for Real Estate and Legal, and Senior Vice 

President for Human Resources.7 

D. Section 1129(a)(6). 

30. I understand that section 1129(a)(6) of the Bankruptcy Code permits confirmation 

only if any regulatory commission that will have jurisdiction over the debtor after confirmation 

has approved any rate change provided for in the plan.  The Plan does not provide for any rate 

changes. 

E. Section 1129(a)(7). 

31. I understand that section 1129(a)(7) of the Bankruptcy Code requires that any 

chapter 11 plan must satisfy the “best interests of creditors” test, which provides that holders of 

claims or interests in impaired, non-accepting classes must receive under a plan of reorganization 

at least as much as they would in a liquidation. 

32. I believe that the Plan provides recoveries to Holders of Claims and Interests that 

are at least as much as (and, indeed, in many instances, exceed) the potential recoveries provided 

                                                 
7  Docket No. 530, Exhibit E. 
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to Holders of Claims and Interests in a liquidation under chapter 7 of the Bankruptcy Code and no 

party asserts otherwise.  As set forth in the Declaration of Michael Feder in Support of 

Confirmation of the Fourth Amended Joint Chapter 11 Plan of Reorganization of Charming 

Charlie Holdings Inc. and Its Debtor Affiliates Pursuant to Chapter 11 of the Bankruptcy Code 

(the “Feder Declaration”), filed contemporaneously herewith, AlixPartners, together with 

members of the Debtors’ management, prepared the Liquidation Analysis, attached as Exhibit F 

to the Disclosure Statement (the “Liquidation Analysis”), which compares creditor recoveries 

under the Plan with recoveries creditors could expect in a hypothetical chapter 7 liquidation of the 

Debtors’ Estates.   

33. As set forth in the Liquidation Analysis, Holders of Prepetition Term Loan Claims 

and General Unsecured Claims would receive no recovery at all even in the best-case 

“high” recovery scenario in a hypothetical chapter 7 liquidation.  In comparison, the Plan provides 

for: (a) all Holders of Allowed Administrative Claims, Other Priority Claims, Other Secured 

Claims to be paid in full; (b) Holders of DIP ABL Facility Claims to be paid in full; (b) Holders 

of DIP Term Loan Facility Claims to receive their pro rata share of (i) on account of such 

individual Holder’s aggregate principal amount of DIP Term Loan New Money Claim, the 

Exit Tranche A Term Loans, (ii) on account of such individual Holder’s aggregate principal 

amount of DIP Term Loan Roll-Up Claim, (x) the Exit Tranche B Term Loans and (y) 75 percent 

of the New Equity (subject to dilution only by the New Equity issued in connection with the 

Management Incentive Plan), and (iii) on account of such individual Holder’s DIP Term Loan 

Interest Claim, (x) Cash equal to the amount of such Holders’ DIP Term Loan Interest Claim or 

(y) with the consent of the DIP Term Loan Agent and a majority of DIP Term Loan Lenders, Exit 

Tranche A Term Loans and/or Exit Tranche B Term Loans; (c) Holders of Prepetition Term Loan 
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Claims to receive a recovery of approximately 3.62 percent;8 and (e) Holders of General 

Unsecured Claims to receive the GUC Rights.9 

34. Accordingly, the Liquidation Analysis concludes, and I believe, that each of the 

Debtors’ creditors will receive distributions under the Plan that are at least equal to (if not greater 

than) the distribution that each such creditor would receive if the Debtors’ Chapter 11 Cases were 

converted to chapter 7 on such date and the Debtors were subsequently liquidated.10 

F. Section 1129(a)(9). 

35. I understand that section 1129(a)(9) of the Bankruptcy Code requires that certain 

priority claims be paid in full on the effective date of a chapter 11 plan and that the holders of 

certain other priority claims receive specified deferred cash payments. 

36. Article II of the Plan provides that each Holder of an Allowed General 

Administrative Claim, other than a Professional Fee Claim, DIP Facilities Claim, or Claims for 

fees and expenses pursuant to section 1930 of chapter 123 of title 28 of the United States Code, 

shall be paid in full in Cash on the unpaid portion of its Allowed General Administrative Claim 

either: (a) on the Effective Date or as soon as reasonably practicable after the Effective Date; (b) if 

a General Administrative Claim is Allowed after the Effective Date, on the date such 

General Administrative Claim is Allowed or as soon as reasonably practicable thereafter or, if not 

then due, when such Allowed General Administrative Claim is due or as soon as reasonably 

                                                 
8 Imputed recovery (prior to dilution by the New Equity issued in connection with the Management Incentive Plan) 

based on valuation set forth in the Valuation Analysis attached to the Disclosure Statement as Exhibit E. 

9 The GUC Rights are not expected to provide a recovery as of the Effective Date, but may in the future attain value 
if the Reorganized Debtors experience sufficient improvement in their equity value in the next five-to-seven years, 
as set forth in Exhibit H attached to the Disclosure Statement.  As noted in section X.B.1 of the 
Disclosure Statement, the Debtors cannot predict what future value the GUC Rights may or may not have. 

10  The Liquidation Analysis assumed July 31, 2018, as the hypothetical chapter 7 conversion date. 
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practicable thereafter; (c) at such time and upon such terms as may be agreed upon by such Holder 

and the Debtors or the Reorganized Debtors, as the case may be; or (d) at such time and upon such 

terms as set forth in an order of the Bankruptcy Court; provided that Allowed General 

Administrative Claims that arise in the ordinary course of the Debtors’ business during these 

Chapter 11 Cases shall be paid in full in Cash in the ordinary course of business in accordance 

with the terms and conditions of any controlling agreements, course of dealing, course of business, 

or industry practice. 

37. Article II.B of the Plan provides that (a) Holders of DIP ABL Facility Claims shall 

be paid in full and (b) Holders of DIP Term Loan Facility Claims shall receive their pro rata share 

of (i) on account of such individual Holder’s aggregate principal amount of DIP Term Loan New 

Money Claim, the Exit Tranche A Term Loans, (ii) on account of such individual Holder’s 

aggregate principal amount of DIP Term Loan Roll-Up Claim, (x) the Exit Tranche B Term Loans 

and (y) 75 percent of the New Equity (subject to dilution only by the New Equity issued in 

connection with the Management Incentive Plan), and (iii) on account of such individual Holder’s 

DIP Term Loan Interest Claim, (x) Cash equal to the amount of such Holders’ DIP Term Loan 

Interest Claim or (y) with the consent of the DIP Term Loan Agent and a majority of DIP Term 

Loan Lenders, Exit Tranche A Term Loans and/or Exit Tranche B Term Loans. 

38. Article II.A of the Plan provides that Allowed Professional Fee Claims will be paid 

in full.  Additionally, Article II.C of the Plan provides that Allowed Priority Tax Claims will be 

paid in accordance with the terms set forth in section 1129(a)(9)(C) of the Bankruptcy Code. 

G. Section 1129(a)(10). 

39. I understand that section 1129(a)(10) of the Bankruptcy Code requires that, if a 

class of claims is impaired under a plan, at least one impaired class of claims must accept the plan, 

excluding acceptance by any insider.  I understand that, exclusive of any acceptances by insiders, 
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the Plan has been accepted by a Voting Class at each Debtor, as detailed in the Declaration of 

Catherine Nownes-Whitaker Regarding the Solicitation of Votes and Tabulation of Ballots Cast 

on the Second Amended Joint Chapter 11 Plan of Reorganization of Charming Charlie Holdings 

Inc. and Its Debtor Affiliates Pursuant to Chapter 11 of the Bankruptcy Code (the 

“Voting Report”), filed contemporaneously herewith. 

H. Section 1129(a)(11). 

40. I understand that section 1129(a)(11) of the Bankruptcy Code requires a court to 

determine that a chapter 11 plan is feasible and that confirmation of such plan is not likely to be 

followed by the liquidation or further financial reorganization of the Debtors.  As set forth in the 

Financial Projections attached as Exhibit D to the Disclosure Statement and described in greater 

detail in the “Feasibility” section of this Declaration,11 I believe the Plan satisfies the 

Bankruptcy Code’s feasibility requirement and no party asserts otherwise. 

I. Section 1129(a)(12). 

41. I understand that section 1129(a)(12) of the Bankruptcy Code requires the payment 

of all fees payable under 28 U.S.C. § 1930.  Article II.D of the Plan provides that on and after the 

Effective Date, the Reorganized Debtors shall pay any and all such fees when due and payable, 

and shall file with the Court quarterly reports in a form reasonably acceptable to the U.S. Trustee. 

J. Sections 1129(a)(13)–(16). 

42. I understand that section 1129(a)(13) of the Bankruptcy Code requires chapter 11 

plans to continue all retiree benefits (as defined in section 1114 of the Bankruptcy Code).  

The Debtors do not have, and will not have after consummation of the Plan, any obligations to pay 

such retiree benefits after consummation of the Plan and, as such, section 1129(a)(13) does not 

                                                 
11  See infra ¶¶ 61–64. 
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apply to the Plan.  I further understand that sections 1129(a)(14) and 1129(a)(15) of the 

Bankruptcy Code apply only to debtors that are individuals, and that section 1129(a)(16) of the 

Bankruptcy Code applies only to debtors that are nonprofit entities or trusts.  The Debtors are not 

individuals or nonprofit entities or trusts. 

III. Section 1129(b) of the Bankruptcy Code. 

43. I understand that in the event that less than all classes of claims or interests either 

accept a plan or are unimpaired, section 1129(b) of the Bankruptcy Code provides that a court may 

confirm a plan if it does not discriminate unfairly and provides fair and equitable treatment to each 

rejecting impaired class.  I understand that no party has objected on the basis that the Plan either 

“discriminates unfairly” or is not in fact “fair and equitable.” 

44. All of the Impaired Classes of Claims entitled to vote on the Plan have voted in 

favor of the Plan with minor exceptions.  Class 4 (General Unsecured Claims) solely for Debtors 

Charming Charlie Canada LLC and Charming Charlie USA, Inc. voted to reject the Plan, and 

Classes 6 and 8 are deemed to have rejected the Plan (collectively, the “Dissenting Classes”).  

I understand that pursuant to the Plan, all similarly situated Holders of Claims and Interests will 

receive substantially similar treatment and the Plan’s classification scheme rests on a legally 

acceptable rationale.  Class 6 consists of Holders of Equity Interests in HoldCo only.  The only 

Class of Claims junior to this Class that may receive any recovery under the Plan is Class 7 

(Intercompany Interests).  But to the extent this Class receives any recovery at all, it is simply to 

maintain the Debtors’ prepetition organizational structure for the administrative benefit of the 

Reorganized Debtors and has no economic substance. Significantly, the Debtors’ majority equity 

holders, who compose the majority of the Holders of Interests in Class 6 (Equity Interests in 

HoldCo), are parties to the Plan Support Agreement and support confirmation of the Plan 

notwithstanding the deemed rejection of the Plan by Class 6.  I understand that courts have 
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recognized that such technical preservations for the purpose of corporate formalities do not violate 

the absolute priority rule. 

45. Further, I understand that Class 8 is the most junior Class of the Dissenting Classes, 

and, therefore, the absolute priority rule does not apply with respect to its treatment under the Plan.     

IV. Section 1129(d) of the Bankruptcy Code. 

46. I understand that section 1129(d) of the Bankruptcy Code prohibits confirmation of 

a chapter 11 plan if it was designed and proposed to evade taxes or the requirements of section 5 

of the Securities Act.  I do not believe that the Plan was proposed for either proscribed purpose; 

rather, I believe that the Plan was proposed with the sincere intention to provide a framework for 

the Debtors’ restructuring. 

Propriety of the Plan Release Provisions 

47. I understand the Plan includes various provisions limiting the liability of certain 

significant parties in connection with, among other things, negotiating the Plan and related 

restructuring documents.  In particular, Article IX.B of the Plan provides for releases by the 

Debtors of certain estate causes of action and Article IX.C of the Plan provides for releases by 

certain Holders of Claims and Interests of certain causes of action held by such parties.  

Article IX.D of the Plan contains an exculpation provision.  I believe that these provisions are 

critical elements of the overall consideration negotiated by the Released Parties in connection with 

the Plan and the Debtors’ restructuring.  It is my further understanding that these provisions will 

benefit individuals and entities that were actively and integrally involved in these Chapter 11 Cases 

and who have made, and will continue to make, substantial contributions to these cases.  As set 

forth in Article I of the Plan, the parties being released include, among others, the Debtors, the 

Reorganized Debtors, the Prepetition ABL Agent and Lenders, the Prepetition Term Loan Agent 

and Lenders, the DIP Agents and Lenders, the agents and lenders under the Exit Facilities, the 
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Consenting Lenders, the Existing Equity Holders, the Official Committee, and certain parties 

related to each of the foregoing (such as current and former officers and directors, managers, 

members, and advisors).  In developing and drafting the release and exculpation provisions, the 

Debtors engaged in good faith, arm’s-length negotiations with the Released Parties and considered 

the appreciable value contributed by each of the Released Parties to the Debtors’ restructuring 

process and the broad-based support for the Plan’s approval from each of the major economic 

stakeholders in these Chapter 11 Cases. 

I. Substantial Benefit to the Estates.   

48. Each of the Released Parties has been a critical participant in the negotiation and 

development of the Plan, which contains a global settlement of a variety of significant disputes, 

including the Plan Reimbursement.  Further, certain of the Released Parties have also agreed to 

fund critical sources of post-emergence liquidity for the Debtors in the form of the Exit Facilities.  

Importantly, the Debtors and the Reorganized Debtors are required to indemnify certain of the 

Released Parties under, for example, their prepetition term loan and pre- and postpetition credit 

facilities.  Thus, any Cause of Action against one of the Debtors’ indemnitees would create an 

obligation on behalf of the Debtors and would effectively amount to litigation against the Debtors, 

depleting assets of the estates.  I have no doubt that the Plan, and the settlement it memorializes, 

will maximize value of the Debtors’ estates for all stakeholders.   

II. Substantial Contributions.   

49. The Debtors’ directors and officers have likewise contributed substantially to these 

Chapter 11 Cases.  While continuing to serve in their capacities postpetition, the Debtors’ directors 

and officers simultaneously took on the considerable burden of guiding the Debtors through the 

restructuring, working with the Debtors’ professionals to make and implement difficult financial 

and operational decisions as well as participating in the negotiation and formation of the Plan 
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Support Agreement, the Plan, and other critical steps in these Chapter 11 Cases.  Compellingly, in 

addition to significant concessions under the Plan, certain of the Released Parties have agreed to 

fund the $115 million DIP Facilities (including $20 million in new money) and the Exit Facilities 

providing over $85 million in financing (approximately $35 million of which comes in the form 

of the Exit ABL Facility).  Even the Released Parties that have not agreed to participate in the DIP 

Facilities or the Exit Facilities have made significant concessions under the Plan and facilitated a 

largely consensual confirmation—allowing for the preservation of substantial assets in the process 

that will help to ensure a smooth emergence from chapter 11.  Without the cooperation and 

affirmative efforts of the Released Parties and Exculpated Parties, I do not believe that the Debtors 

would have been able to proceed as swiftly and efficiently toward confirmation of the Plan. 

III. Integral to the Restructuring and Objectives of the Plan.   

50. Additionally, I believe that the release is necessary to the restructuring.  As set forth 

above, the Released Parties have made a number of concessions and certain of the Released Parties 

have agreed to fund critical sources of post-emergence liquidity.  But the quid pro quo for the 

massive contributions, concessions, and support offered by the Released Parties is the Third-Party 

Release.  There is no dispute that the Released Parties supplied integral services, even prior to the 

Petition Date, which enabled the Debtors to propose the Plan and proceed to confirmation swiftly.  

Moreover, the Holders of the Prepetition Term Loan Claims (together with Holders of General 

Unsecured Claims) will receive all of the New Equity under the Plan, and the DIP Term Loan 

Lenders will continue to be the Debtors’ largest creditor constituencies under the Exit Term Loan 

Facility.  Thus, the Third-Party Release is part and parcel of the Debtors’ own fresh start—it 

ensures a corresponding fresh start for the Debtors’ most significant future stakeholders—and is 

is integral to the Plan and the Debtors’ post-emergence success. 
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51. I understand that many of the Released Parties and Exculpated Parties undertook 

the significant efforts described herein with the expectation that they would receive releases and 

exculpation under the Plan.  In short, the Released Parties have made significant contributions to 

the Debtors and their Estates at critical junctures to get the Debtors to this point, including: 

• The Consenting Lenders, the Existing Equity Holders, and the Prepetition Term 
Loan Agent and Lenders.  The Prepetition Term Loan Lenders (including the 
Consenting Lenders) have made substantial contributions to these Chapter 11 Cases 
by agreeing to provide the Exit Term Loan Facility, and consistently supporting the 
Debtors’ operational restructuring efforts.  The Existing Equity Holders actively 
participated in consensual restructuring discussions (including the Plan Support 
Agreement), complied with document production requests by the Special 
Committee, attended telephonic conferences regarding the Special Committee’s 
investigation, and, with respect to Mr. Chanaratsopon, agreed to the Plan 
Reimbursement, which will help the Debtors post-emergence by maintaining 
support from key partners. 

• The DIP Agents and DIP Lenders.  The DIP Agents and DIP Lenders have added 
substantial value to the Debtors and their estates by providing the DIP Facilities, 
which have funded these Chapter 11 Cases, and by agreeing to accept (a) payment 
in Cash, (b) replacement debt, or (c) New Equity on account of their DIP Facilities 
Claims, as applicable, under the Plan.  Significantly, the DIP Term Loan Lenders 
also agreed to subordinate payment of the DIP Term Loan Obligations and 
Prepetition Term Loan Obligations to the payment of Stub Rent (as defined in the 
DIP Reply).12  

• The Debtors’ Professionals, Directors, Officers, and Employees.  The Debtors’ 
directors, officers, and employees have provided substantial additional value to the 
Debtors because they, in addition to their ordinary duties, took on additional 
responsibilities related to the Debtors’ restructuring efforts.  And, despite the fact 
that they would lose substantial personal investments in HoldCo, the Debtors’ 
directors and officers facilitated transactions that maximize value through the Plan.  
The Debtors’ professionals have likewise provided value by guiding the Debtors 
through these Chapter 11 Cases in an efficient and expeditious manner that 
maximizes value for the benefit of all stakeholders. 

52. Although Holders of Interests under the Plan receive no monetary recovery under 

the Plan, they nevertheless benefit from the global settlement embodied therein.  As described 

                                                 
12  See Final DIP Order ¶ 45. 
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supra, the global settlement will avoid the costs and distractions associated with potential 

litigation.13  Moreover, the settlement and release of such claims benefits certain Holders of 

Interests in that they are not subject to a negative recovery in the form of a claw-back of certain 

prepetition payments.   

53. In addition, many Released Parties and Exculpated Parties benefit from ongoing 

indemnification obligations on the part of the Debtors in connection with financing arrangements 

and the Debtors’ corporate organizational documents.  Consistent with responsible business 

practice, the Debtors maintain insurance policies for their current directors, officers, and 

employees in addition to various indemnification agreements between such parties, such that a 

judgment against a director, officer, employee, or professional must, in certain circumstances, be 

reimbursed by the Debtors.  Indeed, the Debtors have ongoing indemnification obligations with 

respect to, among others, the DIP Agent, the DIP Lenders, each of their respective advisors, the 

Prepetition ABL Agent, and the Prepetition Term Loan Agent.14  Therefore, a claim against any 

of these entities is effectively a claim against the Debtors.  Their releases are therefore integral to 

the Debtor’s fresh start, the Plan, and the Debtors’ post-emergence success. 

IV. Overwhelming Support of Creditors.   

54. I understand that the Plan, including the Third-Party Release, is overwhelmingly 

supported by the Debtors’ creditors, with all voting classes under the Plan voting overwhelmingly 

to accept the Plan.15  Further, approximately 88 percent of the Holders of the Debtors’ 

approximately $132 million in prepetition term loan claims and their majority equity holders 

                                                 
13  See ¶ 55. 

14  See DIP ABL Agreement § 9.04(b); DIP Term Loan Agreement § 12.1; Final DIP Order ¶ 37; Prepetition ABL 
Agreement § 9.04(b); Prepetition Term Loan Agreement § 12.1. 

15  See Voting Report, Exhibit A. 
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signed the Plan Support Agreement and thus agreed to support the Plan’s release and Exculpation 

provisions from the start.  Additionally, the Official Committee, as a fiduciary of all Holders of 

General Unsecured Claims, actively negotiated the Plan Reimbursement settlement embodied in 

the Plan, and supports the Plan, including its release, Exculpation, and Injunction provisions. 

V. Recovery for Creditors.   

55. I also understand that the Plan provides for a recovery to all of the Debtors’ Holders 

of Claims and Interests affected by the releases, including the Holders of General Unsecured 

Claims.  Absent the global Plan Reimbursement settlement embodied in the Plan, the Debtors may 

have been forced to engage in protracted litigation regarding the disputes that have been settled in 

the Plan, including the Plan Reimbursement, which would have significantly impaired the Estates’ 

resources and led to diminished recoveries for all Holders of Claims.  Conversely, the Plan 

provides recoveries to unsecured creditors in the form of GUC Rights and the Debtors’ status as 

an ongoing business partner on a reorganized basis—in this respect, the Voting Report for Class 4 

speaks for itself. And, as noted above, these affirmative releases are supported by these 

constituencies on an overwhelming basis.  Further, although Holders of Interests do not receive a 

recovery under the Plan, I understand that the settlement embodied in the Plan avoids litigation to 

recover transfers made to such parties, including, potentially, the Owners.16  Further, the Plan 

preserves the Debtors’ ability to continue as a going concern, thus maximizing long-term “upside” 

for all claimants receiving New Equity under the Plan, including the Holders of General Unsecured 

Claims.  Notably, the Official Committee actively negotiated a settlement, the terms of which were 

incorporated into the Plan, and supports confirmation of the Plan. 

                                                 
16  See ¶ 55. 
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VI. Best Interests of the Debtors, Their Estates, and Parties in Interest.   

56. In sum, I believe that the releases contained in the Plan operate to maximize the 

value of the Debtors’ estates—to the benefit of all stakeholders—by maximizing the effect of the 

Debtors’ fresh start on emergence from chapter 11.  Accordingly, I believe that the Court should 

approve the Plan’s release provisions and no party has objected. 

Propriety of the Exculpation Provisions 

57. The Exculpation provision represents an integral piece of the overall settlement 

embodied in the Plan and is the product of good faith, arm’s-length negotiations, and significant 

sacrifice by non-Debtor Exculpated Parties.  The Exculpation provision was important to the 

development of a feasible, confirmable Plan, and the Exculpated Parties participated in these 

Chapter 11 Cases in reliance upon the protections afforded to those constituents by the 

Exculpation.  The Exculpation provision is narrowly tailored to (a) exclude acts of actual fraud, 

gross negligence, or willful misconduct and (b) relates only to acts or omissions in connection 

with, or arising out of the Debtors’ restructuring.  I believe the Exculpation provision ultimately 

inures to the benefit of only those parties traditionally considered estate fiduciaries or those that 

have made similar contributions to the Debtors’ restructuring and no party has objected. 

I. The Exculpation Provision Is Narrowly Tailored.   

58. The Exculpation provision only relates to Causes of Action arising out of these 

Chapter 11 Cases, the formulation, preparation, dissemination, negotiation, and filing of the Plan 

Support Agreement (including related prepetition transactions), the Disclosure Statement, the 

Plan, the Plan Supplement, and any Restructuring Transaction, including the Key Go-Forward 

Creditor Program and Plan Reimbursement.  Importantly, the Exculpation provision does not 

extend to acts or omissions constituting actual fraud, gross negligence, or willful misconduct.  

Additionally, the fact that certain of the exculpated actions may have predated the Petition Date is 
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of little consequence when viewing the Debtors’ restructuring efforts as a whole—especially in 

light of the fact that these Chapter 11 Cases were a prearranged restructuring and much of the 

difficult work that makes confirmation of the Plan possible predated the Petition Date.  I believe 

that these Chapter 11 Cases could not have progressed as quickly and as productively as they have 

without the significant contributions of the Exculpated Parties, including contributions that 

occurred before the Petition Date. 

II. The Exculpated Parties Performed Necessary and Valuable Duties.  

59.  I believe that each of the Exculpated Parties was instrumental to the success of the 

Debtors’ efforts to reach an almost entirely consensual Plan.  I do not believe that the successful 

administration of these Chapter 11 Cases would have been possible but for the Section 1125(e) 

Parties support and affirmative efforts over the course of the Debtors’ restructuring.  Specifically, 

the prepetition lenders, including the Consenting Lenders, made significant concessions both in 

the lead-up to the Petition Date and in subsequent negotiations and settlements and are responsible 

for funding the critical sources of post-emergence liquidity that will form the cornerstone of the 

Debtors’ go-forward business plan.  I believe that the Exculpation provision, together with the 

Plan’s release provisions, was a material inducement to convince these parties and the Existing 

Equity Holders to help facilitate the Debtors’ restructuring both prior to and after the Petition Date.  

For example, the Consenting Lenders gave up the right to trade their Claims after the Petition Date, 

instead opting to maintain an active role in the Chapter 11 Cases by negotiating additional facets 

of the Debtors’ restructuring, including participating in the discussions that ultimately led to 

settlements with the Official Committee.  Similarly, the Existing Equity Holders actively 

participated in consensual restructuring discussions, complied with document production requests 

by the Special Committee, attended telephonic conferences regarding the Special Committee’s 

investigation, and, with respect to Mr. Chanaratsopon, agreed to the Plan Reimbursement, which 
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will help the Debtors post-emergence by maintaining support from key partners.  I do not believe 

that the Debtors would have been able to successfully emerge from chapter 11 with fully 

committed exit financing in place without these parties’ efforts. 

60. Accordingly, I believe that the Court should approve the Plan’s exculpation 

provisions. 

Feasibility 

61. It is my understanding that section 1129(a)(11) of the Bankruptcy Code requires 

that the Court determine that confirmation is not likely to be followed by the liquidation or further 

financial reorganization of the Debtors.  I believe that the Debtors have satisfied this requirement 

and no party has objected.  

62. The Debtors’ management team, with assistance from the Debtors’ 

restructuring advisor, AlixPartners, prepared financial projections (the “Financial Projections”) 

through the fiscal year 2021 (the “Projection Period”), which are attached as Exhibit D to the 

Disclosure Statement.  The Financial Projections were developed in connection with the 

development of the Plan and for, among other reasons, assessing the Plan’s feasibility.  I am 

familiar with the methods used, and the conclusions reached, in the preparation of the 

Financial Projections.  The Financial Projections are premised on numerous assumptions, 

including, but not limited to, general business, economic, and regulatory conditions, reorganization 

assumptions, operating and financial assumptions, and prevailing market and industry conditions.  

The Financial Projections incorporate the Debtors’ planned sales and cost initiatives, as well as 

operational restructuring activities (including store closings and lease renegotiations).  I have 

reviewed the material assumptions included in the Financial Projections, and I believe that the 

assumptions embodied therein were prepared in good faith and are reasonable and appropriate to 

provide the foundation for the Financial Projections and the Plan. 

Case 17-12906-CSS    Doc 567    Filed 03/29/18    Page 28 of 33



 

 26  
KE 52566904 

63. Based on the Financial Projections, and subject to the assumptions underlying such 

projections, and as discussed in the Feder Declaration, I believe that the Reorganized Debtors will 

have sufficient remaining liquidity after honoring their obligations under the Plan to conduct their 

business operations.  Specifically, the Plan eliminates approximately $69 million in funded-debt 

obligations (nearly halving the Debtors’ total prepetition funded debt), provides the Debtors with 

the liquidity necessary to fund distributions to their creditors pursuant to the Plan, and provides 

the Debtors with sufficient working capital to fund their ongoing operations, as further set forth in 

the Plan and incorporated by reference into the Financial Projections.  I also believe that the Exit 

Facilities, coupled with the Debtors’ cash from operations, should be reasonably sufficient to meet 

the Debtors’ working capital needs and obligations under the Plan going forward. 

64. I believe that with a significantly de-leveraged balance sheet—and the availability 

of significant new sources of liquidity in the Exit Facilities—the Debtors will be able to implement 

their long-term business plan.  Accordingly, I believe the Financial Projections demonstrate a 

reasonable assurance that the Debtors will have and maintain sufficient liquidity and capital 

resources to pay amounts due under the Plan and to fund their ongoing operations during the 

Projection Period. 

Exit Facilities 

65. After significant arm’s-length and good faith negotiations (described below), the 

Debtors reached agreements with several parties to provide exit financing to the 

Reorganized Debtors, including the Exit ABL Facility and the Exit Term Loan Facility 

(collectively, the “Exit Facilities”), which have been contemplated in each iteration of the Plan 

and the material terms of which were included as Exhibits G–H to the Supplement to the 

Third Amended Joint Chapter 11 Plan of Reorganization of Charming Charlie Holdings Inc. and 

Its Debtor Affiliates Pursuant to Chapter 11 of the Bankruptcy Code [Docket No. 530].  
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66. The Exit Facilities consist of (a) a $35 million asset-based revolving loan facility 

provided by PNC Business Credit (“PNC”) secured by a first priority lien, inter alia, the collateral 

that currently secures the Prepetition ABL Claims and a second priority lien on, inter alia, the 

collateral that currently secures the Prepetition Term Loan Claims, and (b) an approximately 

$55 million senior secured term loan facility provided by the DIP Term Loan Lenders, which will 

consist of (i) $20 million in Exit Tranche A Term Loans (reflecting the “roll-up” of the DIP Term 

Loan New Money Claims) and (ii) $30 million in Exit Tranche B Term Loans secured by a first-

priority lien on the collateral that currently secures the Prepetition Term Loan Claims and a second-

priority lien on the collateral that currently secures the Prepetition ABL Claims.17  The 

Exit Tranche A Term Loans will be pari passu with the Exit Tranche B Term Loans. 

67. The Exit ABL Facility is the result of an extensive marketing process and 

arm’s-length, good faith negotiations.  In January 2018, the Debtors, with the assistance of their 

financial advisor, Guggenheim Securities, LLC (“Guggenheim Securities”), solicited proposals to 

provide exit revolving credit to the Reorganized Debtors.  The Debtors, contacted 

ten (10) financial institutions, including Bank of America, N.A., in its capacity as one of the 

Debtors’ Prepetition ABL Lenders.  Each of these parties signed non-disclosure agreements 

(“NDAs”) to conduct in-depth financial due diligence on the Debtors.  These parties received 

access to a virtual data room and certain solicitation materials.   

68. Following an initial diligence period, the Debtors received non-binding financing 

proposals from three (3) parties to provide the Exit ABL Facility.  Furthermore, at least two other 

                                                 
17  The Debtors have also secured additional minimum capital commitments from the Consenting Lenders that will 

be used to support the Reorganized Debtors’ operating needs and improve post-emergence liquidity.  Additional 
terms regarding such Incremental Liquidity are subject to ongoing negotiation between the Debtors and the 
Consenting Lenders. 
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specialty financing parties expressed interest in the financing, but declined to submit proposals 

upon expectation that their proposals would not be competitive due to a higher cost of capital than 

alternative offers. 

69. The Debtors, with the assistance of Guggenheim Securities and in consultation with 

the Consenting Lenders and the Official Committee, selected two (2) parties to move forward in 

the process.  During this second round, I, along with other members of the Debtors’ management 

team, held multiple teleconferences with each potential financing party and provided other 

information to support their financial due diligence.  The Debtors and the financing parties traded 

and negotiated commitment papers and financial proposals over an approximately four-week 

period.  Ultimately, after significant negotiations, the Debtors selected the Exit ABL Financing 

contemplated by the Plan, including the Plan Supplement, as summarized above.   

70. Similarly, the Exit Term Loan Facility is the product of arm’s-length and good faith 

negotiations.  At the same time the Debtors were negotiating the Plan Support Agreement with the 

Consenting Lenders and certain majority equity holders, I, along with other members of the 

Debtors’ management team, worked with Guggenheim Securities to explore alternative 

restructuring options.18  No viable alternatives were identified and the Debtors ultimately 

determined that the Exit Term Loan Facility provided for in the Plan Support Agreement was the 

best available option. 

71. Based on my experience, current market conditions, the Debtors’ circumstances, 

and my participation in the negotiations around the Exit Facilities, I believe that the Exit Facilities 

                                                 
18  The financing marketing process is described in further detail in paragraphs 21–25 of the Declaration of Stuart 

Erickson in Support of the Debtors’ Motion Seeking Entry of Interim and Final Orders (I) Authorizing the Debtors 
to Obtain Postpetition Financing, (II) Authorizing the Debtors to Use Cash Collateral, (III) Granting Liens and 
Providing Superpriority Administrative Expense Status, (IV) Granting Adequate Protection to the Prepetition 
Lenders, (V) Modifying the Automatic Stay, (VI) Scheduling a Final Hearing, and (VII) Granting Related Relief 
[Docket No. 22]. 
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represent the best currently available option available to address management’s projected liquidity 

needs facing the Reorganized Debtors upon emergence from chapter 11, and that the Exit Facilities 

are the product of arm’s-length and good faith negotiations and no party asserts otherwise. 

 

[Remainder of page intentionally left blank] 
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true 

and correct to the best of my knowledge, information, and belief. 

 
Dated:  March 29, 2018 
Wilmington, Delaware 

Respectfully submitted, 

 /s/ Robert Adamek 
 Robert Adamek 
 Senior Vice President and Chief Financial Officer 

Charming Charlie Holdings Inc. 
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	9. I understand that over the course of their parallel investigations, the Official Committee and the Special Committee ultimately focused on potential preferential transfer claims against Mr. Chanaratsopon relating to certain deferred compensation di...
	10. I understand that, following good-faith, arm’s-length negotiations, the Debtors (at the direction of the Special Committee), the Official Committee, and Mr. Chanaratsopon have agreed to settle all Potential Claims in return for a $1 million paymen...
	11. Subject to entry of the Confirmation Order, the proceeds of the Plan Reimbursement will be used by the Debtors to fund the Key Go-Forward Creditor Program.  The Debtors will enter into agreements with certain go-forward landlords and vendors, each...
	12. Throughout the course of these negotiations, I was either directly involved on behalf of the Debtors or regularly briefed by the Special Committee and/or counsel on discussions regarding the investigation, Potential Claims, and a potential settlem...
	13. It is my understanding that the Plan now has the support of all of the major Debtors’ constituencies, including the Official Committee, the Consenting Lenders, and the Owners.  The settlement negotiations made it clear to me that an important fact...
	14. Based on my involvement with the investigation and my participation in the negotiation of the Plan Reimbursement, and after considering the various reasons discussed above in consultation with my Advisors, I believe that the Plan Reimbursement, wh...

	The Plan
	15. The Plan is the product of extensive, good-faith, arm’s-length negotiations between the Debtors and all major stakeholder constituencies.  The Plan allows the Debtors to delever their balance sheet by approximately $69 million and to secure financ...
	16. In addition, the Plan embodies a value-maximizing resolution of certain Claims and potential Causes of Action.  As described above, through the Special Committee, the Debtors thoroughly analyzed Potential Claims, and the Official Committee conduct...

	Compliance with the Bankruptcy Code
	17. It is my understanding that the Bankruptcy Code sets forth certain requirements that any chapter 11 plan must comply with in order to be confirmed.  The following is a recitation of certain features and characteristics of the Plan, organized by th...

	I. Section 1129(a)(1)—Compliance with All Applicable Provisions of the Bankruptcy Code.
	18. I understand that section 1129(a)(1) of the Bankruptcy Code requires a chapter 11 plan to comply with all applicable provisions of the Bankruptcy Code.
	A. Sections 1122 and 1123(a)(1).
	19. I understand that sections 1122 and 1123(a)(1) of the Bankruptcy Code govern the manner in which a debtor may classify claims and interests.  Article III.A of the Plan provides for the following classification scheme for Claims and Interests:
	20. Generally, the Plan’s classification scheme follows the Debtors’ capital structure.  For example, debt and equity are separately classified, secured debt is separately classified from unsecured debt, and fund-debt claims are separately classified ...

	B. Sections 1123(a)(2) and 1123(a)(3).
	21. I understand that sections 1123(a)(2) and (3) of the Bankruptcy Code require that a chapter 11 plan specify the classes of claims or interests that are unimpaired by a plan and the treatment of each class of claims or interests that is impaired.  ...

	C. Section 1123(a)(4).
	22. I understand that section 1123(a)(4) of the Bankruptcy Code requires that a chapter 11 plan provide the same treatment to each claim or interest of a particular class.  Article III.B of the Plan sets forth the treatment of each Class of Claims and...

	D. Section 1123(a)(5).
	23. I understand that section 1123(a)(5) of the Bankruptcy Code requires that a chapter 11 plan provide adequate means for a plan’s implementation.  Article IV and various other provisions of the Plan provide for:
	24. In addition, Article IV.L of the Plan, to the maximum extent permitted by the Bankruptcy Code or section 4(a)(2) of the Securities Act (or any other available exemption from registration under the Securities Act), as applicable, and subject to the...

	E. Section 1123(a)(6).
	25. I understand that section 1123(a)(6) of the Bankruptcy Code sets forth certain requirements in connection with the issuance of equity securities and voting powers thereunder.  Article IV.M of the Plan provides that the New Organizational Documents...

	F. Section 1123(a)(7).
	26. I understand that section 1123(a)(7) of the Bankruptcy Code requires that a chapter 11 plan contain only provisions related to selecting directors and officers that are consistent with the interests of creditors and equity security holders and wit...


	II. Section 1129(a)—Other Requirements.
	A. Section 1129(a)(3).
	27. I understand that section 1129(a)(3) of the Bankruptcy Code requires that a chapter 11 plan be proposed in good faith and not by any means forbidden by law.  In developing the Plan, the Debtors engaged in extensive, arm’s-length negotiations with ...

	B. Section 1129(a)(4).
	28. I understand that section 1129(a)(4) of the Bankruptcy Code requires that any payment to be made by a debtor for services or expenses in connection with the chapter 11 case or plan are subject to approval by the Court.  It is my understanding that...

	C. Section 1129(a)(5).
	29. I understand that section 1129(a)(5) of the Bankruptcy Code requires (a) that a plan proponent disclose the identity and affiliation of any individual proposed to serve as a director or officer of the debtor, or a successor thereto, under a chapte...

	D. Section 1129(a)(6).
	30. I understand that section 1129(a)(6) of the Bankruptcy Code permits confirmation only if any regulatory commission that will have jurisdiction over the debtor after confirmation has approved any rate change provided for in the plan.  The Plan does...

	E. Section 1129(a)(7).
	31. I understand that section 1129(a)(7) of the Bankruptcy Code requires that any chapter 11 plan must satisfy the “best interests of creditors” test, which provides that holders of claims or interests in impaired, non-accepting classes must receive u...
	32. I believe that the Plan provides recoveries to Holders of Claims and Interests that are at least as much as (and, indeed, in many instances, exceed) the potential recoveries provided to Holders of Claims and Interests in a liquidation under chapte...
	33. As set forth in the Liquidation Analysis, Holders of Prepetition Term Loan Claims and General Unsecured Claims would receive no recovery at all even in the best-case “high” recovery scenario in a hypothetical chapter 7 liquidation.  In comparison,...
	34. Accordingly, the Liquidation Analysis concludes, and I believe, that each of the Debtors’ creditors will receive distributions under the Plan that are at least equal to (if not greater than) the distribution that each such creditor would receive i...

	F. Section 1129(a)(9).
	35. I understand that section 1129(a)(9) of the Bankruptcy Code requires that certain priority claims be paid in full on the effective date of a chapter 11 plan and that the holders of certain other priority claims receive specified deferred cash paym...
	36. Article II of the Plan provides that each Holder of an Allowed General Administrative Claim, other than a Professional Fee Claim, DIP Facilities Claim, or Claims for fees and expenses pursuant to section 1930 of chapter 123 of title 28 of the Unit...
	37. Article II.B of the Plan provides that (a) Holders of DIP ABL Facility Claims shall be paid in full and (b) Holders of DIP Term Loan Facility Claims shall receive their pro rata share of (i) on account of such individual Holder’s aggregate princip...
	38. Article II.A of the Plan provides that Allowed Professional Fee Claims will be paid in full.  Additionally, Article II.C of the Plan provides that Allowed Priority Tax Claims will be paid in accordance with the terms set forth in section 1129(a)(9...

	G. Section 1129(a)(10).
	39. I understand that section 1129(a)(10) of the Bankruptcy Code requires that, if a class of claims is impaired under a plan, at least one impaired class of claims must accept the plan, excluding acceptance by any insider.  I understand that, exclusi...

	H. Section 1129(a)(11).
	40. I understand that section 1129(a)(11) of the Bankruptcy Code requires a court to determine that a chapter 11 plan is feasible and that confirmation of such plan is not likely to be followed by the liquidation or further financial reorganization of...

	I. Section 1129(a)(12).
	41. I understand that section 1129(a)(12) of the Bankruptcy Code requires the payment of all fees payable under 28 U.S.C. § 1930.  Article II.D of the Plan provides that on and after the Effective Date, the Reorganized Debtors shall pay any and all su...

	J. Sections 1129(a)(13)–(16).
	42. I understand that section 1129(a)(13) of the Bankruptcy Code requires chapter 11 plans to continue all retiree benefits (as defined in section 1114 of the Bankruptcy Code).  The Debtors do not have, and will not have after consummation of the Plan...


	III. Section 1129(b) of the Bankruptcy Code.
	43. I understand that in the event that less than all classes of claims or interests either accept a plan or are unimpaired, section 1129(b) of the Bankruptcy Code provides that a court may confirm a plan if it does not discriminate unfairly and provi...
	44. All of the Impaired Classes of Claims entitled to vote on the Plan have voted in favor of the Plan with minor exceptions.  Class 4 (General Unsecured Claims) solely for Debtors Charming Charlie Canada LLC and Charming Charlie USA, Inc. voted to re...
	45. Further, I understand that Class 8 is the most junior Class of the Dissenting Classes, and, therefore, the absolute priority rule does not apply with respect to its treatment under the Plan.

	IV. Section 1129(d) of the Bankruptcy Code.
	46. I understand that section 1129(d) of the Bankruptcy Code prohibits confirmation of a chapter 11 plan if it was designed and proposed to evade taxes or the requirements of section 5 of the Securities Act.  I do not believe that the Plan was propose...

	Propriety of the Plan Release Provisions
	47. I understand the Plan includes various provisions limiting the liability of certain significant parties in connection with, among other things, negotiating the Plan and related restructuring documents.  In particular, Article IX.B of the Plan prov...

	I. Substantial Benefit to the Estates.
	48. Each of the Released Parties has been a critical participant in the negotiation and development of the Plan, which contains a global settlement of a variety of significant disputes, including the Plan Reimbursement.  Further, certain of the Releas...

	II. Substantial Contributions.
	49. The Debtors’ directors and officers have likewise contributed substantially to these Chapter 11 Cases.  While continuing to serve in their capacities postpetition, the Debtors’ directors and officers simultaneously took on the considerable burden ...

	III. Integral to the Restructuring and Objectives of the Plan.
	50. Additionally, I believe that the release is necessary to the restructuring.  As set forth above, the Released Parties have made a number of concessions and certain of the Released Parties have agreed to fund critical sources of post-emergence liqu...
	51. I understand that many of the Released Parties and Exculpated Parties undertook the significant efforts described herein with the expectation that they would receive releases and exculpation under the Plan.  In short, the Released Parties have mad...
	52. Although Holders of Interests under the Plan receive no monetary recovery under the Plan, they nevertheless benefit from the global settlement embodied therein.  As described supra, the global settlement will avoid the costs and distractions assoc...
	53. In addition, many Released Parties and Exculpated Parties benefit from ongoing indemnification obligations on the part of the Debtors in connection with financing arrangements and the Debtors’ corporate organizational documents.  Consistent with r...

	IV. Overwhelming Support of Creditors.
	54. I understand that the Plan, including the Third-Party Release, is overwhelmingly supported by the Debtors’ creditors, with all voting classes under the Plan voting overwhelmingly to accept the Plan.14F   Further, approximately 88 percent of the Ho...

	V. Recovery for Creditors.
	55. I also understand that the Plan provides for a recovery to all of the Debtors’ Holders of Claims and Interests affected by the releases, including the Holders of General Unsecured Claims.  Absent the global Plan Reimbursement settlement embodied i...

	VI. Best Interests of the Debtors, Their Estates, and Parties in Interest.
	56. In sum, I believe that the releases contained in the Plan operate to maximize the value of the Debtors’ estates—to the benefit of all stakeholders—by maximizing the effect of the Debtors’ fresh start on emergence from chapter 11.  Accordingly, I b...

	Propriety of the Exculpation Provisions
	57. The Exculpation provision represents an integral piece of the overall settlement embodied in the Plan and is the product of good faith, arm’s-length negotiations, and significant sacrifice by non-Debtor Exculpated Parties.  The Exculpation provisi...

	I. The Exculpation Provision Is Narrowly Tailored.
	58. The Exculpation provision only relates to Causes of Action arising out of these Chapter 11 Cases, the formulation, preparation, dissemination, negotiation, and filing of the Plan Support Agreement (including related prepetition transactions), the ...

	II. The Exculpated Parties Performed Necessary and Valuable Duties.
	59.  I believe that each of the Exculpated Parties was instrumental to the success of the Debtors’ efforts to reach an almost entirely consensual Plan.  I do not believe that the successful administration of these Chapter 11 Cases would have been poss...
	60. Accordingly, I believe that the Court should approve the Plan’s exculpation provisions.

	Feasibility
	61. It is my understanding that section 1129(a)(11) of the Bankruptcy Code requires that the Court determine that confirmation is not likely to be followed by the liquidation or further financial reorganization of the Debtors.  I believe that the Debt...
	62. The Debtors’ management team, with assistance from the Debtors’ restructuring advisor, AlixPartners, prepared financial projections (the “Financial Projections”) through the fiscal year 2021 (the “Projection Period”), which are attached as Exhibit...
	63. Based on the Financial Projections, and subject to the assumptions underlying such projections, and as discussed in the Feder Declaration, I believe that the Reorganized Debtors will have sufficient remaining liquidity after honoring their obligat...
	64. I believe that with a significantly de-leveraged balance sheet—and the availability of significant new sources of liquidity in the Exit Facilities—the Debtors will be able to implement their long-term business plan.  Accordingly, I believe the Fin...

	Exit Facilities
	65. After significant arm’s-length and good faith negotiations (described below), the Debtors reached agreements with several parties to provide exit financing to the Reorganized Debtors, including the Exit ABL Facility and the Exit Term Loan Facility...
	66. The Exit Facilities consist of (a) a $35 million asset-based revolving loan facility provided by PNC Business Credit (“PNC”) secured by a first priority lien, inter alia, the collateral that currently secures the Prepetition ABL Claims and a secon...
	67. The Exit ABL Facility is the result of an extensive marketing process and arm’s-length, good faith negotiations.  In January 2018, the Debtors, with the assistance of their financial advisor, Guggenheim Securities, LLC (“Guggenheim Securities”), s...
	68. Following an initial diligence period, the Debtors received non-binding financing proposals from three (3) parties to provide the Exit ABL Facility.  Furthermore, at least two other specialty financing parties expressed interest in the financing, ...
	69. The Debtors, with the assistance of Guggenheim Securities and in consultation with the Consenting Lenders and the Official Committee, selected two (2) parties to move forward in the process.  During this second round, I, along with other members o...
	70. Similarly, the Exit Term Loan Facility is the product of arm’s-length and good faith negotiations.  At the same time the Debtors were negotiating the Plan Support Agreement with the Consenting Lenders and certain majority equity holders, I, along ...
	71. Based on my experience, current market conditions, the Debtors’ circumstances, and my participation in the negotiations around the Exit Facilities, I believe that the Exit Facilities represent the best currently available option available to addre...


