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IN THE UNITED STATES BANKRUPTCY COURT 

 FOR THE DISTRICT OF DELAWARE 

 

 

 

In re: ) 

 ) 

CHARMING CHARLIE HOLDINGS, INC., ) 

et al., ) 

 Debtors. ) 

_______________________________________) 

 

Case No. 17-bk-12906-CSS 

Chapter 11 

Judge Christopher S. Sontchi 

 

Response due: 11/9/18 

Hearing:  11/16/28 at 10 AM 
 

 

UNITED STATES’ RESPONSE TO DEBTORS’ CLAIM OBJECTION 

 

The Court should deny the debtors’ objection to the IRS’s proof of claim.  (Claim No. 

190).  Debtors’ assertion that the taxes listed in the proof of claim are not yet due is nonsense.  

Under the express provisions of the Internal Revenue Code, they were all due prior to the 

petition date.  While three of the four years are currently under audit, that is not a basis to 

disallow the claims–adjudication should merely be postponed pending completion of the exam 

and ideally should take place in the Tax Court.  As for the tax year not under audit, the debtors 

have failed to meet their burden to establish the asserted liability is incorrect.  The Court should 

therefore deny the objection as to the debtors’ 2013 tax year and stay the proceeding as to the 

other tax years pending resolution of the dispute through in another forum.   

BACKGROUND 

 

 The IRS’s most recent claim in this case seeks delinquent tax liabilities for the debtors’ 

tax years ending 1/31/2014, 1/31/2015, 1/31/2016, and 1/31/2017.  The debtors filed tax returns 

for all four years.  The return for tax year 2013 was reviewed and accepted by the Service.  The 

unpaid balance on the account includes $2,969,160.44 in tax and $294,013.67 in prepetition 

interest.  The returns for tax years 2014-2016 are under currently under audit, and it is likely that 

the examination will result in a substantial proposed deficiency in tax.   
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 In its omnibus claim objection, the debtors included the IRS proof of claim in the 

“Deferred Tax Claims” category of disputed claims.  (Dkt. No. 813, p. 9).  According to the 

objection: 

The Debtors have determined that the Deferred Tax Claims set forth a claim for 

estimated taxes that are due in the ordinary course of business in each calendar 

year or subject to a not yet filed tax return. The Debtors seek to pay each Deferred 

Tax Claim in the ordinary course of business and to preserve any and all rights to 

dispute the valuation of the asserted amount or any and all credits, deductions, 

exemptions, or other rights. Failure to disallow the Deferred Tax Claims will 

result in the claimants receiving a premature and/or unwarranted recovery against 

the Debtors’ estates, to the detriment of other creditors in these Cases. 

Accordingly, each of the Deferred Tax Claims should be disallowed as a priority 

claim at this time and paid as they become due and payable under applicable non-

bankruptcy law in the ordinary course of business. 

 

(Id.).  As for the IRS’s claim specifically, the objection states that;  

 

Claim is for federal income taxes. Debtor is in the process of completing its tax 

returns and seeks to pay any amounts owed in the ordinary course after applying 

any and all applicable credits or deductions and exercising any and all rights to 

dispute any assessed penalties or interest. 

 

(Dkt. No. 813-3, Ex G).  The debtors do not specify the tax periods for which they are 

completing returns, however.  

ARGUMENT 

 The debtors’ objection must be denied, at least in part.  Contrary to their assertion, it is 

unquestionable that any liabilities for the tax periods set forth in the proof of claim are already 

due.  The only issue in doubt is the amount owed for tax years 2014-2016, which are currently 

under examination.  The debtor has not met its burden to challenge the claim for the other year, 

2013, and so the objection must be denied as to that claim.  For the years under audit, the Court 

should either set a schedule for discovery and trial, or stay the objection pending completion of 

the examination, the debtors’ exhaustion of any administrative challenge, and any appeal of an 

adverse determination to the Tax Court.   
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 The debtors’ contention that their obligations for tax years 2013-2016 are not yet due is 

absurd.  The tax returns for these tax years were due on April 15, 2014, April 15, 2015, April 15, 

2016, and May 15, 2017, respectively.  For each tax period, the tax owed for that year was due 

on those same dates, irrespective of whether the debtors received extensions to file their returns.  

26 U.S.C. § 6151(a).  The liabilities set forth in the proof of claim thus were all due, at the latest, 

on May 15, 2017–seven months before the petition date.  Accordingly, the debtors have no basis 

to argue that the claims should be paid in the indefinite future in the debtor’s “ordinary course of 

business.”   

 Nonetheless, for the tax years under examination, it does make sense to postpone 

payment until the amount of the liabilities can be determined.  In the interest of conserving this 

Court’s resources, this determination should be made administratively within the IRS, and if the 

result is not acceptable to the debtors, final adjudication should tax place in the Tax Court.  That 

does not mean the claim should be disallowed, though.  Instead, this Court should merely permit 

the Debtors to postpone payment until the liabilities are fixed by the IRS or the Tax Court. 

As for tax year 2013, however, the objection must be categorically denied.  “Tax 

determinations by the Commissioner [of the Internal Revenue Service] are entitled to a 

presumption of correctness … [and] the taxpayer bears the ultimate burden of proving, by a 

preponderance of the evidence, that a particular assessment is erroneous.”  Sullivan v. U.S., 618 

F.2d 1001, 1008 (3d Cir. 1980) (citing Helvering v. Taylor, 293 U.S. 507, 515 (1935)).1  

According to IRS records, the debtors filed an income tax return for tax year 2013, which 

reported a liability of $17,229,796.00.  The IRS appears to have accepted the return as filed and 

                                                 
1 This burden remains on the taxpayer despite the normal burden-shifting framework that applies 

to claim objections in bankruptcy proceedings.  Raleigh v. Illinois Dept. of Revenue, 530 U.S. 15, 

17 (2000).   
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assessed the amount shown as due on the return, as permitted by 26 US.C. § 6201(a)(1).  After 

the application of tax payments and credits from other tax periods, the unpaid balance of the 

assessment, along with associated interest, exceeds $3 million.  The original assessment and the 

calculation of the remaining amount due are entitled to a presumption of correctness, and the 

debtors bear the burden of showing they are incorrect.     

The debtors have utterly failed to meet this burden.  They offer no explanation or 

evidence for why the assessed liability and the calculation of the current amount owed are 

incorrect.  At best, they suggest they may file another tax return.  But, a tax return, even if filed, 

is not evidence, and neither is a statement of intent to file one in the future.  The objection as to 

tax year 2013 thus should be denied, and the debtors should be directed to begin paying the claim 

for 2013 under the terms of their plan of reorganization.   

  

Dated:  November 9, 2018    Respectfully submitted, 

 

RICHARD E. ZUCKERMAN 

Principal Deputy Assistant Attorney General 

 

/s/ Ward W. Benson   

WARD W. BENSON 

Trial Attorney, Tax Division 

U.S. Department of Justice 

Post Office Box 227 

Ben Franklin Station 

Washington, D.C. 20044 

Telephone: 202-514-9642 

Email: ward.w.benson@usdoj.gov 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 9, 2018, I filed the foregoing RESPONSE with the 

clerk of the court using the CM/ECF system, which will send notification of such filing to all 

parties appearing in said system. 

 

/s/ Ward W. Benson  

WARD W. BENSON 
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