
 

 
EAST\159897187 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION

 

In re:  

 

4 West Holdings, Inc. et al.,1  

 

  Debtors.  

§  

§  

§  

§  

§  

Chapter 11 

 

Case No. 18-30777 (HDH) 

 

(Jointly Administered) 

 

ORDER AUTHORIZING AND APPROVING (A) THE SALE OF CERTAIN  

ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS, INTERESTS AND 

ENCUMBRANCES, (B) PROCEDURES TO ASSUME AND ASSIGN EXECUTORY 

CONTRACTS AND UNEXPIRED LEASES, AND (C) RELATED RELIEF  
 

This matter is before the Court on the Debtors’ motion (the “Motion”)2 for, inter alia, 

entry of an order authorizing and approving that certain Asset Purchase Agreement (the 

                                                
1 A list of the Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, is attached to the Motion as Exhibit A.   

Signed October 4, 2018

______________________________________________________________________

The following constitutes the ruling of the court and has the force and effect therein described.

United States Bankruptcy Judge
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“Agreement”), a copy of which is attached hereto as Exhibit A, between the entities listed as 

“Seller” on Schedule I of the Agreement (the “Debtors”) and SC-GA 2018 Partners, LLC (the 

“Purchaser”)3, and, in connection therewith, authorizing and approving the sale (the “Sale”) of 

certain assets (the “Transferred Assets”) of the Debtors,4 free and clear of all claims and any 

other interests, liens, mortgages, pledges, security interests, rights of first refusal, obligations, 

and encumbrances of any kind whatsoever, and the assumption and assignment of certain leases 

and/or executory contracts, pursuant to the terms and conditions set forth in the Agreement, and 

granting certain related relief, and the Court having previously entered an order on May 14, 2018 

approving bidding and auction procedures with respect to the Transferred Assets [Docket No. 

377] (the “Bid Procedures Order”), and the Court having held a hearing regarding the Motion on 

September 17-19, 2018 (the “Hearing”); and it appearing that the Court has jurisdiction over this 

matter; and it further appearing that the legal and factual bases set forth in the Motion and at the 

Hearing establish just cause for the relief granted herein; and after due deliberation; and good 

and sufficient cause appearing, 

THE COURT HEREBY FINDS AND DETERMINES THAT:5 

                                                                                                                                                       
2  Unless otherwise defined in this Order, all capitalized terms shall have the meanings provided in the 

Agreement and the Motion, and to the extent of any inconsistency between the Agreement and the Motion, the 

Agreement shall govern. 

3  To the extent the Purchaser assigns any of its rights under the Agreement, in whole or in part, to one or 

more designees or assignees, any such designee or assignee shall be deemed to be a “Purchaser” as and to the extent 

of such assignment and thereby entitled to all of the benefits and protections afforded hereunder. 

4  For the avoidance of doubt, Transferred Assets shall not include any property owned by Healthcare 

Services Group, Inc. (“HSG”) including property owned by HSG that is located at a facility owned or leased by any 

Debtor.  

5  These findings and conclusions constitute the Court’s findings of fact and conclusions of law pursuant to 

Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. All findings of fact 

and conclusions of law announced by the Court at the Hearing in relation to the Motion are hereby incorporated 

herein to the extent not inconsistent herewith.  To the extent that any of the following findings of fact constitute 

conclusions of law, they are adopted as such.  To the extent any of the following conclusions of law constitute 

findings of fact, they are adopted as such. 
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Jurisdiction, Final Order, and Statutory Predicates 

A. This Court has jurisdiction to hear and determine the Motion pursuant to 28 

U.S.C. § 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409. 

B. The statutory predicates for the relief requested in the Motion are sections 105(a), 

363 and 365 of the Bankruptcy Code, Bankruptcy Rules 2002(a)(2), 6004, 6006, 9006, 9007, 

9014 and 9019.  

C. This Order constitutes a final order within the meaning of 28 U.S.C. § 158(a). 

Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), and to any extent necessary under 

Bankruptcy Rule 9014 and Federal Rule of Civil Procedure 54(b), as made applicable by 

Bankruptcy Rule 7054, the Court expressly finds that there is no just reason for delay in the 

implementation of this Order. 

Notice of the Sale 

D. Actual written notice of the Motion was provided to (a) U.S. Trustee; (b) the 

Office of the Attorney General of the states in which the Debtors operate Facilities; (c) the 40 

largest unsecured creditors on a consolidated basis; (d) counsel for the Committee; (e) counsel to 

OHI Asset RO, LLC and the DIP Lender; (f) counsel to the Purchaser; (g) counsel to Sentosa; (h) 

the Internal Revenue Service; (i) the Department of Medicaid, Department of Health, and 

Division of Health Services Regulation in each state in which the Debtors operate facilities; (j) 

the taxing authorities in the states where the facilities within the Restructuring Portfolio are 

located; (k) any known party holding a lien or any other interest in the Transferred Assets; and 
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(l) those parties who have requested notice pursuant to Bankruptcy Rule 2002 (collectively, the 

“Notice Parties”).6 

E. The notice was reasonably calculated to provide all interested parties with timely 

and proper notice of the Sale and the Hearing. 

F. As evidenced by the certificates of service previously filed with the Court, proper, 

timely, adequate, and sufficient notice of the Motion, the Agreement and the transactions 

contemplated thereby, and the Hearing, have been provided in accordance with sections 105(a), 

363, and 365 of the Bankruptcy Code, and Bankruptcy Rules 2002, 6004, 6006, 9007, and 9019.  

The notices described above were good, sufficient, and appropriate under the circumstances, and 

no other or further notice of the Motion or the Hearing is or shall be required. 

G. The disclosures made by the Debtors concerning the Motion, the Agreement, the 

Sale, and the Hearing were good, complete, and adequate. 

H. A reasonable opportunity to object and be heard with respect to the Sale and the 

Motion and the relief requested therein (including the assumption and assignment of the 

Assumed Agreements), has been afforded to all interested persons and entities, including, but not 

necessarily limited to, the Notice Parties. 

Good Faith of Purchaser 

I. The Agreement was negotiated, proposed, and entered into by the Debtors and the 

Purchaser without collusion, in good faith, and from arm’s-length bargaining positions.   

                                                
6  On August 13, 2018, the Debtors filed the Notice of Hearing on Debtors’ Motion for an Order Authorizing 

and Approving (A) the Sale of Certain Assets Free and Clear of All Liens, Claims, Interests, and Encumbrances, (B) 

Procedures to Assume and Assign Executory Contracts and Unexpired Leases, and (C) Related Relief [Docket No. 

829] (the “Notice”), which provided notice of the Motion, hearing date, objection deadline and a link to the Debtors’ 

case website whereby parties could obtain a free copy of the Motion and any other pleading filed in these chapter 11 

cases.  The Notice was served on all creditors.  See Certificate of Service [Docket No. 949].   
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J. Neither the Debtors nor the Purchaser has engaged in any conduct that would 

cause or permit the Agreement or the Sale to be avoided under section 363(n) of the Bankruptcy 

Code. 

K. The Purchaser is purchasing the Transferred Assets in good faith and is a good 

faith buyer within the meaning of section 363(m) of the Bankruptcy Code, and is therefore 

entitled to all of the protections afforded by that provision, and otherwise has proceeded in good 

faith in all respects in connection with these cases in that, inter alia: (a) the Purchaser recognized 

that the Debtors were free to deal with any other party interested in acquiring any or all of the 

Transferred Assets; (b) the Purchaser complied with the provisions in the Bidding Procedures 

Order; (c) the Purchaser agreed to subject its bid to the competitive bidding procedures set forth 

in the Bidding Procedures Order; (d) all payments to be made by the Purchaser and other 

agreements or arrangements entered into by the Purchaser in connection with the Sale have been 

disclosed; (e) the Purchaser has not violated section 363(n) of the Bankruptcy Code by any 

action or inaction; and (f) and the negotiation and execution of the Agreement and any other 

agreements or instruments related thereto were at arms’ length and in good faith. 

Highest and Best Offer 

L. The Debtors marketed the Transferred Assets and conducted the Auction in 

accordance with the Bid Procedures Order.  Prior to selecting the Purchaser as the successful 

bidder, the Debtors solicited offers to acquire the Transferred Assets from a wide variety of 

parties.  In doing so, the Debtors afforded potential bidders confidential due diligence access to 

provide any such bidders an opportunity to submit a Qualified Bid.  Other than the Purchaser’s 

Stalking Horse Bid, the Debtors received one bid from Sentosa and following certain 

modifications, deemed it a Qualified Bid.  The Debtors conducted an auction on June 19, 2018 

(the “Auction”).  Following multiple rounds of bidding, the Debtors selected the Purchaser as the 
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successful bidder and Sentosa as the Back-Up Bidder.  On June 21, 2018, the Debtors filed the 

Notice of Successful Bidder [Docket No. 605].   

M. Following the Court’s July 9, 2018 ruling on the Debtors’ Expedited Motion for 

an Order Interpreting Certain Provisions of the Third Amended Chapter 11 Plan [Docket No. 

680] and Omega’s issuance of a letter purporting to terminate the Restructuring Support 

Agreement that previously approved by the Court [Docket No. 506], the Debtors negotiated with 

the Purchaser to preserve the material economic terms of the transaction embodied in the Stock 

Purchase Agreement and convert that transaction into the form of the Agreement such that it 

could be effectuated outside of a chapter 11 plan and under section 363 of the Bankruptcy Code.  

N. The Bid Procedures were designed to obtain the highest value for the Transferred 

Assets for the Debtors and their estates, and the Agreement constitutes the highest and best offer 

received by the Debtors and their estates for the Transferred Assets, and the Agreement 

constitutes the highest and best offer for the Transferred Assets.  

O. The Agreement represents a fair and reasonable offer to purchase the Transferred 

Assets under the circumstances of these chapter 11 cases.  The Agreement will provide a greater 

benefit to the Debtors and their estates than would be provided by any other reasonably available 

alternative.  The Debtors’ determination that the Agreement constitutes the highest and best offer 

for the Transferred Assets constitutes a valid and sound exercise of the Debtors’ business 

judgment.  Approval of the Sale Motion and the Agreement and each of its exhibits, and the 

consummation of the transactions contemplated thereby is in the best interests of the Debtors, 

their creditors, their estates and other parties in interest. 
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P. The Debtors have demonstrated compelling circumstances and a good, sufficient, 

and sound business purpose and justification for the sale of the Transferred Assets to the 

Purchaser prior to confirmation of a chapter 11 plan. 

No Fraudulent Transfer 

Q. The consideration provided by the Purchaser pursuant to the Agreement (i) is fair 

and reasonable, (ii) is the highest and/or best offer for the Transferred Assets, and (iii) constitutes 

reasonably equivalent value (as those terms are defined in each of the Uniform Fraudulent 

Transfer Act, Uniform Fraudulent Conveyance Act, and section 548 of the Bankruptcy Code) 

and fair consideration under the Bankruptcy Code and under the laws of the United States, any 

State, territory, or possession, or the District of Columbia.  No other person or entity or group of 

entities has offered to purchase the Transferred Assets for greater value to the Debtors and their 

estates than the Purchaser.  Approval of the Motion, the Sale and the Agreement, and the 

consummation of the transactions contemplated thereby, are in the best interest of the Debtors 

and their estates. 

R. The Purchaser is not a mere continuation of the Debtors or their estates and no 

continuity of enterprise exists between the Purchaser and the Debtors or their estates.  The 

Purchaser is not holding itself out to the public as a continuation of the Debtors or their estates.  

The Purchaser is not a successor to the Debtors or their estates and the Sale does not amount to a 

consolidation, merger, or de facto merger of the Purchaser and the Debtors or their estate. 

Validity of Transfer 

S. The Debtors (i) have full corporate power and authority to execute and deliver the 

Agreement and all other documents contemplated thereby, (ii) has all of the necessary corporate 

power and authority to consummate the transactions contemplated by the Agreement, including, 

without limitation, the Sale and the assumption and assignment of the Assumed Agreements, 
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which, for purposes of this Order, includes all agreements identified to date and all agreements 

identified in the future if assumed and assigned pursuant to the Assumption and Assignment 

Procedures set forth in the Motion, (iii) has taken all corporate action necessary to authorize and 

approve the Agreement and the consummation by the Debtors of the transactions contemplated 

thereby, including, without limitation, the Sale and the assumption and assignment of the 

Assumed Agreements, and (iv) subject to the entry of this Order, needs no consents or approvals, 

other than those expressly set forth in the Agreement, to consummate the transactions 

contemplated thereby, including, without limitation, the Sale and the assumption and assignment 

of the Assumed Agreements. 

T. The Transferred Assets constitute property of the Debtors’ estates, and good title 

thereto is vested in the Debtors’ estate within the meaning of section 541(a) of the Bankruptcy 

Code.  The Debtors are the sole and lawful owner of the Transferred Assets, and no other person 

has any ownership right, title, or interest therein. 

U. The Agreement was not entered into for the purpose of hindering, delaying, or 

defrauding creditors under the Bankruptcy Code or under the laws of the United States, any 

State, territory, or possession, or the District of Columbia.  Neither the Debtors nor the Purchaser 

are entering into the transactions contemplated by the Agreement fraudulently for purposes of 

statutory and/or common law fraudulent conveyance and fraudulent transfer laws. 

V. Subject to section 363(f) of the Bankruptcy Code, the transfer of the Transferred 

Assets to the Purchaser will be, as of the Closing Date, a legal, valid, and effective transfer of the 

Transferred Assets, which transfer vests or will vest the Purchaser with all right, title, and 

interest of the Debtors and their estates to the Transferred Assets free and clear of:  (a) all liens 

and encumbrances (collectively, “Liens”), and (b) all claims (as that term is defined in Section 
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101(5) of the Bankruptcy Code), liabilities, obligations, demands, guaranties, options, rights, 

contractual commitments, restrictions, interests, and matters of any kind and nature, whether 

arising prior to or subsequent to the Petition Date, and whether imposed by agreement, 

understanding, law, equity, or otherwise (including, without limitation, rights with respect to 

Claims and Liens (i) that purport to give to any party a right of setoff or recoupment against, or a 

right or option to effect any forfeiture, modification, profit sharing interest, right of first refusal, 

purchase or repurchase right or option, or termination of, any of the Debtors’ or the Purchaser’s 

interests in the Transferred Assets, or any similar rights, or (ii) in respect of taxes, restrictions, 

rights of first refusal, charges of interests of any kind or nature, if any, including, without 

limitation, any restriction of use, voting, transfer, receipt of income, or other exercise of any 

attributes of ownership) (collectively, as defined in this clause (b), the “Claims”). 

W. Pursuant to section 1146(c), the execution, delivery and/or recordation of any and 

all documents or instruments necessary or desirable to consummate the transactions 

contemplated by the Agreement and the transfer of the Transferred Assets to the Purchaser 

pursuant thereto shall be, and hereby is, exempt from the imposition and payment of any and all 

recording, transfer, sales and use, stamp and other similar taxes.   

Section 363(f) is Satisfied 

X. The conditions of section 363(f) of the Bankruptcy Code have been satisfied in 

full; therefore, the Debtors may sell the Transferred Assets to the Purchaser free and clear of any 

Liens, Claims and interests in and against the property. 

Y. The Purchaser would not have entered into the Agreement, and would not 

consummate the transactions contemplated thereby, if the sale of the Transferred Assets to the 

Purchaser were not free and clear of all Liens and Claims.  The Purchaser shall not be 
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responsible for any Liens or Claims other than Liabilities which have been expressly assumed by 

the Purchaser pursuant to the Agreement. 

Z. The Debtors may sell the Transferred Assets free and clear of all Liens and 

Claims against its estate and/or any of the Transferred Assets because, in each case, one or more 

of the standards set forth in section 363(f)(l)-(5) of the Bankruptcy Code have been satisfied.  

Those holders of Liens or Claims against the estate or any of the Transferred Assets who did not 

object, or who withdrew their objections, to the Sale or the Motion are deemed to have consented 

to the Sale pursuant to section 363(f)(2) of the Bankruptcy Code.  All other holders of Liens or 

Claims are adequately protected by having their Liens or Claims, if any, in each instance against 

the Debtors’ estates or any of the Transferred Assets, attach to the gross proceeds of the Sale 

ultimately attributable to the particular Transferred Assets in which such creditor alleges a Lien 

or Claim, in the same order of priority, with the same validity, force and effect that such Lien or 

Claim had prior to the Sale, subject to any claims and defenses that the Debtors’ estates may 

possess with respect thereto. 

Cure/Adequate Protection 

AA. The assumption and assignment of the Assumed Agreements is integral to the 

Agreement, is in the best interest of the Debtors, their estates and their creditors, and represents a 

reasonable exercise of sound and prudent judgment by the Debtors.  For all Assumed 

Agreements, which, for purposes of this Order, includes all agreements identified to date and all 

agreements identified in the future if assumed and assigned pursuant to the Assumption and 

Assignment Procedures set forth in the Motion (which does not yet include the Laurel Baye 

Lease), the Purchaser’s promise to perform the obligations under the Assumed Agreements after 

the Closing Date shall constitute adequate assurance of future performance within the meaning 

of section 365(f)(2)(B) of the Bankruptcy Code. 
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BB. Any objections to the assumption and assignment of the Assumed Agreements are 

hereby overruled. 

Compelling Circumstances for a Prompt Sale 

CC. Good and sufficient reasons for approval of the Agreement and the Sale have 

been articulated.  The relief requested in the Motion is in the best interest of the Debtors and 

their estates.  The Debtors have demonstrated both (i) good, sufficient, and sound business 

purposes and justifications, and (ii) compelling circumstances for the Sale other than in the 

ordinary course of business, pursuant to section 363(b) of the Bankruptcy Code in that, among 

other things, the prompt consummation of the Sale to the Purchaser is necessary and appropriate 

to maximize the value of the Transferred Assets.  Time is of the essence in consummating the 

Sale and the transactions contemplated in the Agreement. 

DD. Given all of the circumstances of the Debtors’ bankruptcy cases and the adequacy 

and fair value of the Purchase Price under the Agreement, the proposed Sale of the Transferred 

Assets to the Purchaser constitutes a reasonable and sound exercise of the Debtors’ business 

judgment and should be approved. 

EE. The Sale does not constitute a de facto or sub rosa plan of reorganization or 

liquidation because it does not propose to (i) impair or restructure existing debt of, or equity 

interests in, the Debtors, (ii) impair or circumvent voting rights with respect to any plan proposed 

by the Debtors, (iii) circumvent chapter 11 safeguards, including those set forth in sections 1125 

and 1129 of the Bankruptcy Code, or (iv) classify claims or equity interests. 

FF. The consummation of the Sale and the assumption and assignment of the 

Assumed Agreements is legal, valid, and properly authorized under all applicable provisions of 

the Bankruptcy Code, including, without limitation, sections 105(a), 363(b), 363(f), 363(m), and 
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365, and all of the applicable requirements of such sections have been complied with in respect 

of the Sale. 

Rule 9019 Satisfied 

GG. The Transferred Assets include the Debtors’ claims against, or a release of such 

claims against, the Purchaser and its affiliates which includes certain insiders of the Debtors.  

Good and sufficient reasons have been articulated by the Debtors for the releases provided by the 

Debtors under the Agreement.  The claims being released were subject to a market test as set 

forth in the Bid Procedures Order, and no party submitted a higher or better bid at the Auction 

than Purchaser’s bid as reflected in the Agreement.   

HH. The releases provided by the Debtors in connection with the Agreement are fair, 

equitable and within the range of reasonableness required by Bankruptcy Rule 9019.  The 

releases are (i) for adequate consideration, (ii) supported by sound business reasons, and (iii) a 

proper exercise of the Debtors’ business judgment. 

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND 

DECREED THAT: 

General Provisions 

1. The relief requested in the Motion is granted and approved as set forth herein, and 

the Sale contemplated in the Motion is approved. 

2. The record of these cases, including the Court’s findings of fact and conclusions 

of law, set forth in the Bidding Procedures Order, are incorporated herein by reference and the 

Court takes judicial notice of the record. 

3. All objections to the Motion or the relief requested therein that have not been 

withdrawn, waived, or settled as announced to the Court at the Hearing or by stipulation filed 
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with the Court, and all reservations of rights included therein, are hereby denied and overruled 

with prejudice. 

Approval of the Agreement 

4. The Agreement (and all schedules and exhibits affixed thereto) and all other 

ancillary documents, all of the terms and conditions thereof, and the transactions contemplated 

therein are hereby approved and authorized. 

5. Pursuant to sections 363(b) and (f) of the Bankruptcy Code, the Debtors are 

authorized, directed and empowered to take any and all actions necessary or appropriate to:  

(i) consummate the Sale of the Transferred Assets to the Purchaser pursuant to and in accordance 

with the terms and conditions of the Agreement and this Order; (ii) close the Sale as 

contemplated in the Agreement and this Order; and (iii) execute and deliver, perform under, 

consummate, implement, and close fully the Agreement, including the assumption and 

assignment to the Purchaser of the Assumed Agreements, together with all additional 

instruments and documents that may be reasonably necessary or desirable to implement the 

Agreement and the Sale. 

6. This Order and the Agreement shall be binding in all respects upon the Debtors, 

their estates, their affiliates, all successors of the Debtors and their estates (including any trustee, 

receiver, receiver-manager, interim receiver or monitor, or similar officer appointed in respect of 

the Debtors), all creditors of, and holders of equity interests in, the Debtors, any holders of Liens, 

Claims, or other interests in, against, or on all or any portion of the Transferred Assets (whether 

known or unknown), the Purchaser and all successors, designees and assigns of the Purchaser, 

and the Transferred Assets.  This Order and the Agreement shall inure to the benefit of the 

Debtor and their estates and their creditors, the Purchaser, and the respective successors, 

designees and assigns of each of the foregoing. 
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Transfer of the Transferred Assets 

7. Pursuant to sections 105(a), 363(b), 363(f), and 365 of the Bankruptcy Code, the 

Debtors are authorized to transfer the Transferred Assets to the Purchaser on the Closing Date 

and, upon the Closing under the Agreement, such transfer shall constitute a legal, valid, binding, 

and effective transfer of such Transferred Assets and shall vest the Purchaser with title to the 

Transferred Assets and, upon the Debtors’ receipt of the full Purchase Price, shall be free and 

clear of all Liens, Claims, and other interests of any kind or nature whatsoever, including but not 

limited to, successor or successor-in-interest liability and Claims, with all such Liens, Claims or 

other interests to attach to the proceeds ultimately attributable to the property against or in which 

such Liens, Claims, or interests are asserted, subject to the terms thereof, with the same validity, 

force and effect, and in the same order of priority, that such Liens, Claims, or interests now have 

against the Transferred Assets.  Upon the Closing, the Purchaser shall take title to and possession 

of the Transferred Assets. 

8. All persons and entities in possession of some or all of the Transferred Assets on 

the Closing Date are directed to surrender possession of such Transferred Assets to the Purchaser 

or its designee or assignee at the Closing.  Upon the Closing, the Purchaser shall take title to and 

possession of the Transferred Assets subject only to the Assumed Liabilities; provided, however, 

that the Purchaser shall not be relieved of liability with respect to the Assumed Liabilities.  On 

the Closing Date, each of the Debtor’s creditors is authorized and directed to execute such 

documents and take all other actions as may be reasonably necessary to release its Liens, Claims, 

or other interests in and against the Transferred Assets, if any, as such Liens, Claims, or interests 

may have been recorded or may otherwise exist. 

9. On the Closing Date, this Order shall be construed and shall constitute for any and 

all purposes a full and complete general assignment, conveyance, and transfer of the Debtors’ 
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interest in the Transferred Assets.  Each and every federal, state, and local governmental agency 

or department is hereby directed to accept any and all documents and instruments necessary and 

appropriate to consummate the transactions contemplated by the Agreement and the Sale. 

10. All persons and entities are hereby forever prohibited and enjoined from taking 

any action that would adversely affect or interfere with the ability of the Debtors to sell and 

transfer the Transferred Assets and assign the Assumed Agreements to the Purchaser in 

accordance with the terms of the Agreement and this Order. 

11. All persons and entities that are in possession of some or all of the Transferred 

Assets on the Closing Date are directed to surrender possession of such Transferred Assets to the 

Purchaser or its assignee at the Closing. 

12. A certified copy of this Order may be filed with the appropriate clerk and/or 

recorded with the recorder to act to cancel any Liens and other encumbrances of record. 

13. If any person or entity that has filed statements or other documents or agreements 

evidencing Liens on, or interests in, all or any portion of the Transferred Assets shall not have 

delivered to the Debtors prior to the Closing, in proper form for filing and executed by the 

appropriate parties, termination statements, instruments of satisfaction, releases of liens and 

easements, and any other documents necessary for the purpose of documenting the release of all 

Liens, Claims, or other interests that the person or entity has or may assert with respect to all or 

any portion of the Transferred Assets, the Debtors are hereby authorized and directed, and the 

Purchaser is hereby authorized, to execute and file such statements, instruments, releases, and 

other documents on behalf of such person or entity with respect to the Transferred Assets. 

14. This Order is and shall be effective as a determination that, on the Closing Date, 

all Liens, Claims, and/or other interests of any kind or nature whatsoever existing as to the 
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Transferred Assets prior to the Closing Date, shall have been unconditionally released, 

discharged, and terminated, and that the conveyances described herein have been effected.  This 

Order is and shall be binding upon and govern the acts of all persons and entities, including, 

without limitation, all filing agents, filing officers, title agents, title companies, recorders of 

mortgages, recorders of deeds, registrars of deeds, administrative agencies, governmental 

departments, secretaries of state, federal, state and local officials, and all other persons and 

entities who may be required by operation of law, the duties of their office, or contract, to accept, 

file, register, or otherwise record or release any documents or instruments, or who may be 

required to report or insure any title or state of title in or to any lease; and each of the foregoing 

persons and entities is hereby directed to accept for filing any and all of the documents and 

instruments necessary and appropriate to consummate the transactions contemplated by the 

Agreement and the Sale. 

Assumption and Assignment of Assumed Agreements 

15. The Assumption and Assignment Procedures set forth in the Motion are hereby 

approved.  The Debtors are hereby authorized and directed in accordance with sections 105(a) 

and 365 of the Bankruptcy Code to (a) assume and assign to the Purchaser, effective upon the 

Closing of the Sale, the Assumed Agreements free and clear of all Liens, Claims, and other 

interests of any kind or nature whatsoever, and (b) execute and deliver to the Purchaser such 

documents or other instruments as the Purchaser reasonably deems necessary to assign and 

transfer the Assumed Agreements. 

16. The counterparties to the Assumed Agreements (the “Counterparties”) shall look 

solely to the Purchaser for any amounts payable under the Assumed Agreements from and after 

the Closing Date. 
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17. The Assumed Agreements are executory contracts under section 365 of the 

Bankruptcy Code.  The Debtors may assume the Assumed Agreements in accordance with 

section 365 of the Bankruptcy Code.  The Debtors may assign the Assumed Agreements in 

accordance with sections 363 and 365 of the Bankruptcy Code.  Any provisions in the Assumed 

Agreements that purport to prohibit or condition the assignment of the Assumed Agreements or 

allow the Counterparties to terminate, recapture, accelerate, impose any penalty, or modify any 

term or condition upon the assignment of the Assumed Agreements, constitute unenforceable 

anti-assignment provisions that are void and of no force and effect; all other requirements and 

conditions under sections 363 and 365 of the Bankruptcy Code for the assumption by the 

Debtors and assignment to the Purchaser of the Assumed Agreements have been satisfied.  The 

Assumed Agreements shall be transferred and assigned to, and following the closing of the Sale 

shall remain in full force and effect for the benefit of the Purchaser, notwithstanding any 

provision in the Assumed Agreements (including those of the type described in sections 

365(b)(2) and (f) of the Bankruptcy Code) that purports to prohibit, restrict, or condition such 

assignment or transfer and, pursuant to section 365(k) of the Bankruptcy Code, the Debtors’ 

estates shall be relieved from any further liability with respect to the Assumed Agreements after 

such assignment to and assumption by the Purchaser.  Upon Closing, in accordance with sections 

363 and 365 of the Bankruptcy Code, the Purchaser shall be fully and irrevocably vested in and 

to all rights and title to the Assumed Agreements. 

18. The amounts necessary to cure any defaults existing as of the Closing Date under 

the Assumed Agreements, if any, are the amounts listed in the Motion or otherwise filed and 

served by the Debtors, or, if applicable, such other amount(s) upon which the Debtors, the 

Purchaser, and any of the Counterparties may have agreed or as determined by the Court (the 
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“Cure Amounts”).  The Purchaser shall pay the Cure Amounts at Closing, or at such later time as 

may be mutually agreed upon by the Purchaser and any of the Counterparties.  No other defaults 

exist under the Assumed Agreements.  Upon the Closing, the Counterparties waive, release, and 

are hereby precluded from asserting any claims against the Debtors, or their estates for any 

claims arising out of or in connection with the Assumed Agreements.  The Purchaser shall pay 

the Cure Amounts to the Counterparties in full satisfaction of the Counterparties’ claims for 

defaults that may have arisen under the Assumed Agreements. 

19. Pursuant to sections 105(a), 363 and 365 of the Bankruptcy Code, all 

Counterparties are forever barred and permanently enjoined from raising or asserting against the 

Debtors, their estates, the Purchaser, or any of their respective successors and assigns any 

assignment fee, default, breach or claim or pecuniary loss, or condition to assignment, arising 

under or related to the Assumed Agreements existing as of the Closing Date or arising by reason 

of the Closing, other than payment of the Cure Amounts.   

19A. With respect to the Laurel Baye Lease, by no later than October 4, 2018, the 

lessors thereto shall file a written election (the “Election”) with this Court as to whether (i) they 

intend to permit the sale of the subject properties to the Purchaser, or (ii) they do not intend to 

permit the sale of the subject properties to the Purchaser.  Such Election shall also provide, to the 

extent the Purchaser may seek to have the Laurel Baye Lease assigned to it, the Cure Amount 

attributable to the Laurel Baye Lease as of the date thereof7 and any known objection to the 

ability of the Purchaser to provide adequate assurance of future performance within the meaning 

of section 365(f)(2)(B) of the Bankruptcy Code.  Thereafter, if the Purchaser still seeks an 

                                                
7  The provision of such Cure Amount shall not preclude the lessors to the Laurel Baye Leases from asserting 

that such Cure Amount should be paid by the Debtors in conjunction with any assumption of the Laurel Baye Lease 

prior to the Closing Date, nor preclude the Debtors from disputing such Cure Amount, or asserting that its payment 

should be deferred to the Closing Date.  
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assignment of the Laurel Baye Lease, but there is a dispute among the parties as to the Cure 

Amount, adequate assurance of future performance, or any other matters, the parties should 

expeditiously meet and confer to determine any discovery and briefing schedule needed to 

resolve such matters in advance of the Closing Date.  Any Election hereunder shall only be for 

purposes of this Order, and the Sale or any assignment of the Laurel Baye Lease, as the case may 

be. 

Prohibition of Actions against the Purchaser 

20. Except as otherwise expressly provided for in this Order or the Agreement, the 

Purchaser shall not have any liability or other obligation to the Debtors or their estates arising 

under or related to any of the Transferred Assets.  Without limiting the generality of the 

foregoing, and except as otherwise expressly provided for herein or in the Agreement, the 

Purchaser shall not be liable for any Claims against the Debtors or their estates, and the 

Purchaser shall have no successor or vicarious liabilities of any kind or character, including, but 

not limited to, under any theory of antitrust, environmental, successor or transferee liability, 

labor law, de facto merger, mere continuation, or substantial continuity, whether known or 

unknown as of the Closing Date, now existing or hereafter arising, whether fixed or contingent, 

whether asserted or unasserted, whether legal or equitable, whether liquidated or unliquidated. 

21. All persons and entities holding Liens, Claims, or other interests of any kind or 

nature whatsoever against or in all or any portion of the Transferred Assets (whether legal or 

equitable, secured or unsecured, matured or unmatured, contingent or non-contingent, liquidated 

or unliquidated, senior or subordinate), hereby are forever barred, estopped, and permanently 

enjoined from asserting against the Purchaser, its affiliates, its successors, designees or assigns, 

their property, or the Transferred Assets, such persons’ or entities’ Liens, Claims, or interests in 

and to the Transferred Assets, including, without limitation, the following actions:  
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(i) commencing or continuing in any manner any action or other proceeding against the 

Purchaser, its affiliates, its successors, its designees or its assigns, or their assets or properties; 

(ii) enforcing, attaching, collecting, or recovering in any manner any judgment, award, decree, or 

order against the Purchaser, its affiliates, its successors, its designees or its assigns, or their assets 

or properties; (iii) creating, perfecting, or enforcing any Lien or other Claim against the 

Purchaser, its affiliates, its successors, its designees or its assigns, or their assets or properties; 

(iv) asserting any setoff, right of subrogation, or recoupment of any kind against any obligation 

due the Purchaser, its affiliates, its successors, its designees or its assigns, or their assets or 

properties; (v) commencing or continuing any action, in any manner or place, that does not 

comply or is inconsistent with the provisions of this Order or other orders of the Court, or the 

agreements or actions contemplated or taken in respect thereof; or (vi) revoking, terminating or 

failing or refusing to transfer or renew any license, permit, or authorization to own or operate any 

of the Transferred Assets or conduct any of the businesses operated with the Transferred Assets.  

On the Closing Date, each creditor is authorized and directed to execute such documents and 

take all other actions as may be necessary to release all Liens, Claims, and other interests in or on 

the Transferred Assets, if any, as provided for herein, as such Liens, Claims, or interests may 

have been recorded or may otherwise exist. 

22. All persons and entities are hereby forever prohibited and enjoined from taking 

any action that would adversely affect or interfere with the ability of the Debtors to sell and 

transfer the Transferred Assets to the Purchaser and any of its designees or assigns in accordance 

with the terms of the Agreement and this Order. 

23. The Purchaser has given substantial consideration under the Agreement for the 

benefit of the Debtors’ estates.  The consideration given by the Purchaser shall constitute valid 
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and valuable consideration for the releases of any potential Claims and Liens pursuant to this 

Order, which releases shall be deemed to have been given in favor of the Purchaser by all holders 

of Liens against or interests in, or Claims against, the Debtors, their estates or any of the 

Transferred Assets.  The consideration provided by the Purchaser for the Transferred Assets 

under the Agreement is fair and reasonable and may not be avoided under section 363(n) of the 

Bankruptcy Code. 

24. Without limiting the generality of the foregoing, neither the Purchaser nor any of 

its respective past, present, or contemplated members, partners, officers, directors or 

shareholders, its respective predecessors, successors, designees or assigns, or affiliates or the 

Transferred Assets shall have any liability whatsoever with respect to, or be required to satisfy in 

any manner, whether at law or equity, or by payment, setoff, or otherwise, directly or indirectly, 

any Liens and Claims, encumbrances, and/or other interests relating to any U.S. federal, state, or 

local income tax liabilities, including, without limitation, any such tax liabilities that are 

attributable to the recapture of an excess loss account under Treasury Regulation Section 1.1502-

19 (or any similar provision of state or local tax law), that the Debtors are obligated for or incurs 

in connection with consummation of the transactions contemplated by the Agreement, including, 

without limitation, the Sale and the assumption and assignment of the Assumed Agreements. 

25. To the fullest extent permitted under applicable law, the Purchaser shall be 

authorized (but not directed), as of Closing, to operate under any licenses, permits, registrations, 

and government authorizations or approvals of the Debtors with respect to the Transferred 

Assets, and all such licenses, permits, registrations, and governmental authorizations and 

approvals are deemed to have been, and hereby are, directed to be transferred to the Purchaser as 

of Closing; provided, however, that nothing in the Agreement or this Order shall authorize the 
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transfer of a permit or license without governmental approval where applicable nonbankruptcy 

law requires governmental approval of such transfer; provided, further, that the foregoing is not 

intended to modify the protections provided by section 525 of the Bankruptcy Code, to the extent 

applicable. 

26. To the extent provided by section 525 of the Bankruptcy Code, no governmental 

unit may deny, delay, revoke, suspend, or refuse to grant or renew any permit, license, or similar 

grant relating to the operation of the Transferred Assets on account of the filing or pendency of 

the Debtors’ chapter 11 cases or the consummation of the transactions contemplated by the 

Agreement including, without limitation, the Sale and the assumption and assignment of the 

Assumed Agreements. 

27. Nothing in this Order or the Agreement releases, nullifies, or enjoins the 

enforcement of any liability to a governmental unit under police and regulatory statutes or 

regulations that any entity would otherwise be subject to as the owner or operator of property 

after the date of entry of this Order.   

28. To the fullest extent permissible under applicable law, except as otherwise 

expressly provided for in the Agreement or this Order, the Debtors irrevocably and 

unconditionally releases, remises, and forever discharges the Purchaser from any and all suits, 

legal or administrative proceedings, claims, demands, damages, losses, costs, liabilities, interest 

or causes of action whatsoever, at law or in equity, known or unknown, which the Debtors and 

their estates might now have or subsequently may have as of the Closing, based on, relating to or 

arising out of the Agreement, the Sale or this Order, and the ownership, use or operation of the 

Transferred Assets, save only those obligations that expressly survive Closing under the 

Agreement.  
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Other Provisions 

29. Upon Closing, any cash proceeds of the Sale shall be paid over to the Debtors to 

be held in escrow pending the effective date of a chapter 11 plan or further order of the Court, at 

which time, such proceeds will be payable pursuant to the terms thereof or as otherwise ordered 

by this Court.  The value of the releases and unencumbered assets remains to be determined.  

30. The transactions contemplated by the Agreement are undertaken by the Purchaser 

without collusion and in good faith, and accordingly, the reversal or modification on appeal of 

the authorization provided herein to consummate the Sale and the transactions contemplated 

thereby shall not affect the validity of the Sale, unless such authorization and the Sale are duly 

stayed pending such appeal.  The Purchaser is a good faith buyer and, as such, shall have the full 

protections of section 363(m) of the Bankruptcy Code. 

31. Pursuant to Federal Rules of Bankruptcy Procedure 7062, 9014, 6004(h), and 

6006(d), this Order shall be effective immediately upon its entry and the Debtors and the 

Purchaser are authorized to close the Sale immediately upon entry of this Order. 

32. The releases set forth in the Agreement are approved pursuant to Federal Rule of 

Bankruptcy Procedure 9019. 

33. No bulk sales law or any similar law of any state or other jurisdiction applies in 

any way to the Sale or the transactions contemplated thereby. 

34. The failure specifically to reference any particular provision of the Agreement in 

this Order shall not diminish or impair the effectiveness of such provision, it being the intent of 

the Court that the Agreement is authorized and approved in its entirety; provided, however, that 

this Order shall govern if any inconsistency exists between the Agreement (including all 

ancillary documents executed in connection therewith) and this Order.  Likewise, all of the 

provisions of this Order are nonseverable and mutually dependent. 
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35. The Agreement and any related agreements, documents, or other instruments may 

be modified, amended, or supplemented by the parties thereto and in accordance with the terms 

thereof, without further order of the Court, provided that any such modification, amendment, or 

supplement does not have a material adverse effect on the Debtors’ estates. 

36. Nothing contained in any plan confirmed in the Debtors’ chapter 11 cases, any 

order confirming any such plan, any order converting any of the Debtors’ chapter 11 cases to a 

case under chapter 7 of the Bankruptcy Code, or any order dismissing any Debtor’s bankruptcy 

case, shall conflict with or derogate from the provisions of the Agreement or this Order in any 

way. 

37. The Court shall retain jurisdiction to, among other things, interpret, implement, 

and enforce the terms and provisions of this Order and the Agreement, all amendments thereto 

and any waivers and consents thereunder and each of the agreements executed in connection 

therewith to which the Debtors are party or which has been assigned by the Debtors to the 

Purchaser, and to adjudicate, if necessary, any and all disputes concerning or relating in any way 

to the Sale, including, but not limited to, retaining jurisdiction to: (a) compel delivery of the 

Transferred Assets to the Purchaser; (b) interpret, implement, and enforce the provisions of this 

Order; (c) protect the Purchaser against any alleged Liens, Claims, or other interests in or against 

the Transferred Assets of any kind or nature whatsoever; and (d) enter any orders under sections 

363 and/or 365 of the Bankruptcy Code with respect to the Assumed Agreements. 

38. All time periods set forth in this Order shall be calculated in accordance with 

Bankruptcy Rule 9006(a). 

39. To the extent that this Order is inconsistent with any prior order or pleading with 

respect to the Motion, the terms of this Order shall govern. 
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# # # END OF ORDER # # # 
 

Order Submitted By:  

 

DLA PIPER LLP (US) 
 

 

 

PEPPER HAMILTON LLP 
 

/s/ Andrew Zollinger                                   

Andrew Zollinger, State Bar No. 24063944 

DLA Piper LLP (US) 

1717 Main Street, Suite 4600 

Dallas, Texas 75201-4629 

Telephone: (214) 743-4500 

Facsimile: (214) 743-4545 

Email: andrew.zollinger@dlapiper.com 

 

-and- 

Thomas R. Califano (admitted pro hac vice) 

Dienna Corrado (admitted pro hac vice) 

1251 Avenue of the Americas 

New York, New York 10020 

Telephone: (212) 335-4500 

Facsimile:  (212) 335-4501 

Email:  thomas.califano@dlapiper.com 

dienna.corrado@dlapiper.com 

 

-and- 

 

Daniel M. Simon (admitted pro hac vice) 

One Atlantic Center 

1201 West Peachtree Street, Suite 2800 

Atlanta, Georgia 30309 

Telephone: (404) 736-7800 

Facsimile:  (404) 682-7800 

Email:  daniel.simon@dlapiper.com 

 

 

Counsel for the Debtors 

 

/s/ Francis J. Lawall                                     

Francis J. Lawall (admitted pro hac vice) 

3000 Two Logan Square  

Philadelphia, PA 19103  

Email:  lawallf@pepperlaw.com  

 

-and- 

 

Donald J. Detweiler (admitted pro hac vice) 

Hercules Plaza, Suite 5100 

1313 N. Market Street 

Wilmington, DE 19899-1709 

E-mail: detweild@pepperlaw.com 

 

-and- 

 

NORTON ROSE FULBRIGHT US LLP 
Ryan E. Manns 

2200 Ross Avenue 

Suite 3600 

Dallas, TX 75201-7932 

Email:louis.strubeck@nortonrosefulbright.com 

          ryan.manns@nortonrosefulbright.com  

 

Counsel for the Committee 

 

 

NELIGAN LLP 
 

/s/ James P. Muenker                        

Patrick J. Neligan Jr. 

James P. Muenker 

325 N. St. Paul Street, Suite 3600 

Dallas, Texas 75201 

Email: pneligan@neliganlaw.com 

            jmuenker@neliganlaw.com 

  

Counsel for SC-GA 2018 Partners, LLC 
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BRYAN CAVE LEIGHTON PAISNER LLP 
 

/s/ Michael P. Cooley                              

Michael P. Cooley 

JPMorgan Chase Tower, 2200 Ross Avenue 

Suite 3300 

Dallas, Texas 75201 

Email: michael.cooley@bclplaw.com 

 

-and- 

 

Mark Duedall 

Leah Fiorenza McNeill 

One Atlantic Center, 14th Floor 

Atlanta, Georgia 30309 

Email: mark.duedall@bclplaw.com 

            leah.fiorenza@bclplaw.com 

 

Counsel for Omega 
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EXHIBIT A 

ASSET PURCHASE AGREEMENT 
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