
Steven B. Smith, Esq.     Eric B. Fisher, Esq. 
LAW OFFICE OF STEVEN B. SMITH, ESQ. Lindsay A. Bush, Esq. 
389 Terhune Avenue     BINDER & SCHWARTZ LLP 
Passaic, NJ 07055     366 Madison Avenue 
Tel: 973.573.2720     New York, NY 10017 
       Tel: 212.510.7008 
 
Attorneys for Main Ingredient South, Inc. 
 
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 
       : 
In re       : Chapter 11 
       : 
SEASONS CORPORATE LLC et al. ,1  : Case No. 18-45284 (NHL) 
       : 
    Debtors.  : (Jointly Administered) 
       : 
----------------------------------------------------------x 
 

LIMITED OBJECTION OF MAIN INGREDIENT SOUTH, INC.  
TO DEBTORS’ MOTION FOR AN ORDER APPROVING  
THE SALE OF CERTAIN OF THE DEBTORS’ ASSETS 

 
 Main Ingredient South, Inc. (“Main Ingredient”), by and through its undersigned counsel, 

hereby respectfully submits this limited objection to the Amended Motion for Orders Pursuant to 

Sections 105(a), 363, 365 and 503 of the Bankruptcy Code and Bankruptcy Rules 2002, 6004 and 

6006: (A)(i) Establishing Bidding Procedures and Bid Protections in Connection with the Sale of 

Certain of the Assets of the Debtors, (ii) Approving the Form and Manner of Notices, (iii) 

Approving the Asset Purchase Agreement Subject to Higher and Better Offers and (iv) Setting a 

Sale Hearing Date; and (B)(i) Approving the Sale of Certain Assets of the Debtors Free and Clear 

of Liens, Claims and Encumbrances, (ii) Authorizing the Assumption and Assignment of Certain 

                                                           
1  The Debtors in these Chapter 11 cases are as follows: (i) Blue Gold Equities LLC, (ii) Central Avenue Market 

LLC, (iii) Amsterdam Avenue Market LLC, (iv) Wilmot Road Market LLC, (v) Seasons Express Inwood LLC, 
(vi) Seasons Lakewood LLC, (vii) Seasons Maryland LLC, (viii) Seasons Clifton LLC, (ix) Seasons Cleveland 
LLC, (x) Lawrence Supermarket LLC, (xi) Upper West Side Market LLC and (xii) Seasons Corporate LLC. 
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Unexpired Leases and Executory Contracts; and (iii) Granting Related Relief [Doc. No. 109] (the 

“Sale Motion”). 

BACKGROUND 
 

1. On November 4, 2015, Main Ingredient and Seasons Lakewood, LLC (“Seasons 

Lakewood”), one of the debtors in the above-captioned bankruptcy cases, entered into a long-term 

lease agreement (the “Original Agreement”) concerning the deli department in the Seasons 

Lakewood store pursuant to which Seasons Lakewood granted to Main Ingredient the exclusive 

right, for five years, to carry on the retail business of selling prepared and cooked food products to 

the public in exclusive areas of the Seasons Lakewood store.  A copy of the Original Agreement 

is attached as Exhibit A.  

2. The Original Agreement provided that Main Ingredient was responsible for 

providing all kitchen equipment including ovens, stoves, counters, cutlery and other necessary 

equipment (the “Main Ingredient Equipment”) and that such equipment “shall remain the sole and 

exclusive property” of Main Ingredient and “shall be used solely” by Main Ingredient.  See 

Original Agreement at p.2.  No listing of specific equipment purchased by Main Ingredient was 

included in the Original Agreement, or attached thereto.     

3. In order to procure the necessary funds to purchase the Main Ingredient Equipment, 

on or about December 8, 2015, Main Ingredient entered into a loan agreement with J.P. Morgan 

Chase Bank, N.A. (the “Chase Credit Facility”) pursuant to which Chase agreed to extend credit 

to the Main Ingredient in the form of a term loan in the principal sum of $154,733.00 (the “Chase 

Secured Loan”).  Simultaneously with the closing of the Chase Secured Loan, and at the request 

of Main Ingredient, Chase sent a check in the amount of $174,466.09 to the Culinary Depot for 

the purchase of the Main Ingredient Equipment. 
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4. Pursuant to the Chase Credit Facility, Main Ingredient granted Chase a continuing 

security interest in, and a lien on, all of the Main Ingredient Equipment.  On or about December 

16, 2015, Chase properly perfected its security interest in, and lien on, all of the Main Ingredient 

Equipment by filing the appropriate UCC financing statement and related documentation (the 

“Chase Lien”). 

5. On January 2, 2018, Main Ingredient and Seasons Lakewood entered into that 

certain Settlement Agreement and Mutual General Release in order to memorialize the terms of 

Seasons Lakewood’s buyout of Main Ingredient (the “Settlement Agreement”).  A copy of the 

Settlement Agreement is attached as Exhibit B.  Pursuant to the Settlement Agreement, among 

other terms, (i) the parties agreed to cancel by mutual consent the terms of the Original Agreement, 

including Main Ingredient’s five year exclusive right to operate the deli concession at the Seasons 

Lakewood store, (ii) Seasons Lakewood agreed to pay Main Ingredient the amount of $350,000.00; 

$2,692.30 per week for 130 weeks, with the last payment to be made on August 7, 2020 (the “Final 

Payment Date”), and (iii) Main Ingredient agreed to sell the Main Ingredient Equipment to Seasons 

Lakewood.  See Settlement Agreement at 1(a)(b)&(e). 

6. As set forth in the Settlement Agreement, Main Ingredient and Seasons Lakewood 

mutually agreed that title to the Main Ingredient Equipment would not transfer to Seasons 

Lakewood until the Final Payment Date.  Specifically, the Settlement Agreement provides that 

“Main Ingredient South will hereby transfer all of its equipment to Seasons after final payment is 

received.”  See Settlement Agreement at 1(f) (emphasis added).  The fact that the ownership of the 

Main Ingredient Equipment would remain with Main Ingredient pending payment in full of the 

amounts required under the Settlement Agreement was a critical component of the settlement, 

absent which Main Ingredient would not have agreed to the other terms of the settlement. 
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7. On September 16, 2018, the Debtors, including Seasons Lakewood, commenced 

these chapter 11 cases.  On the same day, the Debtors filed a motion seeking approval to sell all 

their assets, including the Main Ingredient Equipment.  

8. On November 28, 2018, the Debtors conducted an auction to sell their assets, and 

SSNS LLC, the stalking horse bidder approved by the Court, was the successful bidder (the 

“Purchaser”).  Under the terms of its bid, the Purchaser will pay a total of $17 million to the 

Debtors in exchange for all of the Acquired Assets (as defined in the Amended Asset Purchase 

Agreement), which include the Main Ingredient Equipment.  

OBJECTION 

I. The Main Ingredient Equipment Is Not Property Of The  
Estate And Cannot Be Included In The Debtors’ Asset Sale 
 
A. The UCC Does Not Govern The Sale Of The Main Ingredient Equipment 

9. The Uniform Commercial Code (“UCC”) does not apply to contracts that do not 

predominately involve a sale of goods.  See KSW Mechanical Services v. Johnson Controls, Inc., 

992 F. Supp.2d 135 (E.D.N.Y. 2014); Quality Guaranteed Roofing, Inc. v. Hoffman-La Roche, 

Inc., 302 N.J.Super. 163, 165-66 (App. Div. 1997).  More specifically, the UCC does not apply to 

a settlement agreement simply because it may include a sale of goods, because the primary purpose 

of a settlement agreement is the settlement, and not the sale of goods.  Ross-Simons of Warwick, 

Inc. v. Baccarat, Inc., 102 F.3d 12, 17 (1st Cir. 1996); Ole Mexican Foods, Inc. v. Hanson Staple 

Company, 285 Ga. 288, 676 S.E.2d 169 (2009).  The mere fact that title to Article 2 goods changes 

hands pursuant to a transaction does not, by that fact alone, make the transaction a sale of goods.  

See, e.g., Grappo v. Alitalia Linee Aeree Italiane, S.p.A., 56 F.3d 427, 432 (2d Cir.1995).     

10. In the case at bar, the contract entered into by and between Main Ingredient and 

Seasons Lakewood is not an installment purchase agreement or a customer purchase order form, 
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each of which primarily concern the sale goods and have been found to be subject to the UCC.2   

The contract is entitled Settlement Agreement and Mutual General Release.  Indeed, the two 

WHEREAS clauses in the Settlement Agreement refer to (i) the fact that the parties entered into 

the Original Agreement, and (ii) the fact that Seasons Lakewood agreed to pay, and Main 

Ingredient agreed to accept, as settlement, the payment amount of $350,000.00.  The sale of the 

Main Ingredient Equipment is not the primary concern of the Settlement Agreement.  It is but one 

of a number of settlement terms reached by the parties in respect of the Original Agreement, and 

was part of the consideration given to Main Ingredient in exchange for the settlement of Main 

Ingredient’s rights under the Original Agreement.    

11. Because the sale of the Main Ingredient Equipment is not the primary concern of 

the Settlement Agreement, it should not be governed by Article 2 of the UCC.  As a result, the 

clear intent of the parties as set forth in the Settlement Agreement -- i.e., that title to the Main 

Ingredient Equipment shall remain with Main Ingredient until the Final Payment Date -- should 

govern.  Accordingly, because Main Ingredient retained title to the Main Ingredient Equipment, 

such equipment is not property of the estate under section 541 of the Bankruptcy Code, and cannot 

be included in the Debtors’ sale of their assets. 

B. Even If The UCC Governs, The Main Ingredient  
Equipment Is Still Not Property Of The Estate 
 

12. Assuming, arguendo, that this Court concludes that the UCC does govern the sale 

of the Main Ingredient Equipment, notwithstanding that such sale is just one of a number of 

                                                           
2  The cases which interpret the interplay between the Bankruptcy Code and UCC § 2-401(1) and (3) -- e.g., In re J. 

Adrian Sons, Inc., 205 B.R. 24 (Bankr. W.D.N.Y. 1997) and In re Aleris International, Inc., 456 B.R. 35 (Bankr. D. 
Del. 2011), discussed below -- each deal with contracts which primarily concern the sale of goods.  The J. Adrian 
Court dealt with an installment purchase agreement and the Aleris Court dealt with a customer purchase order form.  
See In re J. Adrian Sons, Inc., 205 B.R. at 25-26; In re Aleris Intern. Inc., 456 B.R. at 38. 

 

Case 1-18-45284-nhl    Doc 225    Filed 12/03/18    Entered 12/03/18 18:42:47



6 
 

settlement terms which, taken together, comprise the Settlement Agreement, Main Ingredient 

respectfully submits that under N.J.S.A. 12A:2-401(1) or (3), title to the Main Ingredient 

Equipment remained with Main Ingredient, and did not transfer to Seasons Lakewood.  As a result, 

the Main Ingredient Equipment is not property of the Debtors’ estates and cannot be included in 

the sale of their assets.   

(i) Title to the Main Ingredient Equipment Did Not Pass 
To Seasons Lakewood Under N.J.S.A. 12A:2-401(3) 

 
13. Article 2-401(3) of the UCC governs the transfer of title where, as here, no physical 

shipping or delivery of the goods is necessary or contemplated.  As adopted in New Jersey,3 

Section 12A:2-401(3) provides as follows: 

(3) Unless otherwise explicitly agreed where delivery is to be made without moving 
the goods, 

(a) if the seller is to deliver a tangible document of title, title passes at the time when 
and the place where he delivers such documents and if the seller is to deliver an 
electronic document of title, title passes when the seller delivers the document;  or 
 
(b) if the goods are at the time of contracting already identified and no documents are 
to be delivered, title passes at the time and place of contracting. 

See N.J.S.A. 12A:2-401(3).  Here, whether under 401(3)(a) or (b), title to the Main Ingredient 

Equipment did not pass to Seasons Lakewood. 

14. First, under 401(3)(a), (i) Seasons Lakewood was already in possession of the Main 

Ingredient Equipment at the time the parties entered into the Settlement Agreement, and (ii) the 

Settlement Agreement  contemplates that Main Ingredient will have to deliver a tangible document 

of title on or about the Final Payment Date in 2020.  Specifically, section 1(f) of the Settlement 

Agreement evidences the intent of the parties by providing as follows: “Main Ingredient South 

                                                           
3  Section 10 of the Settlement Agreement provides that the agreement shall be governed and construed under the laws 

of the State of New Jersey.  
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will hereby transfer all of its equipment to Seasons after the final payment is received.”  See 

Settlement Agreement at 1(f).   

15. Second, under 401(3)(b), Seasons Lakewood was already in possession of the Main 

Ingredient Equipment at the time the parties entered into the Settlement Agreement, and (ii) the 

goods to be sold were not identified in the Settlement Agreement.  In fact, there is no listing of 

equipment to be sold anywhere in the Settlement Agreement, or in any exhibits attached thereto.  

Glaringly absent is a bill of sale or any other documentation which would include a precise listing 

of exactly which of Main Ingredient’s equipment would ultimately be transferred to Seasons 

Lakewood.  The absence of such a precise listing of equipment clearly evidences the intent and 

expectation of the parties that Main Ingredient would have to deliver a tangible document of title 

at a closing which would occur on or about the Final Payment Date. 

16. In In re Aleris Intern., Inc., 456 B.R. 35 (Bankr. D. Del. 2011), the Court, in 

analyzing the passage of title under UCC § 2-401(3)(b), noted that a buyer acquires title to goods 

at the moment the sales contract is executed where (1) the seller has relinquished physical 

possession of the sold goods, (2) the buyer is already in possession of such goods, and (3) the 

parties have contemplated no further action on the part of the seller.  Id. at 43.  Here, although 

Main Ingredient has relinquished physical possession of the sold goods, and Seasons Lakewood 

was already in possession of such goods at the time the parties entered into the Settlement 

Agreement, the parties have clearly contemplated further action on the part of Main Ingredient to 

take place on or about the Final Payment Date. 

17. Accordingly, it is clear from the foregoing that title to the Main Ingredient 

Equipment did not pass to Seasons Lakewood at the time the parties entered into the Settlement 

Agreement pursuant to N.J.S.A. 12A:2-401(3). 
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(ii) Title to the Main Ingredient Equipment Did Not Pass 
To Seasons Lakewood Under N.J.S.A. 12A:2-401(1) 

 
18. Section 12A:2-401(1) provides as follows: 

(1) Title to goods cannot pass under a contract for sale prior to their 
identification to the contract (12A:2-501), and unless otherwise explicitly 
agreed the buyer acquires by their identification a special property as limited by 
this Act.  Any retention or reservation by the seller of the title (property) in 
goods shipped or delivered to the buyer is limited in effect to a reservation of a 
security interest.  Subject to these provisions and to the provisions of the 
Chapter on Secured Transactions (Chapter 9), title to goods passes from the 
seller to the buyer in any manner and on any conditions explicitly agreed on by 
the parties. 

N.J.S.A. 12A:2-401(1)(emphasis added). 

19. Here, as noted above, the Settlement Agreement does not properly identify which 

goods are being sold to Seasons Lakewood.  There is no equipment listing within the Settlement 

Agreement.  There is no equipment listing attached to the Settlement Agreement.  There is no bill 

of sale or any other documentation one might expect to see when goods are being sold.  In fact, 

nowhere in the Settlement Agreement is the term “equipment” even defined.  There is no such 

identification because it was always contemplated by the parties, both in the Original Agreement 

and the Settlement Agreement, that the Main Ingredient Equipment would remain the sole and 

exclusive property of Main Ingredient until the Final Payment Date.  See Original Agreement  at 

p.2; Settlement Agreement  at 1(f). 

20. In light of the foregoing, because there is no identification of the Main Ingredient 

Equipment being sold to Seasons Lakewood, title to the Main Ingredient Equipment could not 

have passed to Seasons Lakewood at the time the parties executed the Settlement Agreement 

pursuant to N.J.S.A. 2-401(1).  

(iii) The Holdings In In re J. Adrian Sons, Inc. And In re Aleris  
International, Inc. Are Inapposite To The Facts Of This Case 
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21. The Debtors may direct this Court’s attention to the facts and holdings of In re J. 

Adrian Sons, Inc., 205 B.R. 24 (Bankr. W.D.N.Y. 1997) and In re Aleris International, Inc., et al., 

456 B.R. 35 (Bankr. D. Del. 2011).  However, the facts present in each of these cases are 

distinguishable from those present in the instant case and, therefore, the holdings in each of these 

cases are inapposite to the instant situation. 

(i) The J. Adrian Case 

22. In J. Adrian, the equipment in question was the subject of a lease between the 

debtor/buyer and Empire National Leasing, Inc. which expired pre-petition.  Thereafter, the debtor 

and Empire entered into a monthly installment agreement pursuant to which the debtor agreed to 

buy the equipment in exchange for making twelve monthly installment payment.  The agreement, 

however, was silent as to when title to the equipment would pass to the debtor.  The debtor 

subsequently filed its chapter 11 case. 

23. Empire claimed ownership of the equipment because the terms of the purchase 

option -- included in the original lease -- contemplated that title not pass to the debtor “unless and 

until payment was received in full.”  Empire based its argument on  UCC § 2-401(1) arguing that 

title passes “in any manner and on any conditions explicitly agreed on by the parties.”  

24. The debtor, however, argued that it did not exercise the purchase option but, 

instead, entered into a new purchase agreement which did not include the provision that title 

wouldn’t pass until final payment.  The debtor based its argument on UCC § 2-401(3) arguing that 

tile passed to the debtor at the time the parties entered into their new agreement. 

25. The Court ultimately concluded that Empire had only an unperfected security 

interest in the equipment relying on the language in 2-401(1) which provided that “any retention 

or reservation by the seller of the title . . . is limited in effect to a reservation of a security interest.”  
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The Court reached this conclusion because it held that § 2-401(1) trumps § 2-401(3) and that “no 

logical construction of . . .  § 2-401(3) would permit disobedience to § 2-401(1).”  Notwithstanding 

the foregoing, Main Ingredient respectfully submits that the J. Adrian court’s holding is inapposite 

to the facts of the case at bar. 

26. First, the J. Adrian court, itself, noted that the question of the interplay between § 

2-401(1) and § 2 -401(3) “is not free from doubt in light of the structure of § 2-401.”  In re J. 

Adrian Sons, Inc., 205 B.R. at  26.  Second, assuming arguendo, that the court correctly concluded 

that § 2-401(1) does trump § 2-401(3) -- and there is no explicit language in the provisions to 

support that proposition -- the holding is inapposite to the facts of this case because identification 

was not in dispute in the J. Adrian case.  Here, because there is no adequate identification of the 

equipment that was sold to Seasons Lakewood, even under § 2-401(1), but certainly under § 2-

401(3), title to the Main Ingredient Equipment simply could not, and did not, pass to Seasons 

Lakewood. 

(ii) The Aleris Case 

27. In Aleris, the seller of equipment argued that it retained title to such equipment 

under § 2-401(3) and, as such, the equipment was not property of the debtor’s estate.  In re Aleris 

International, Inc., et al., 456 B.R. at 39.  The debtor/buyer, relying on § 2-401(1), argued that the 

seller retained, at most, a security interest in the equipment.  The Aleris Court held, like the J. 

Adrian Court, that the debtor acquired title, and the seller retained just a security interest.  

28. In reaching that conclusion, the Court noted the following: (i) § 2-401(3) provides 

that if no delivery is required, title to identified goods passes at the time and place at which the 

contract is executed,” Id. at 41 (emphasis added), and (ii) a buyer acquires title to goods at the 
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moment the sales contract is executed only where, among other things, “the parties have 

contemplated no further action on the part of the seller.”  Id. at 43.  

29. Here, as noted, there is no adequate identification of the equipment being sold to 

Seasons Lakewood.  Not in the Settlement Agreement.  Not even in the Original Agreement.  

Therefore, even under the Aleris court’s interpretation of § 2-401(3), and even assuming arguendo 

that § 2-401(1) trumps § 2-401(3), title to the Main Ingredient Equipment did not pass when the 

parties entered into the Settlement Agreement.  

30. Moreover, because the Settlement Agreement clearly provides that the parties have 

contemplated further action on the part of Main Ingredient -- i.e., that it must transfer its equipment 

to Seasons Lakewood on or about the Final Payment Date -- Seasons Lakewood could not have 

acquired title to the equipment at the moment the parties entered into the Settlement Agreement. 

31. In addition to the foregoing, and as noted above, the J Adrian and Aleris Courts 

dealt with an installment purchase agreement and a customer purchase order form, respectively, 

both of which are contracts which primarily concern the sale of goods.  The primary purpose of 

the Settlement Agreement, however, is not the sale of the Main Ingredient Equipment, but the 

settlement of all of Main Ingredient’s rights pursuant to the Original Agreement, including Main 

Ingredient’s five-year exclusive right to run the deli concession in the Seasons Lakewood store.    

32. Therefore, the facts of the case at bar are distinguishable from the facts present in 

both J. Adrian and Aleris.  As such, the holdings of those courts are inapposite to the situation 

before this Court, and should not apply. 

33. In light of the foregoing, Main Ingredient respectfully submits that title to the Main 

Ingredient Equipment did not pass to Seasons Lakewood under either N.J.S.A. 12A:2-401(1) or 
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(3).  Accordingly, the Main Ingredient Equipment is not property of the estate and cannot be 

included in the Debtors’ sale of their assets. 

II. The Settlement Agreement Is An Executory Contract Which  
Must Be Assumed And Assigned As Part Of The Debtors’ Sale 

 
A. The Settlement Agreement Is An Executory Contract 

34. The classic definition of an executory contract is one where, when a bankruptcy 

case is filed, both parties still have unperformed obligations such that the failure of one to perform 

would constitute a breach of the agreement.  In re Penn Traffic Co., 524 F.3d 373, 379 (2nd Cir. 

2008).  The unperformed obligations must be material and not trivial.  Id. 

35. Here, there can be no dispute that both Main Ingredient and Seasons Lakewood still 

have material, unperformed obligations under the terms of the Settlement Agreement.  Seasons  

Lakewood is obligated to make weekly payments to Main Ingredient in the amount of $2,692.30 

until August 7, 2020.  Main Ingredient is obligated to effectuate the transfer of the Main Ingredient 

Equipment to Seasons Lakewood on or about August 7, 2020.   

36. The obligations of Main Ingredient and Seasons Lakewood are material because 

they speak directly to the primary purpose of the Settlement Agreement, namely, the settlement of 

claims between the parties which provided finality and certainty.  In re Cho, 581 B.R. 452, 463-

64 (Bankr. D. Md. 2018). 

37. Accordingly, the Settlement Agreement is an executory contract. 

B. The Debtors Need To Assume And Assign The Settlement  
Agreement If It’s To Be Included In The Debtors’ Sale 
 

38. Because the Settlement Agreement is an executory contract, (i) the Debtors must 

assume and assign the contract to the Purchaser to the extent they desire to include the Main 

Ingredient Equipment in the sale, (ii) the Debtors must cure any defaults under the Settlement 
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Agreement,4 and (iii) the Purchaser must provide Main Ingredient with adequate assurance of 

future performance.  11 U.S.C. § 365(b)(1)(C); see also 11 U.S.C. § 365(f)(2).  The Debtors bear 

the burden of proof as to issues under section 365 of the Bankruptcy Code and they have the 

affirmative duty to provide Main Ingredient with adequate assurance of future performance.  See 

In re Toys “R” Us, Inc., 587 B.R. 304, 311 (Bankr. E.D.Va. 2018); Richmond Leasing Co. v. 

Capital Bank, N.A., 762 F.2d 1303, 1309 (5th Cir. 1985); In re Lafayette Radio Electronics Corp., 

12 B.R. 302, 307 (Bankr. E.D.N.Y. 1981). 

39. Here, the Debtors have not taken any steps to assume and assign the Settlement 

Agreement.  In fact, the Purchaser did not even include the Settlement Agreement in the list of 

contracts to be transferred as part of the sale.  See Dkt. No. 159.  

40. In light of the foregoing, the Main Ingredient Equipment cannot be included in the 

Debtors’ sale of their assets. 

III. Bankruptcy Courts Are Courts Of Equity Empowered  
 To Provide Relief To Prevent Undeserved Windfalls 
 

41. Bankruptcy courts are courts of equity.  See 11 U.S.C § 105(a)(providing the 

“[p]ower of court” provision of the Bankruptcy Code); Young v. U.S., 535 U.S. 43, 50 (2002); 

Pepper v. Litton, 308 U.S. 295, 305 (1939).  Courts of equity are not bound by strict black letter 

law principles, but rather are empowered with broader authority to grant relief “in keeping with 

the fundamental notion of fairness.” Pepper v. Litton, 308 U.S. at 305.  This authority allows such 

courts to make decisions in the interest of producing fair and just results “to the end that fraud will 

not prevail, that substance will not give way to form, that technical considerations will not prevent 

substantial justice from being done.”  Id.   

                                                           
4  Seasons Lakewood has not made any post-petition payments to Main Ingredient, missing eleven (11) payments of 

$2,692.30, for a total amount of $29,615.30. 
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42. Here, the Debtors will receive a significant windfall if they are allowed to include 

the Main Ingredient Equipment in the sale of their assets without being ordered to either rernit 

payments to Main Ingredient or relinquish possession of the Main Ingredient Equipment, both of 

which were bargained for terms of the Settlement Agreement entered into by and between Main 

Ingredient and Seasons Lakewood. 

WHEREFORE, Main Ingredient respectfully requests that the Court enter an order (i) 

sustaining its objection to the Sale Motion, (ii) denying the Sale Motion to the extent it purports to 

include the Main Ingredient Equipment in the sale, (iii) excluding the Main Ingredient Equipment 

from the sale, and (iv) granting such other and further relief as the Court deems just and 

appropriate. 

Dated: New York, NY 
December 3, 2018 

Respectfully submitted, 

N B. SMITH, ESQ. 

Steven B. Smith, Esq. 
389 Terhune A venue 
Passaic, NJ 07055 
Tel: 973.573.2720 
stevesmithlaw@gmail.com 

-and-

BINDER & SCHWARTZ LLP 
366 Madison A venue 
New York, NY 10017 
Tel: 212.933.4551 
Eric B. Fisher, Esq. 
Lindsay A. Bush, Esq. 
efisher@binderschwartz.com 
lbush@binderschwartz.com 
Tel: 212.510.7008 
Attorneys for Main Ingredient South, Inc. 
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AGREEMENT 

Agreement 

This agreement is made and dated this I{ day of November·20l5, by and between The Main 
Ingredient, LLC, a New Jersey limited liability company ("VENDOR") and Seasons Lakewood, 
LLC ("LAKEWOOD" or "Owner"), a New Jersey limited liability company. 

In consideration of the mutual covenants set forth herein and other valuable consideration, 
the receipt and sufficiency of which hereby are acknowledged, the parties hereto hereby agree as 
follows 

BACKGROUND: 

LAKEWOOD operates a kosher food market located at 711 Cedarbridge Ave, Lakewood NJ 
(the "LAKEWOOD Store"). 

LAKEWOOD and VENDOR hereby agree to the following long-term lease arrangement 
concerning the deli department in the LAKEWOOD Store: 

LAKEWOOD hereby grants to VENDOR an exclusive deli concession, i.e., the right to carry on the 
retail business of selling prepared and cooked food products to the public in exclusive areas of the 
LAKEWOOD Store, upon the terms set forth in this Agreement, including: 

o An Exclusive Production and Sales Space, including sufficient deli counter space, fridge 
space, kitchen space, additional space for "grab and go" items, "pop up" space as needed 
for seasonal items, open fridge display space, pickle bar area, hot table station, hot self
serve station, kitchen in basement with fridge and freezer, dry stock area and the electric 
and disposal /trash equipment (i.e. dumpster, bail machine, grease trap) to be used 
therein, shall be used exclusively by VENDOR; 

o VENDOR will have full discretion with regard to the Operation of its concession in the 
Exclusive Production and Sales Space, including the right to set all prices and terms of 
sale, including designated loss leaders and specials and to identify the type of sale (i.e. 
wholesale or retail). Wholesale shall be defined as any item sold to party planners, 
resellers, full-service caterers, drop-off catering package, institution drop-off, and 
synagogues. "Loss leaders" will be identified on a case by case basis. 

o LAKEWOOD will provide checkout services to purchasers of VENDOR's products at 
no additional cost to VENDOR; 

o LAKEWOOD agrees not to sell any item in the LAKEWOOD Store or by any other 
entity affiliated with LAKEWOOD that may compete with the prepared and cooked 
food items offered for sale by VENDOR (collectively, the "VENDOR Items"), on the 
terms set forth below. 

In consideration of the foregoing, LAKEWOOD will pay to VENDOR, and allow 
LAKEWOOD to retain: (i) For the first year after opening, Twenty Three (23%) percent of the 
weekly gross sales of products sold by VENDOR (the "Weekly Vendor Sales") excluding 
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wholesale products, and school meals, and Twenty Five (25%) thereafter, and (ii) 12.5% of the 
Weekly Vendor Sales of wholesale products, and (iii) 8% of the Weekly Vendor Sales of school 
meals, and (iv) LAKEWOOD will pay all monies due to VENDOR pursuant to this Agreement, 
within seven (7) days of the end of the business week of the sale of the applicable VENDOR Items._ 
Business week shall conclude on Friday. 

VENDOR hereby agrees that VENDOR and Moishe Goldberg or his designee will sell the Vendor 
Items in no other retail outlet within a 10 mile radius of LAKEWOOD and LAKEWOOD agrees 
that VENDOR shall have the right to sell VENDOR's products on the website of LAKEWOOD and 
its affiliates (the "LAKEWOOD Website"). All VENDOR transactions at the LAKEWOOD Store 
and through the LAKEWOOD Website must be processed through the LAKEWOOD Store POS 
system. 
Responsibilities of LAKEWOOD during lease term; 

LAKEWOOD is responsible to: 

o Provide to VENDOR the space and utilities, adequate lighting, heat and air-conditioning, 
and other environmental conditions to enable VENDOR to provide the services and sell 
its products as contemplated herein . 

. o Provide to VENDOR all walk-in fridge and freezers and their maintenance excluding 
abuse of such equipment by VENDOR, showcases and prepared food fridges, and hood 
in kitchen (collectively, "LAKEWOOD Equipment"). The LAKEWOOD Equipment 
shall remain the sole and exclusive property of LAKEWOOD. 

o Staff and Maintain the checkout services at LAKEWOOD's expense, including 
compliance with regulatory requirements required by law; 

o Maintain property and liability insurance covering the entire store premises, as is 
customary and reasonable for such operations, 

o Remit to VENDOR on a weekly basis its share of the after-sales tax gross sales receipts 
for the VENDOR Items. In the event of a dispute or error in the calculation of the 
payment share to VENDOR, the payment of the following week's share shall reflect and 
account for the difference. 

o Providing free delivery, in accordance with the LAKEWOOD Store policy, to customers 
of VENDOR and for VENDOR wholesale delivery within reason. 

o Providing, at a negotiated discount rate, the opportunity to acquire leftover produce (i.e. 
vegetable no longer considered marketable for LAKEWOOD Store consumers) from 
LAKEWOOD Store or the opportunity to avail itself to LAKEWOOD Store produce 
orders. 

Responsibilities of VENDOR during lease terms 

VENDOR is responsible to fully maintain the deli department including: 
o Consistent stocking of a broad array of fresh products chosen by VENDOR. 
o Provide all kitchen equipment including ovens, stoves, counters, cutlery and other 

equipment needed to prepare and cook and present food for all products sold in 
VENDOR's department (collectively, "VENDOR Equipment"). The VENDOR 
Equipment shall remain the sole and exclusive property of VENDOR or its supplier and 
shall be used solely by VENDOR. 
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o All maintenance and upkeep of all VENDOR Equipment. 
o Fully staff at its expense the deli department, provided, however, that (i) all such staff 

and any and all VENDOR Equipment shall comply with all governmental rules and 
regulations and (ii) VENDOR shall at all times maintain any and all insurance required 
in connection with said staff, including, but not limited to, workers compensation 
insurance. 

o Stock and price its selections competitively to the local market. 
o Providing work clothing in the LAKEWOOD Store's deli area to the reasonable 

satisfaction of LAKEWOOD. 
o Ensuring that all of Vendor's equipment in its department is in compliance with 

governmental and quasi-governmental bodies having jurisdiction thereof. 

Exclusivity 

Until the earlier to occur of (i) the expiration of the term of this Agreement, or (ii) any 
earlier permitted termination of this Agreement, LAKEWOOD will not sell any item that competes 
with VENDOR Items, in the LAKEWOOD Store or on the LAKEWOOD Website. 

Marketing and Advertising 

o LAKEWOOD shall, at its cost and expense, publish 1 email per week ("Weekly Email) (usually 
published Wednesday night) and 1 circular per week ("Circular") (usually published on 
Saturday). VENDOR must submit information to LAKEWOOD by no later than (i) 10:00 AM 
on the day prior to the publication for the Weekly Email and (b) 5:00 PM on Monday (which 
information must include its list price) for the Circular. 

o All other marketing and advertising expenses shall be at the sole cost and expense of Vendor. 
o All marketing and/or advertising materials related to VENDOR's Items at the LAKEWOOD 

Store or LAKEWOOD Website must be approved in writing by LAKEWOOD. 

Telecommunications and Office Expenses 

o VENDOR shall provide, at its sole cost and expense, adequate staff available to answer and 
receive its customer's phone calls during all hours of VENDOR'S Store operations. 

o Other than the Weekly Email and Circular, any and all printing, copying, and/or faxing 
requirements FOR VENDOR and its department, shall be at the sole cost, expenses and 
responsibility of VENDOR. 

o Vendor shall have sole and exclusive authority to decide on its marketing policies and the 
expense therefor. 

Duration of this arrangement 
This arrangement will continue for Five ( 5) years from the date of this Agreement, unless earlier 
terminated due to the breach of this Agreement by VENDOR or LAKEWOOD. 

Lease compliance remedies and termination 
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2. All required insurance policies shall be maintained with insurance companies licensed or 
authorized within the state pertaining to the licensing agreement and holding the same AM 
Best rating as the insurance policies carried by LAKEWOOD. Said policies shall contain a 
provision that coverage will not be cancelled or non-renewed except in accordance with the 
policies in existence, notice of which shall be timely provided to owner. VENDOR shall 
provide owner with a copy of such notice within one (1) business day of its receipt thereof 
and within the greater if the cancellation period of the existing policies or five (5) business 
days thereafter, whichever is greater, cause the policy to be reinstated or like-kind policy to 
be issued by an insurance company meeting the requirements ofthis exhibit. At any time 
during the term if this agreement, when requested by owner, VENDOR shall promptly 
produce complete copies of all insurance policies required herein and evidence of payment 
of premiums thereon. If n:ot so produced, owner shall have the immediate right to procure 
the required insurance on behalf of VENDOR and to charge and deduct the cost thereof 
from the within price, but owner shall not be under any obligation to do so. 

3. In the event that either party sustains a loss by fire or other casualty, then such party agrees 
to waive all rights of recovery against the other party and no third party shall have any right 
of recovery against the party sustaining such loss by way of subrogation or assignment or 
otherwise. Each party is solely responsible for satisfying policy deductibles and/or 
retentions applicable to such loss and without contribution by the other party. 

4. The owner's entities, along with their subsidiaries and affiliated entities, now or hereafter 
formed, all as their interests may appear, and such other parties in interest as Owner may 
designate in writing from time to time (collectively, "Additional Insured' s"), shall be 
included as Additional Insureds on General Liability and Umbrella Liability policies. The 
coverage afforded to the Additional Insureds shall be written on a primary non-contributory 
basis, and shall not require or contemplate contribution by any other policy(ies) of 
LAKEWOOD parties, whether collectible or not. 

Certificates in the customary form, ( i.e., Accord 25), evidencing all lines of coverage required 
hereunder including naming the LAKEWOOD parties as additional insured(s), shall be delivered to 
LAKEWOOD or LAKEWOOD's managing agent, or their agent together. Similar certificates shall 
be delivered evidencing the renewal or replacement of such insurance, at least ten (10) days prior to 
the effective date of such renewal or change of insurer. 

5. VENDOR agrees that it is fully responsible for the compliance with all current and 
thereinafter enacted requirements and provisions under the Occupational Safety and Health 
Act of 1970 ("OSHA") and/or any special standards and/or requirements for its employees, 
and as promulgated by LAKEWOOD, with regard to the work or work areas. VENDOR is 
to purchase mandatory insurance covering its employees as required in state of license 
agreement (such as Worker's Compensation, Disability, etc.). Failure of VENDOR to meet 
statutory financial'>responsibility obligations (i.e. bond or insurance policy) shall not obligate 
or to pursue LAKEWOOD for any resulting penalties, fines, claims, etc. 

INDEMNITY 

1. To the fullest extent permitted by law, VENDOR shall indemnify, defend, save and hold 
LAKEWOOD and its entities, including but not limited to; any lender and their partners, 
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members, directors, trustees, officers, agents and employees (Collectively 
"LAKEWOOD Indemnitees" and individually "LAKEWOOD Indemnitee") harmless 
from and against all claims, demands, liability or loss (including reasonable attorneys' 
fees and disbursements as well as reasonable attorneys' fees incurred in the enforcement 
of this indemnity) which in any way arise out of or are connected with, or are claimed to 
arise out of fault attributable to VENDOR. 

2. To the fullest extent permitted by law, LAKEWOOD shall indemnify, defend, save and 
hold VENDOR and its employees and customers, including but not limited to; any 
lender and their partners, members, directors, trustees, officers, agents and employees 
(Collectively "VENDOR Indemnitees" and individually "VENDOR Indemnitee") 
harmless from and against all claims, demands, liability or loss (including reasonable 
attorneys' fees and disbursements as well as reasonable attorneys' fees incurred in the 
enforcement of this indemnity) which in any way arise out of or are connected with, or 
are claimed to arise out of fault attributable to LAKEWOOD. 

3. The defense and indemnity set forth in this section is, in all cases, not subject to the 
limitations of the insurance coverages required to be maintained hereunder, and, to the 
maximum extent permitted by law, includes all liability, damages, loss, claims, demands 
and actions on account of bodily injury, death or property loss to LAKEWOOD, 
VENDOR, or their respective indemnitees, employees, agents, or invitees, or to any 
other persons, whether based upon, or claimed to be based upon statutory (including, 
without limiting the generality of the foregoing, worker's compensation), contractual, 
tort or other liability. In addition, the liability, damage, loss, claims, demands and 
actions for trademark, copyright or patent infringement, for unfair competition or 
infringement of any other so-called "intangible" property rights, for defamation, false 
arrest, malicious prosecution or any other infringement of personal, advertising or 
property rights of any kind whatsoever or which arise out of any failure of VENDOR or 
LAKEWOOD, as the case may be, to discharge its duties specified herein or in the 
contact documents. 

4. The provisions of this article shall survive the termination of this agreement. 
5. If at any time VENDOR shall neglect or fail to provide or maintain insurance or to 

deliver insurance policies in accordance with this Agreement, LAKEWOOD may effect 
such insurance as agent for VENDOR, by taking out policies in a company satisfactory 
to LAKEWOOD, and the amount of the premiums paid for such insurance shall be paid 
by VENDOR to LAKEWOOD on demand. LAKEWOOD, in addition to 
LAKEWOOD's other rights, powers and remedies, shall be entitled to recover as 
damages for any breach of VENDOR's obligations hereunder, the uninsured amount of 
any liability, claim, loss, damage or expense, including reasonable attorneys' fees, 
suffered or incurred by LAKEWOOD, and shall not be limited in the proof of damages 
which LAKEWOOD may claim against VENDOR to the amount of the insurance 
premiums not paid or incurred by VENDOR which would have been payable for such 
msurance. 

VENDOR agrees that throughout the term of this Agreement and any extension thereof, and, 
in the event this Agreement expires or is terminated (i) by VENDOR or (ii) by LAKEWOOD, for a 
period of six (6) months after the expiration or termination of this Agreement, neither VENDOR 
nor Moishe Goldberg shall establish, open, be engaged in, or in any manner whatsoever become 
interested, directly or indirectly, either as employee, owner, partner, agent, shareholder, director, 
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officer, or otherwise, in any business, trade or occupation similar to the business to be operated by 
VENDOR at LAKEWOOD, within a 10 mile radius of the Townhip of Lakewood, NJ. 

Both parties agree that any change in terms of this agreement must be in writing and 
signed by both parties to be valid. 

The parties agree that all disputes arising between the parties or their principals regarding 
any aspect of this Agreement shall be submitted to binding arbitration. If the parties cannot agree on 
a single arbitrator, then such dispute shall be submitted to a panel of three (3) Orthodox Jewish 
arbitrators, to be determined as follows: Seller and Purchaser shall each appoint one such arbitrator, 
and the two arbitrators so appointed, shall appoint a third. The parties intend the broadest reach 
permitted by law for this arbitration clause, including whether or not such dispute is subject to 
arbitration. The term "Arbitrator" as used in this Agreement shall refer to the panel described 
herein. 

The parties hereto acknowledge that (A) this Agreement has been executed in a manner 
which (i) effects a legal transfer and obligation, (ii) is Halachically effective, (iii) has no Halachic 
limitations pertaining to transfers and assumptions of liabilities initiated in reliance on anticipations 
or expectations, (iii) is not issued as a form document,(iv) is in full conformance with the Halachic 
rules governing stipulations known as the "stipulations of Gad and Reuben," and (v) represents a 
completed transaction, not just a contemplated transaction, (B) to further validate this transaction, 
and related conditions and enforcement thereof, a Kinyan Sudar has been executed properly 
according to Halacha and (C) (i) any notification of duress which may negate or diminish this 
document is hereby voided and (ii) no oral or written exceptions and/or stipulations have been made 
to this Agreement. 

This agreement constitutes the entire agreement between the parties and may not be 
modified except in writing. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the 
date first above written. 

N�\w 
8etober 'j_, 2015 

Seasons Lakewood, LLC 

B: 
Name: Mayer Gold 
Title: CEO 

The Main Ingredient, LLC 

B: 
Name: Moishe Goldberg 
Title: Owner 
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