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VIA ECF 

Hon. Nancy Hershey Lord 
U.S. Bankruptcy Court, EDNY 
Conrad B. Duberstein Courthouse 
271-C Cadman Plaza East - Suite 1595 
Brooklyn, NY 11201-1800 

Re: In re: Seasons Corporate LLC, et al. 
Case No. 18-45284 (NHL)  

 Objection to Entry of Proposed Form of Order  

Dear Judge Lord: 

We represent Scarsdale Shopping Center Associates LLC, a landlord (“Landlord”), in 
connection with a certain lease, as amended, by and between the Landlord and a Debtor herein 
(the “Lease”) for the Scarsdale Property (“Scarsdale Property”), which Lease is being assumed 
and assigned in the above-referenced jointly administered chapter 11 cases.  We respectfully 
submit this correspondence in opposition to the entry of the Debtors’ proposed form of Order 
Authorizing (I) the Sale of Substantially all of the Debtors’ Assets; (II) the Procedures Governing 
the Assumption and Assignment of Contracts; and (III) Related Relief (the “Debtors’ Proposed 
Order”) and request that Landlord’s concerns and opposition to the Debtors’ Proposed Order be 
heard before the Court at the status conference scheduled for this matter tomorrow at 2:00 p.m.   

As your Honor is aware, the sale hearing was held before Judge Craig on December 5, 
2018.   Pursuant to the Debtors’ Proposed Order, the Debtors are seeking to assume and assign the 
Lease to New Purchaser under section 365 of the Bankruptcy Code.  The Debtors’ Proposed Order 
also provides that the “Effective Date” of the Lease assignment is at the “Closing”, which is to 
occur after entry of the Debtors’ Proposed Order.   

The Lease provides at Sections 10 and 14 that the Tenant (as defined therein) shall not 
permit and shall discharge any liens from the Scarsdale Property and shall indemnify Landlord 
with respect to any such liens.  It is the Debtors and/or New Purchaser’s obligation to indemnify 
the Landlord and remove any mechanics liens pursuant to the Lease and applicable law.  In re BH 
S&B Holdings, LLC, 401 B.R. 90 (Bankr. S.D.N.Y. 2009). 

Yesterday morning, Landlord received the enclosed Notice of Mechanics Lien filed on 
December 6, 2018 against the Scarsdale property.  See Exhibit A.  Yesterday morning, we provided 
immediate written notice to counsel to the Debtors, the Committee and the New Purchaser of the 
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Mechanics Lien, and, in accordance with the Lease and section 365(d)(3) of the Bankruptcy Code, 
demanded that (i) the Debtors discharge such liens against the Scarsdale Property prior to Closing 
and indemnify the Landlord with respect to any such mechanics liens and (ii) reserve funds 
sufficient to satisfy and discharge any other asserted lien based on services performed by or on 
behalf of the Debtors prior to the Closing.   

Yesterday at 12:20 p.m., counsel to the New Purchaser issued a similar demand to Debtors’ 
counsel requiring that the Debtors escrow from the sale proceeds all amounts necessary to address 
any mechanics liens that have been filed or that could be filed in advance of the Closing. 
Thereafter, Counsel to the Debtors agreed to cure and discharge the Mechanics Lien and reserve 
funds from the sale proceeds to protect against any other potential liens.  However, such language 
is not in the Debtors’ Proposed Order.  

Yesterday evening, counsel to Landlord circulated a revised proposed form of order, 
incorporating language to address the issue of existing and potential mechanics liens.  The 
language proposed by Landlord is in the redlined form of Order attached hereto as Exhibit B.   

This morning, we learned for the first time from Debtors’ counsel that despite our 
discussions and agreements, the Debtors’ Proposed Order was submitted to Chambers without 
notice to Landlord and not including a mechanism for cure and reserve for any mechanics liens 
that have been or could be filed. 

Moreover, we reviewed the Affidavits of Service of the motion to approve the sale, and, 
upon information and belief, most of the contractors who are understood to have worked for the 
Debtor on the Scarsdale Property but whose claims and liens the Debtors and New Purchaser seek 
to enjoin pursuant to the Debtors’ Proposed Sale Order were not noticed or served with the sale 
motion or Proposed Sale Order.  It is imperative that any order approving the sale that seeks to 
enjoin or impair rights of creditors and that puts Landlord or New Purchaser at risk of future 
mechanics liens be done with adequate notice to creditors and include cure, indemnity and reserve 
provisions required under the Lease and applicable law.   

There has been no bar date to assess the claims and risk of future claim/lien exposure.  And, 
there is significant concern that several contractors who performed work on behalf of the Debtor 
Tenant at the Scarsdale Property may have claims that could result in liens and did not receive 
notice of the sale.  Accordingly, absent an adequate reserve and language protecting the Landlord 
and New Purchaser, the Landlord objects to the entry of the Debtors’ Proposed Order.  
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We thank the Court for its courtesies and respectfully request that this matter be heard at 
the conference presently scheduled for 2:00 p.m. tomorrow. 

Respectfully, 
 
/s/ Louis T. DeLucia 
 
 

       Louis T. DeLucia 
 
Enclosures 
cc:  Counsel to Debtors, Committee and New Purchaser 

 

 
NY\53958111.4   
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 

  

-----------------------------------------------------------------x   
In re :   
 :  Chapter 11 
 :   
 :  Case No. 18-45284 (NHL) 
SEASONS CORPORATE LLC, et al., :   

 :  Jointly Administered  
 :   

Debtors.1 :   
-----------------------------------------------------------------x   

 
ORDER AUTHORIZING AND APPROVING (I) THE SALE OF SUBSTANTIALLY 
ALL OF THE DEBTORS’ ASSETS; (II) THE PROCEDURES GOVERNING THE 

ASSUMPTION AND ASSIGNMENT OF CONTRACTS; AND (III) RELATED RELIEF2 
 

Upon the amended motion of the above-captioned debtors (the “Debtors”) and on the 

record of the Bidding Procedures Hearing (defined below), seeking the entry of an Order 

pursuant to sections 105(a), 363, and 365 of title 11 of the United States Code (the “Bankruptcy 

Code”), Federal Rules of Bankruptcy Procedure 2002, 6004, and 6006 (the “Bankruptcy Rules”), 

and Rules 6004-1, 6006-1 and 9006-1 of the Local Bankruptcy Rules for the Eastern District of 

New York (the “Local Bankruptcy Rules”) for entry of an order authorizing and approving, 

among other things, the sale of substantially all of the Debtors’ assets to SSNS Express LLC (the 

“New Purchaser”) free and clear of all liens, Claims and Encumbrances (as defined below), the 

assumption and assignment of the Transferred Contracts (as defined below), and related relief 

                                                 
1  The Debtors in these Chapter 11 cases, together with the last four digits of each Debtor’s federal tax 

identification number, are as follows: Blue Gold Equities LLC (7766), Central Avenue Market LLC (7961), 
Amsterdam Avenue Market LLC (7988), Wilmot Road Market LLC (8020), Seasons Express Inwood LLC 
(1703), Seasons Lakewood LLC (0295), Seasons Maryland LLC (1895), Seasons Clifton LLC (3331), Seasons 
Cleveland LLC (7367), Lawrence Supermarket LLC (8258), Upper West Side Market LLC (8895), Seasons 
Corporate LLC (2266), and Seasons Property Management LLC (2672).  The mailing address for the Debtors, 
solely for purposes of notices and communications, is: 5 Doughty Boulevard, Inwood, NY 11096.       

2  Findings of fact shall be construed as conclusions of law, and conclusions of law shall be construed as findings 
of fact when appropriate. See FED. R. BANKR. P. 7052. 
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[Docket No. 109] (as amended, the “Amended Sale Motion”);3 and the Order (A) Approving 

Bidding Procedures for the Sale of Substantially all of the Debtors’ Assets, (B) Scheduling an 

Auction and a Sale Hearing Related Thereto, (C) Approving the Form and Manner of Notice of 

the Auction and the Sale Hearing, and (D) Approving Bidding Protections [Docket No. 132] (the 

“Bid Procedures Order”); and it appearing that due and appropriate notice of the Amended Sale 

Motion, the Bid Procedures Order, the Bid Procedures, the Auction, the Assumption Schedule, 

the Cure Notice, and the Sale Hearing having been given; and it appearing that no other notice of 

the relief granted by this Order need be given; and the Court having conducted a hearing on the 

Amended Sale Motion on December 5, 2018 (the “Sale Hearing”) at which time all interested 

parties were offered an opportunity to be heard with respect to the Amended Sale Motion; and 

the Debtors having conducted a marketing process in compliance with the Bid Procedures Order 

and determined that the New Purchaser has submitted the highest and best bid for the assets of 

the Debtors that the New Purchaser has offered to purchase as more specifically described in the 

Amended and Restated Asset Purchase Agreement between the Debtors and New Purchaser, 

dated as of December 7, 2018 attached hereto as Exhibit A (the “Amended APA” and the 

“Acquired Assets”) relating to, among other things, the Lawrence, Lakewood, Queens, Scarsdale 

and Inwood locations; and all parties in interest having been heard, or having had the opportunity 

to be heard, regarding entry of this Order and approval of the sale of a substantial portion of the 

Debtors’ assets to the New Purchaser and assumption and assignment of certain contracts (the 

“Amended Sale Transaction”) and the Amended APA; and this Court being fully advised; this 

Court, based upon the arguments, testimony and evidence presented to it, hereby makes the 

following findings of fact and conclusions of law: 

                                                 
3  Capitalized terms not otherwise defined herein shall have the meanings given to them in the Amended Sale 

Motion, the Amended APA (as defined below), or the Bid Procedures Order.   
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A. This Court has jurisdiction to hear and determine the Amended Sale Motion and 

to grant the relief requested in the Amended Sale Motion pursuant to 28 U.S.C. §§ 157 and 1334.  

Venue of this case and the Amended Sale Motion in this district is proper under 28 U.S.C. §§ 

1408 and 1409. 

B. This Order constitutes a final and appealable order within the meaning of 28 

U.S.C. § 158(a).  To any extent necessary under Bankruptcy Rule 9014 and Rule 54(b) of the 

Federal Rules of Civil Procedure as made applicable by Bankruptcy Rule 7054, this Court 

expressly finds that there is no just reason for delay in the implementation of this Order, and 

expressly directs entry of judgment as set forth herein. 

C. This proceeding is a “core proceeding” within the meaning of 28 U.S.C. § 

157(b)(2)(A), (N) and (O). 

D. The statutory predicates for the Amended Sale Motion are sections 105, 363 and 

365 of the Bankruptcy Code and Bankruptcy Rules 2002, 6004, 6006, 9007 and 9014. 

E. As evidenced by the affidavits of service filed with the Court, and based upon the 

representations of counsel at the Sale Hearing, (i) proper, timely and adequate notice of the 

Amended Sale Motion, the Bid Procedures Order, the Assumption Schedule, the Cure Notice, 

the Sale Hearing, the Amended Sale Transaction, the Auction and the Bid Deadline as approved 

herein has been provided in accordance with Bankruptcy Rules 2002, 6004, 9007 and 9014, (ii) 

such notice was good, sufficient and appropriate under the circumstances and (iii) no other or 

further notice of the Amended Sale Motion, the Bid Procedures Order, the Assumption Schedule, 

the Cure Notice, the Sale Hearing, the Amended Sale Transaction, the Auction or the Bid 

Deadline as provided herein is necessary or shall be required. 
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F. A reasonable opportunity to object or be heard with respect to the Amended Sale 

Motion and the Amended Sale Transaction has been afforded to all interested persons and 

entities, including, without limitation: (i) the U.S. Trustee, (ii) counsel for the New Purchaser, 

(iii) counsel for the Creditors’ Committee (the “Committee”), (iv) the Debtors’ creditors, and (v) 

all other parties who filed requests for notice under Bankruptcy Rule 2002 in these Chapter 11 

Cases.   

G. Notice, as specified in the preceding paragraph and as evidenced by the affidavits 

of service filed with the Court, has been provided in the form and manner specified in the 

Amended Sale Motion and required by the Bid Procedures Order, and such notice is reasonable 

and adequate. 

H. The sale process for the Acquired Assets and the Auction were conducted in good 

faith and in accordance with the Bid Procedures Order.  At the conclusion of the Auction, the 

New Purchaser was deemed the Successful Bidder with the highest and best offer for the 

Acquired Assets.  The Auction was conducted in a non-collusive, fair and good faith manner and 

a reasonable opportunity has been given to any interested party to make a higher and better offer 

for the Acquired Assets. 

I. The New Purchaser is purchasing the Acquired Assets in good faith and is a good 

faith purchaser within the meaning of section 363(m) of the Bankruptcy Code, and is therefore 

entitled to the protection of that provision. 

J. The Amended APA was negotiated, proposed and entered into by the Debtors and 

the New Purchaser without collusion, in good faith and from arms’ length bargaining positions.  

Neither the Debtors nor the New Purchaser have engaged in any conduct that would cause or 
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permit the Amended Sale Transaction or any part of the transactions contemplated by the 

Amended APA to be avoidable under section 363(n) of the Bankruptcy Code. 

K. As demonstrated by the record established at the Sale Hearing, the Debtors 

afforded interested potential purchasers a full and fair opportunity to qualify as Qualified Bidders 

under the Bid Procedures and to submit an offer for the Acquired Assets. 

L. The New Purchaser is not an “insider” of the Debtors as that term is defined in 

section 101(31) of the Bankruptcy Code; provided, however, that the foregoing finding shall 

have no impact on the Committee’s adversary proceeding complaint against SKNY LLC, Adv. 

Pro. No. 18-01128 (NHL) (the “Committee’s Adversary Proceeding”).   

M. The consideration provided by the New Purchaser for the Acquired Assets 

pursuant to the Amended APA (i) is fair and reasonable, (ii) is the highest and best offer for the 

Acquired Assets, (iii) will provide a greater recovery for all of the Debtors’ stakeholders than 

would be provided by any other practical available alternative, and (iv) constitutes reasonably 

equivalent value and fair consideration under the Bankruptcy Code, the Uniform Fraudulent 

Transfer Act, New York State Debtor Creditor Law and all other applicable laws. 

N. The Debtors have demonstrated a sufficient basis and compelling circumstances 

requiring the Debtors to enter into the Amended APA and sell the Acquired Assets under section 

363 of the Bankruptcy Code, and such actions are appropriate exercises of the Debtors’ business 

judgment and are in the best interests of the Debtors, the estates, and their creditors. 

O. The marketing and bidding processes implemented by the Debtors and their 

advisors, as set forth in the Amended Sale Motion, were fair, proper, and reasonably calculated 

to result in the best value received for the Acquired Assets. 
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P. The Debtors have full authority and power (i) to executed and delivered the 

Amended APA and related agreements and all other documents contemplated by the Amended 

APA, (ii) perform its obligations therein and (iii) consummate the Amended Sale Transaction.  

Except as set forth in the Amended APA, no additional consents or approvals are necessary or 

required for the Debtors to enter into the Amended APA, perform its obligations therein and 

consummate the Amended Sale Transaction. 

Q. The New Purchaser would not have entered into the Amended APA and will not 

consummate the Amended Sale Transaction, thus adversely affecting the Debtors, the estates, 

and their creditors, if the Acquired Assets are not sold to it free and clear of all Claims and 

Encumbrances or if the New Purchaser would, or in the future could, be liable for any Claims 

and Encumbrances against the Acquired Assets. 

R. Selling the Acquired Assets other than free and clear of any and all liens, claims 

(as defined in section 101(5) of the Bankruptcy Code), security interests, mortgages, 

encumbrances, obligations, including employee benefit obligations charges against or interests in 

property, adverse claims, claims of possession, rights of way, licenses, easements or restrictions 

of any kind, demands, guarantees, actions, suits, defenses, deposits, credits, allowances, options, 

rights, restrictions, limitations, contractual commitments, rights of first refusal, rights of setoff or 

recoupment, or interests of any kind or nature whether known or unknown, legal or equitable, 

matured or unmatured, contingent or noncontingent, liquidated or unliquidated, asserted or 

unasserted, whether arising prior to or subsequent to the commencement of these Chapter 11 

Cases, whether imposed by agreement, understanding, law, equity or otherwise, subject to 

applicable law, including section 363 of the Bankruptcy Code, as against the Debtors or Debtors’ 

property or in connection with, or in any way related to the Debtors or the Business (collectively, 
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the “Claims and Encumbrances”) would adversely impact the Debtors’ estates, and the sale of 

the Acquired Assets other than as free and clear of all Claims and Encumbrances would be of 

substantially less value to the Debtors’ estates. 

S. The provisions of section 363(f) of the Bankruptcy Code have been satisfied.  All 

parties and entities that failed to timely object to the Amended Sale Motion or the relief requested 

therein are deemed to have consented to the relief sought therein and granted by this Order 

including, without limitation, all non-Debtor counterparties to the Transferred Contracts.   

T. All reservations, objections and responses to the Amended Sale Motion or the relief 

requested therein, the Amended APA, and/or the Amended Sale Transaction that have not been 

withdrawn were settled and/or resolved. 

 IT IS HEREBY ORDERED, ADJUDGED AND DECREED, EFFECTIVE 

IMMEDIATELY, AS FOLLOWS: 

1. The relief requested in the Amended Sale Motion is granted and approved in all 

respects, as set forth herein.  The Debtors’ entry into the Amended APA and the Amended Sale 

Transaction is hereby approved in all respects.  Except as may be expressly provided herein, 

objections to the Amended APA, the Amended Sale Transaction, and/or the relief sought in the 

Amended Sale Motion that have not been previously resolved or withdrawn are hereby overruled 

on their merits. 

2. The Debtors are authorized and directed to take any and all actions necessary or 

appropriate to (a) consummate the Amended Sale Transaction in accordance with the Amended 

Sale Motion, the Amended APA and this Order, and (b) perform, consummate, implement and 

close fully the Amended Sale Transaction, together with all additional instruments and 

documents that may be reasonably necessary or desirable to implement the Amended APA 
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including, without limitation, consenting to the assignment by the New Purchaser of any of its 

rights under or relating to the Amended APA. 

3. Those holders of Claims and Encumbrances against the Debtors or the Debtors’ 

property and other non-Debtor parties who did not object, or who withdrew their objections to 

entry of this Order, the Amended Sale Motion, the Bid Procedures Order, the Sale Hearing, the 

Amended Sale Transaction and the Amended APA are deemed to have consented to this Order, 

the Bid Procedures Order, the Amended Sale Transaction and the Amended APA pursuant to 

section 363(f)(2) of the Bankruptcy Code and are enjoined from taking any action against the 

New Purchaser, its successors, its assigns, its representatives, its affiliates, its properties, or any 

agent of the foregoing to recover any claim which such person or entity has as of or prior to the 

Closing against the Debtors or any of their affiliates or any of the Debtors’ property.  Those 

holders of Claims and Encumbrances and other non-Debtor parties who did object, if any, fall 

within one or more of the other subsections of section 363(f) of the Bankruptcy Code and are 

adequately protected by having their Claims and Encumbrances, if any, attach to the proceeds of 

the Amended Sale Transaction ultimately attributable to the property against or in which they 

assert a Claim or Encumbrance. 

Sale and Transfer of the Acquired Assets 

4. Upon Closing, the Acquired Assets transferred, sold and delivered to the New 

Purchaser shall be free and clear of all Claims and Encumbrances of any person or entity to the 

fullest extent permissible under Bankruptcy Code section 363(f); provided, however, that 

notwithstanding any provision hereof or the Amended APA, with respect to all Leases assumed 

and assigned to New Purchaser, on and after the Closing Date New Purchaser assumes such 

Leases in their entirety, including all rights, duties and obligations under such Leases in 
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accordance with section 365 of the Bankruptcy Code, the terms of the Leases and applicable law.  

The transfer of the Acquired Assets to the New Purchaser constitutes a legal, valid and effective 

transfer of the Acquired Assets and shall vest the New Purchaser with all right, title and interest 

in and to the Acquired Assets. 

5. Upon Closing of the Amended Sale Transaction, this Order shall be construed as, 

and shall constitute for any and all purposes, a full and complete general assignment, conveyance 

and transfer of the Acquired Assets pursuant to the terms of the Amended APA.   

6. The Acquired Assets do not include the real property owned by Seasons Property 

Management LLC, nor, subject to Paragraph 31 of this Order, any avoidance claims or other 

claims belonging to the Debtors, the Debtors’ estates or asserted by the Committee.   

7. The Committee reserves all rights regarding the allocation of the Amended Sale 

Transaction proceeds so as not to interfere or undermine the claims asserted in the Committee’s 

Adversary Proceeding.    

8. To the fullest extent permissible under Bankruptcy Code section 363(f), effective 

on the Closing, all entities, including, but not limited to, the Debtors, creditors, employees, 

former employees and shareholders, administrative agencies, tax and regulatory authorities, 

governmental departments, secretaries of state, federal, state and local officials, and their 

respective successors or assigns, including, but not limited to, persons asserting any Claims or 

Encumbrance against the Debtors’ assets, shall be permanently and forever barred, restrained and 

enjoined from commencing or continuing in any manner any action or other proceeding of any 

kind against the Acquired Assets or the New Purchaser (or its successors, assigns, agents or 

representatives) as alleged successor or otherwise with respect to any Claims and Encumbrances 

on or in respect of the Acquired Assets or the Business. 
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9. Each and every term and provision of the Amended APA, together with the terms 

and provisions of this Order, shall be binding in all respects upon all entities, including, but not 

limited to the Debtors, the New Purchaser, creditors, employees, former employees and 

shareholders, administrative agencies, governmental departments, secretaries of state, federal, 

state and local officials and their respective successors or assigns, including but not limited to 

persons asserting any Claim or Encumbrance against or interest in the Debtors’ estates or the 

Debtors’ assets, including any subsequent appointment of a subsequently appointed trustee or 

other fiduciary under any section of the Bankruptcy Code.  Notwithstanding the foregoing, the 

Landlords of the assumed Leases consent to the New Purchaser as assignee of the applicable 

Lease pursuant to the Amended APA but are not otherwise bound by any provision of the 

Amended APA.  

10. Upon the Closing, all entities holding Claims and Encumbrances of any kind and 

nature against the Debtors’ assets hereby are barred from asserting such Claims and 

Encumbrances against the New Purchaser (or its successors, assigns, agents or representatives) 

and/or the Acquired Assets and, effective upon the transfer of the Acquired Assets to the New 

Purchaser upon Closing, the Claims and Encumbrances shall attach to the proceeds of the 

Amended Sale Transaction with the same force, validity, priority and effect, if any, as against the 

Debtors’ assets. 

11. This Order (a) is and shall be effective as a determination that, upon Closing, all 

Claims and Encumbrances existing as to the Debtors’ assets conveyed to the New Purchaser 

have been and hereby are adjudged to be unconditionally released, discharged and terminated, 

with all such Claims and Encumbrances attaching automatically the proceeds in the same manner 

and priority, and (b) shall be binding upon and govern the acts of all entities, including all filing 
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agents, filing officers, title agents, title companies, recorders of mortgages, recorders of deeds, 

registrars of deeds, administrative agencies or units, governmental departments or units, 

secretaries of state, federal, state and local officials and all other persons and entities who may be 

required by operation of law, the duties of their office, or contract, to accept, file, register or 

otherwise record or release any documents or instruments, or who may be required to report or 

insure any title or state of title in or to any of the Debtors’ assets conveyed to the New Purchaser.  

All of the foregoing entities are authorized and directed to strike, terminate, and/or cancel from 

their records, official and otherwise all liens, Claims and Encumbrances against the Acquired 

Assets (including the Transferred Contracts) recorded, filed, or otherwise existing on and/or before 

the Closing Date.   All Claims and Encumbrances of record as of the date of this Order shall be 

deemed to be removed and stricken as against the Acquired Assets in accordance with the 

foregoing.   

12. If any person or entity which has filed financing statements, mortgage, lis pendens 

or other documents or agreements evidencing Claims and Encumbrances on the Acquired Assets 

shall not have delivered to the Debtors prior to Closing, in proper form for filing and executed by 

the appropriate parties, termination statements, instruments of satisfaction, releases of liens and 

easements and any other documents necessary for the purpose of documenting the release of all 

Claims and Encumbrances which the person or entity has or may assert with respect to the 

Acquired Assets, the Debtors are hereby authorized and directed upon Closing, and the New 

Purchaser is hereby authorized upon Closing, to execute and file such statements, instruments, 

releases and other documents on behalf of such person or entity with respect to the Acquired 

Assets.  Upon Closing of the Amended Sale Transaction, each of the Debtors’ creditors is 
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authorized and directed to execute such documents and take all such actions as may be necessary 

to release their respective Claims and Encumbrances against the Acquired Assets. 

13. Upon Closing, the New Purchaser (or its successors, assigns, agents or 

representatives) shall not be deemed to be (a) a successor to the Debtors, (b) de facto merged 

with the Debtors or (c) a mere continuation of the Debtors. Without limiting the generality of the 

foregoing, and except as specifically provided in the Amended APA, the New Purchaser (or its 

successors, assigns, agents or representatives) shall not be liable for any claims against the 

Debtors or any of their predecessors or affiliates or assets, other than as expressly provided for in 

the Amended APA and/or in this Order. 

14. On the Closing Date, all persons or entities in possession and control of any of the 

Acquired Assets are directed to promptly surrender possession and control of such Acquired 

Assets to New Purchaser.  Debtors agree to exercise commercially reasonable efforts to assist the 

New Purchaser in assuring that all persons or entities that are currently, or on the Closing Date 

may be, in possession of any Acquired Assets (or any portion thereof) surrender possession and 

control of such Acquired Assets to either (a) the Debtors before the Closing or (b) New 

Purchaser after the Closing.   

15. Following the Closing Date, none of the Debtors, their affiliates, or any creditor 

or holder of any lien, Claims and Encumbrances, or other interest of any kind or nature 

whatsoever shall interfere with New Purchaser’s title to, or use and enjoyment of, the Acquired 

Assets, based on, or related to, any such lien, Claims and Encumbrances, or other interest, or 

based on any actions the Debtors may take in their Chapter 11 Cases or otherwise. 

16. To the fullest extent permitted under applicable law, the New Purchaser shall be 

authorized, as of the Closing Date, to operate under any licenses, Permits, registrations, and 
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government authorizations or approvals of the Debtors with respect to the Acquired Assets or the 

Business, and all such licenses, Permits, registrations, and governmental authorizations and 

approvals are deemed to have been, and hereby are, directed to be transferred to the New 

Purchaser as of the Closing Date. 

17. To the extent provided by section 525 of the Bankruptcy Code (as applicable), no 

governmental unit (as defined in section 101(27) of the Bankruptcy Code) or representative 

thereof may deny, revoke, suspend, or refuse to grant or renew any permit, license, or similar 

grant relating to the Acquired Assets or the operation of the Business on account of the filing or 

pendency of the Chapter 11 Cases or the consummation of the transactions contemplated by the 

Amended APA, including, without limitation, the Amended Sale Transaction and the assumption 

and assignment of the Transferred Contracts (defined below).   

18. Each and every federal, state, and local governmental agency or department is 

authorized and directed to accept any and all documents and instruments necessary or appropriate 

to consummate the transactions contemplated by the Amended APA, including, without limitation, 

the Amended Sale Transaction, the assumption and assignment of the Transferred Contracts, and 

the transfer of any licenses, Permits, registrations, and government authorizations or approvals of 

the Debtors with respect to the Acquired Assets or the Business and/or the Transferred Contracts. 

19. From and after the Closing Date, none of the Debtors or their Affiliates shall use, 

practice, exercise any rights or privileges under, or otherwise benefit from, any of Sellers’ 

Intellectual Property or any part thereof, except as may be expressly permitted in writing by the 

New Purchaser or as permitted by the License Agreement. 

Assumption and Assignment of Contracts 
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20. Schedule 1.1(a) to the Amended APA identifies all Contracts and Leases the New 

Purchaser wishes to be assumed by the Debtors and assigned by the Debtors to the New 

Purchaser (the “Transferred Contracts”).  All Contracts and Leases not identified in Schedule 

1.1(a) to the Amended APA shall not be assumed by the Debtors and assigned to the New 

Purchaser and shall be referred to as “Excluded Contracts”.  The Debtors have exercised their 

reasonable business judgment, and are hereby authorized and directed, to assume and assign in 

accordance with the Amended APA each of the Transferred Contracts free and clear of all liens, 

Claims and Encumbrances, and other interests of any kind or nature whatsoever.  Upon 

assignment to New Purchaser, the Transferred Contracts shall be valid and binding, in full force 

and effect, and enforceable by New Purchaser in accordance with their respective terms.  The 

Transferred Contracts shall remain in full force and effect, and no default shall exist under any of 

the Transferred Contracts, nor shall there exist any event or condition which, with the passage of 

time or giving of notice, or both, would constitute such a default, notwithstanding any provision 

in the Transferred Contracts or other restrictions prohibiting their assignment or transfer.  To the 

extent that a Transferred Contract constitutes an executory contract or unexpired lease under 

section 365 of the Bankruptcy Code, all requirements and conditions under sections 363 and 365 

of the Bankruptcy Code for the assumption and assignment of such Transferred Contracts have 

been satisfied.   

21. There shall be no right to payment, termination, modification, acceleration or 

cancellation, assignment fees, increases, or any other fees charged to the Debtors and/or New 

Purchaser as a result of the execution and delivery by New Purchaser of the Amended APA or 

any related documents or transactions, the consummation of the Amended Sale Transaction, or 

the compliance by New Purchaser with any provisions in the Amended APA.  Any provision in 
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any Transferred Contract that prohibits or conditions the assignment of such Transferred 

Contract or allows the counterparty to such Transferred Contract to impose any penalty, fee, rent 

increase, profit sharing arrangement, or other condition on renewal or extension, or to modify 

any term or condition upon the assignment of such Transferred Contract, constitutes an 

unenforceable anti-assignment provision that is void and of no force and effect in connection 

with the Amended Sale Transaction.   

22. Pursuant to sections 105(a), 363, and 365 of the Bankruptcy Code, all parties with 

an interest in the Transferred Contracts (including counterparties thereto) are deemed to have 

consented (including for all purposes of section 365 of the Bankruptcy Code) to the assignment 

of the Transferred Contracts and are forever barred and permanently enjoined from raising or 

asserting against the Debtors and/or New Purchaser any assignment fee, default, breach or claim 

of pecuniary loss, or condition to assignment, arising under or related to the Transferred 

Contracts and existing as of and including the Closing Date, or under the Amended APA or 

arising by reason of the consummation of the transactions contemplated by the Amended APA, 

including, without limitation, the Amended Sale Transaction and the assumption and assignment 

of the Transferred Contracts.  The assignment of each of the Transferred Contracts is made in 

good faith under sections 363(b) and (m) of the Bankruptcy Code. 

23. Except as otherwise provided in Paragraph 27 of this Order, the Assumed Cure 

Costs and the Excluded Cure Costs are the sole amounts necessary to be paid upon assumption of 

the Transferred Contracts under sections 365(b)(1)(A) and (B) and 365(f)(2)(A) of the 

Bankruptcy Code and no Assumed Cure Costs and Excluded Cure Costs are owed with respect 

to any other Transferred Contract, and the New Purchaser and Debtors are directed, 

contemporaneously with or prior to the Closing, to pay all such Assumed Cure Costs and 
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Excluded Cure Costs to the applicable non-Debtor counterparties, including, to the extent 

necessary, from proceeds of the Amended Sale Transaction.  The Assumed Cure Costs and the 

Excluded Cure Costs shall not be subject to further dispute or audit, including, without 

limitation, any based on performance or lack thereof prior to the Closing Date, irrespective of 

whether such Transferred Contract contains an audit clause.  Subject to and upon the occurrence 

of the Closing, none of the Debtors or New Purchaser shall have any further liabilities to the 

counterparties to the Transferred Contracts other than as otherwise provided in Paragraph 27 of 

this Order, and New Purchaser’s obligation to pay the Assumed Cure Costs and Debtors’ 

obligations to pay the Excluded Cure Costs and those arising from and after the Closing Date 

under the Transferred Contracts.   

24. From and after the Closing Date, in accordance with sections 363 and 365 of the 

Bankruptcy Code: (i) New Purchaser shall be fully and irrevocably vested with all right, title, 

and interest of the Debtors in and under the Transferred Contracts; (ii) New Purchaser shall be 

deemed to be substituted for the applicable Debtor as a party to any Transferred Contract; and 

(iii) the Debtors shall be relieved, pursuant to section 365(k) of the Bankruptcy Code, from any 

further liability under the Transferred Contracts (other than the obligation to pay the Excluded 

Cure Costs as provided in this Sale Order and the Amended APA), and the amounts provided in 

Paragraph 27 of this Order. 

25. New Purchaser has provided adequate assurance of future performance under the 

Transferred Contracts within the meaning, and satisfaction, of sections 365(b)(1)(C), 365(b)(3) 

(to the extent applicable), and 365(f)(2)(B) of the Bankruptcy Code. 

26. Unless otherwise agreed to between the Debtors and the New Purchaser, any and 

all Contracts, Leases, and agreements that are not Transferred Contracts pursuant to the 
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Amended APA shall be deemed to be rejected, cancelled, and/or terminated effective as of the 

Closing Date.  For the avoidance of doubt, this Order shall not impact New Purchaser’s ability to 

purchase other assets of the Debtors not included in the Acquired Assets.   

27. At the Closing, the Debtors and the New Purchaser shall pay the following 

amounts to the non-Debtor counterparties to the Transferred Contracts:   

 

Non-Debtor 
Counterparty to 
the Transferred 
Contract  

Payments by the 
Debtors (Excluded 
Cure Costs)  

Payments by the New 
Purchaser  

Payments to be 
Apportioned and 
Prorated at Closing 
between the Debtors 
and the New 
Purchaser 
 

Third Nassau Corp. (i) rent arrears 
through November 
30, 2018 of 
$235,578.15, (ii) an 
additional security 
deposit of $17,932, 
and (iii) payment to 
Third Nassau Corp. 
of $20,000 towards 
its attorneys’ fees, 
and (iv) 2018-2019 
real estate tax 
payment in the 
amount of 
$19,497.41 
 

(i) an additional security 
deposit in the amount of 
$67,932 and (ii) 2018-
2019 real estate tax 
payment in the amount 
of $19,497.41  

December’s rent of 
$26,175.35 

Scarsdale Shopping 
Center Associates 
LLC (“Scarsdale 
Landlord”)4 

$400,000, including 
security deposit of 
$125,380.68, subject 
to the terms and 
conditions of the 
subject Lease. 
 

an additional security 
deposit in the amount of 
$188,071.02 

December’s rent of 
$62,366.11 

                                                 
4 New Purchaser is directed to execute an Assumption and Assignment Agreement, in form and 

substance acceptable to Scarsdale Landlord at or before the Closing before the assignment of 
the Scarsdale Lease shall be effective.   
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Main Street 
Properties DM LLC 
and Main Properties 
AM LLC 

$232,234.69 (i) an additional security 
deposit in the amount of 
$78,132.39 and (ii) 
$63,539.42 on account 
of real estate taxes 
 

December’s rent of 
$26,044.13 

Albert Henek 
 
 

$25,162.56 $0 December’s rent of 
$10,204.61 
 

319 Cedarbridge 
LLC 

$118,383.25 $0 December’s rent of 
$42,564.89 
 

Vincent Sarnelli  $1,911.00 
 

$0  December’s rent of 
$3,472.88 
 

Crestmark 
Equipment Finance, 
Inc.  
 

$714,132 $735,868 None  

Hanmi Bank  
 

$130,000 $0 None 

Main Ingredient 
South, Inc.  

$69,655.44 $0 None  

   
28. In conjunction with the Amended Sale Transaction, New Purchaser entered into a 

Binding Term Sheet on December 4, 2018 with Crestmark Equipment Finance, Inc. 

(“Crestmark”) whereby New Purchaser and the Debtors will collectively pay a total of 

$1,450,000 (the “Crestmark Payment”) on or before the Closing directly to Crestmark in 

exchange for, among other consideration: (i) a release of any and all pledges, claims, liens, 

charges, encumbrances restrictions or security interests (the “Crestmark Liens”) of any kind or 

nature whatsoever in favor of Crestmark with respect to the equipment subject to that certain 

Equipment Finance Agreement (No. 160536-000) dated November 8, 2016 between Crestmark 

and Wilmot Road Market, LLC (the “Equipment Finance Agreement”), (ii) a waiver and release 

of any and all claims of Crestmark in respect of the Equipment Finance Agreement against New 

Purchaser, the Debtors or any related parties in the Chapter 11 Cases, and (iii) waiver of any 
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objections to the Amended Sale Transaction to New Purchaser (the “Crestmark Term Sheet”).  

The Crestmark Term Sheet and the Crestmark Payment is hereby approved, and Crestmark's 

receipt of direct and full payment of the Crestmark Payment shall constitute full satisfaction of 

all liens and claims of Crestmark against New Purchaser, the Debtors and the Debtors’ estates 

arising out of or related to the Equipment Finance Agreement. 

Additional Provisions 

29. The Debtors shall escrow the sum of $4 million from the Amended Sale 

Transaction proceeds (the “Escrowed Funds”) in Klestadt Winters Jureller Southard & Stevens, 

LLP’s firm escrow account, as a separate, interest bearing escrow subaccount, held at Signature 

Bank pending resolution of the Committee’s Adversary Proceeding.  The Escrowed Funds shall 

not be released without further Order of this Court.   

30. On or before the Closing Date, the Debtors shall present written confirmation, in 

form and substance acceptable to Scarsdale Landlord, of proof of the discharge of the mechanics 

lien filed by Robert S. Spano Plumbing and Heating, Inc. on December 6, 2018 as and against 

1102-1110 Wilmot Road, Scarsdale, New York (the “Scarsdale Property”).  Counsel to the 

Debtors shall hold in escrow proceeds from the Amended Sale Transaction in Zeichner Ellman & 

Krause’s firm escrow account, as a separate, interest bearing escrow subaccount, held at 

[_______] Bank, in an amount sufficient to pay any Person or Entity that may seek to hold or 

assert a mechanics lien against the Scarsdale Property for any and all work performed by or on 

behalf of the Debtors relating to the Scarsdale Property (the “Mechanics Lien Escrow”).  On the 

Closing Date, the Mechanics Lien Escrow shall be funded in an amount of not less than 

$[______] and shall remain in escrow for a period of eight (8) months from the Closing Date or 
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the date upon which all mechanics lien claims against the Scarsdale Property are satisfied, 

whichever is longer.        

31. 30.The provisions of this Order and the Amended APA and any actions taken 

pursuant hereto or thereto shall survive entry of any order which may be entered (a) confirming 

or consummating any plan of reorganization of the Debtors, (b) converting the Debtors’ cases 

from chapter 11 to chapter 7, (c) dismissing the Debtors’ bankruptcy cases or (d) appointing a 

chapter 11 trustee or examiner, and the terms and provisions of the Amended APA as well as the 

rights and interests granted pursuant to this Order and the Amended APA shall continue in this or 

any superseding case and shall be binding upon the Debtors, the New Purchaser, and their 

respective successors and permitted assigns. 

32. 31.The Debtors shall assign to the New Purchaser any and all Causes of Action 

(including, without limitation, Avoidance Actions) that the Debtors may hold against any third 

party vendors and concessionaires in respect of the Acquired Assets, any Assumed Liabilities, 

and/or the Business; provided, however that simultaneously upon acquisition of such Causes of 

Action, New Purchaser and Debtors shall waive and release any and all such Causes of Action 

against third party vendors and concessionaires.  Notwithstanding the foregoing, nothing 

contained herein shall impact, waive, or release any of the Debtors’ claims against all non-third 

party vendors and concessionaires, including all insiders.   

33. 32.Except for the Assumed Liabilities or as may be expressly provided for in the 

Amended APA or this Sale Order, New Purchaser shall not have any obligation or responsibility 

for any liability of any Debtor or its estate arising under or related to the Acquired Assets, the 

Business or otherwise.   
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34. 33.Without limiting the generality of the foregoing, none of New Purchaser, its 

affiliates, its past, present or contemplated members, partners, officers, directors or shareholders, 

or the Acquired Assets, shall have any liability whatsoever with respect to, or be required to 

satisfy in any manner, whether at law or equity, or by payment, setoff, or otherwise, directly or 

indirectly, any liens, Claims and Encumbrances, or other interests relating to any U.S. federal, 

state, or local income tax liabilities, including, without limitation, any such tax liabilities that are 

attributable to the recapture of an excess loss account under Treasury Regulation Section 1.1502-

19 (or any similar provision of state or local tax law), that the Debtors are or may be obligated 

for or incur in connection with consummation of the transactions contemplated by the Amended 

APA, including, without limitation, the Amended Sale Transaction and the assumption and 

assignment of the Transferred Contracts. 

35. 34.Each and every federal, state, and governmental agency or department and any 

other person or entity is hereby directed to accept any and all documents and instruments 

necessary and appropriate to consummate the transactions contemplated by the Amended APA. 

36. 35.Nothing contained in any order of any type or kind entered in these Chapter 11 

Cases or any related proceeding subsequent to entry of this Order, nor in any chapter 11 plan 

confirmed in these Chapter 11 Cases, shall conflict with or derogate from the provisions of the 

Amended APA or the terms of this Order.  In any plan of reorganization or liquidation or 

otherwise, the Debtors shall not make any statement, take any position or take any act that 

supports an argument that the New Purchaser assumed debt that is not expressly assumed under 

the Amended APA.   

37. 36.To the extent, if any, anything contained in this Order conflicts with a 

provision in the Amended APA, this Order shall govern and control.   
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38. 37.The New Purchaser is purchasing the Acquired Assets in good faith and is a 

good faith purchaser within the meaning of section 363(m) of the Bankruptcy Code, and is 

therefore entitled to the protection of that provision.  The consideration provided by the New 

Purchaser for the Acquired Assets is fair and reasonable, and the Amended Sale Transaction may 

not be avoided under section 363(n) of the Bankruptcy Code.  The reversal or modification on 

appeal of the authorization provided in this Sale Order to consummate the transactions 

contemplated by the Amended APA shall not affect the validity of such transactions, unless such 

authorization is duly stayed pending such appeal. 

39. 38.This Court retains jurisdiction, even after conversion of these Chapter 11 

Cases to cases under chapter 7, to (a) interpret, implement and enforce the terms and provisions 

of this Order (including any injunctive relief provided in this Order) and the terms of the 

Amended APA, all amendments thereto and any waivers and consents thereunder and of each of 

the agreements executed in connection therewith; (b) protect the New Purchaser (and its 

successors, assigns, agents and representatives) and the Acquired Assets from and against any of 

the Claims and Encumbrances; (c) resolve any disputes arising under or related to the Amended 

APA or the Amended Sale Transaction; (d) adjudicate all issues concerning (alleged) pre-

Closing Claims and Encumbrances and any other (alleged) interest(s) in and to the Debtors’ 

assets, including the extent, validity, enforceability, priority and nature of all such (alleged) 

Claims and Encumbrances and any other (alleged) interest(s); and (e) adjudicate any and all 

issues and/or disputes relating to the Debtors’ right, title or interest in the Debtors’ assets, the 

Amended Sale Motion and/or the Amended APA.   

40. 39.From and after the date hereof, the Debtors shall act in accordance with the 

terms of the Amended APA.  
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41. 40.This Order and the Amended APA shall be binding in all respects upon all 

creditors (whether known or unknown) of the Debtors, all successors and assigns of the New 

Purchaser, the Debtors and their affiliates and subsidiaries, the Debtors’ assets, and any 

subsequent trustees appointed in the Debtors’ Chapter 11 Cases or in any chapter 7 cases or upon 

(a) a conversion of these Chapter 11 Cases to cases under chapter 7 or (b) dismissal of the 

Debtors’ bankruptcy cases. 

42. 41.No law of any state or other jurisdiction relating to bulk sales or similar laws 

shall apply in any way to the transactions contemplated by the Amended APA, including, 

without limitation, the Amended Sale Transaction and the assumption and assignment of the 

Transferred Contracts, the Amended Sale Motion, and this Order.  As the assignment, transfer 

and/or sale of the Acquired Assets constitutes a casual sale or occasional sale, it is exempt from 

New York sales and use tax. 

43. 42.No order concerning the distribution of the Amended Sale Transaction 

proceeds, no distribution of the Amended Sale Transaction proceeds, and no allocation in 

connection with either of the foregoing shall affect or have an effect on (i) New Purchaser’s tax 

basis, allocation, or other tax position regarding the Acquired Assets, or (ii) how New Purchaser 

accounts for the Acquired Assets in financial statements, tax matters, or otherwise. 

44. 43.The failure specifically to include any particular provisions of the Amended 

APA in this Order shall not diminish or impair the efficacy of such provisions, it being the intent 

of the Court that the Amended APA and each and every provision, term and condition thereof be, 

and therefore is, authorized and approved in its entirety. 

45. 44.The Amended APA and any related agreements, documents, or other 

instruments may be modified, amended, or supplemented by the Parties thereto and in 
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accordance with the terms thereof, without further order of the Court; provided that any such 

modification, amendment, or supplement does not have a material adverse effect on the Debtors’ 

estates.  Any such proposed modification, amendment, or supplement that does have a material 

adverse effect on the Debtors’ estates shall be subject to further order of the Court, on five (5) 

days’ prior notice. 

46. 45.The provisions of this Order are non-severable and mutually dependent. 

47. 46.The automatic stay of section 362(a) of the Bankruptcy Code shall not apply to 

and otherwise shall not prevent the exercise or performance by any party of its rights or 

obligations under the Amended APA, including, without limitation, with respect to any cash held 

in escrow pursuant to the provisions thereof. 

48. 47.This Sale Order shall take effect immediately and shall not be stayed pursuant 

to Bankruptcy Rules 6004(h), 6006(d), 7062, or otherwise.  Any party objecting to this Sale 

Order must exercise diligence in filing an appeal and obtaining a stay prior to the Closing Date 

or risk its appeal being foreclosed as moot.  

49. 48.To avoid any possible doubt or inconsistency, nothing contained herein shall 

be deemed to impact, waive, or release or undermine the Committee’s claims in the Committee’s 

Adversary Proceeding.   
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