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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
MISSION COAL COMPANY, LLC, et al.,1 ) Case No. 18-04177-11 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  

DEBTORS’ MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS  
(I) APPROVING THE DEBTORS’ PROPOSED ADEQUATE ASSURANCE OF  
PAYMENT FOR FUTURE UTILITY SERVICES, (II) PROHIBITING UTILITY  

COMPANIES FROM ALTERING, REFUSING, OR DISCONTINUING SERVICES,  
(III) APPROVING THE DEBTORS’ PROPOSED PROCEDURES FOR RESOLVING  

ADDITIONAL ASSURANCE REQUESTS, AND (IV) GRANTING RELATED RELIEF 

Mission Coal Company, LLC and its debtor affiliates, as debtors and debtors in possession 

in the above-captioned chapter 11 cases (collectively, the “Debtors”),2 respectfully state the 

following in support of this motion (this “Motion”): 

Relief Requested 

1. The Debtors seek entry of interim and final orders, substantially in the forms 

attached hereto as Exhibit A and Exhibit B (respectively, the “Interim Order” and “Final Order”):  

(a) approving the Debtors’ proposed adequate assurance of payment for future utility services; 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include:  Mission Coal Company, LLC (8465); Beard Pinnacle, LLC (0637); Oak Grove Land Company, 
LLC (6068); Oak Grove Resources, LLC (0300); Pinnacle Land Company, LLC (6070); Pinnacle Mining 
Company, LLC (7780); Seminole Alabama Mining Complex, LLC (6631); Seminole Coal Resources, LLC 
(1795); Seminole West Virginia Mining Complex, LLC (7858); Seneca Coal Resources, LLC (1816); and Seneca 
North American Coal, LLC (5102).  The location of the Debtors’ service address is:  7 Sheridan Square, Suite 
300, Kingsport, Tennessee 37660. 

2  A detailed description of the Debtors and their businesses, and the facts and circumstances supporting this Motion 
and the Debtors’ chapter 11 cases, are set forth in greater detail in the Declaration of Kevin Nystrom, Chief 
Restructuring Officer of Mission Coal Company, LLC, in Support of Chapter 11 Petitions and First Day Motions 
(the “First Day Declaration”), filed contemporaneously with the Debtors’ voluntary petitions for relief filed under 
chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”), on October 14, 2018 
(the “Commencement Date”).    
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(b) prohibiting utility companies from altering, refusing, or discontinuing service; (c) approving 

the Debtors’ proposed procedures for resolving additional adequate assurance requests; and 

(d) granting related relief.  In addition, the Debtors request that the Court schedule a final hearing 

within approximately 21 days of the Commencement Date to consider approval of this Motion on 

a final basis.  

Jurisdiction and Venue 

2. The United States Bankruptcy Court for the Northern District of Alabama 

(the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the 

General Order of Reference from the United States District Court for the Northern District of 

Alabama, dated January 12, 1995.  The Debtors confirm their consent, pursuant to rule 7008 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), to the entry of a final order by 

the Court in connection with this Motion to the extent that it is later determined that the Court, 

absent consent of the parties, cannot enter final orders or judgments in connection herewith 

consistent with Article III of the United States Constitution. 

3. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

4. The bases for the relief requested herein are sections 105(a) and 366 of the 

Bankruptcy Code and Bankruptcy Rule 6003. 

Background 

5. The Debtors are engaged in the mining and production of metallurgical coal, also 

known as “met” coal, which is a critical component of the steelmaking process.  Established 

through a series of acquisitions, the Debtors are among the leading producers of met coal in the 

United States.  The Debtors are headquartered in Kingsport, Tennessee and operate subterranean, 

surface, and longwall mining complexes in West Virginia and Alabama. 
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6. On the Commencement Date, each Debtor filed a voluntary petition for relief under 

chapter 11 of the Bankruptcy Code.  The Debtors are operating their business and managing their 

properties as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  

Concurrently with the filing of this Motion, the Debtors filed a motion requesting procedural 

consolidation and joint administration of these chapter 11 cases pursuant to Bankruptcy Rule 

1015(b).  No request for the appointment of a trustee or examiner has been made in these chapter 

11 cases, and no committees have been appointed or designated. 

Utility Services and Proposed Adequate Assurance 

I. The Utility Services and Utility Companies. 

7. In connection with the operation of their businesses and management of their 

properties, the Debtors obtain electricity, telecommunications, natural gas, water, waste 

management (including sewer and trash), internet, and other similar services (collectively, 

the “Utility Services”) from a number of utility companies or brokers (collectively, the “Utility 

Companies”).  A nonexclusive list of the Utility Companies and their affiliates that provide Utility 

Services to the Debtors as of the Commencement Date (the “Utility Services List”) is attached 

hereto as Exhibit C.3  The relief requested herein is requested with respect to all Utility Companies 

providing Utility Services to the Debtors. 

8. On average, the Debtors pay approximately $2.05 million each month for third-

party Utility Services, calculated as a historical average payment for the twelve months ending in 

August 31, 2018.   

                                                 
3 The inclusion of any entity on, or the omission of any entity from, the Utility Services List is not an admission by 

the Debtors that such entity is, or is not, a utility within the meaning of section 366 of the Bankruptcy Code, and 
the Debtors reserve all rights with respect to any such determination. 
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II. Proposed Adequate Assurance of Payment. 

9. The Debtors intend to pay postpetition obligations owed to the Utility Companies 

in a timely manner.  Cash held by the Debtors, cash generated in the ordinary course of business, 

and the proceeds of the proposed debtor-in-possession financing facility will provide sufficient 

liquidity to pay the Debtors’ Utility Service obligations in accordance with their prepetition 

practice in the ordinary course of business.  Certain of the Debtors’ major utility providers 

currently hold deposits from the Debtors as of the Commencement Date as set forth on Exhibit C.4  

10. To provide additional assurance of payment, the Debtors propose to deposit into a 

segregated account approximately $1,025,000 (the “Adequate Assurance Deposit”), which 

represents an amount equal to approximately one half of the Debtors’ average monthly cost of 

Utility Service calculated based on the Debtors’ average utility expenses over the twelve months 

ended August 31, 2018.  The Adequate Assurance Deposit will be held in the segregated account 

at a bank selected by the Debtors for the benefit of the Utility Companies (the “Adequate 

Assurance Account”) and for the duration of these chapter 11 cases and may be applied to any 

postpetition defaults in payment to the Utility Companies.  The Adequate Assurance Deposit will 

be held by the Debtors; no liens will encumber the Adequate Assurance Deposit or the Adequate 

Assurance Account.  The Debtors submit that the Adequate Assurance Deposit and Existing 

Deposits, in conjunction with the Debtors’ ability to pay for future Utility Services in accordance 

with their prepetition practices (collectively, the “Proposed Adequate Assurance”), constitutes 

sufficient adequate assurance to the Utility Companies in full satisfaction of section 366 of the 

Bankruptcy Code. 

                                                 
4  Alabama Power holds approximately $1.675 million, Appalachian Power holds approximately $1.9 million, and 

Bessemer Utilities holds approximately $25,000 (collectively, the “Existing Deposits”).  The Debtors are not 
seeking to provide additional adequate assurance to Utility Companies holding Existing Deposits. 
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III. The Adequate Assurance Procedures. 

11. In light of the severe consequences to the Debtors’ businesses and operations that 

would result from any interruption in Utility Services, but recognizing the right of the Utility 

Companies to evaluate the Proposed Adequate Assurance, if a Utility Company believes additional 

adequate assurance is required, it may request such assurance pursuant to the following procedures 

(the “Adequate Assurance Procedures”): 

a. The Debtors will serve a copy of this Motion and the order granting the 
relief requested herein to each Utility Company within five business days 
after entry of the order by the Court. 

b. Subject to paragraphs (f)–(i) herein, the Debtors will deposit the Adequate 
Assurance Deposit, in the aggregate amount of $1,024,962, in the Adequate 
Assurance Account within ten business days of entry of the Interim Order. 

c. Each Utility Company (other than those with Existing Deposits) shall be 
entitled to the funds in the Adequate Assurance Account in the amount set 
forth for such Utility Company in the column labeled “Proposed Adequate 
Assurance” on the Utility Services List. 

d. If an amount relating to Utility Services provided postpetition by a Utility 
Company is unpaid, and remains unpaid beyond any applicable grace 
period, such Utility Company may request a disbursement from the 
Adequate Assurance Account by giving notice to:  (i) the Debtors, Mission 
Coal Company, LLC, 7 Sheridan Square, Suite 300, Kingsport, Tennessee 
37660, Attn:  Gary M. Broadbent; (ii) proposed counsel to the Debtors, 
Kirkland & Ellis LLP, 300 North LaSalle Street, Chicago, Illinois 60654, 
Attn:  Lucas S. Smith, and Kirkland & Ellis LLP, 601 Lexington Avenue, 
New York, New York 10022, Attn:  Ciara Foster; (iii) proposed co-counsel 
to the Debtors, Christian & Small LLP, 505 North 20th Street, Suite 1800, 
Birmingham, Alabama 35203, Attn:  Daniel D. Sparks and Bill D. 
Bensinger; (iv) the Office of the Bankruptcy Administrator for the Northern 
District of Alabama, Robert S. Vance Federal Building, 1800 Fifth Avenue, 
Suite 300, Birmingham, Alabama 35203; (v) the official committee of 
unsecured creditors (if any) appointed in these chapter 11 cases and its 
counsel; (vi) counsel to the agent under the Debtors’ proposed debtor-in-
possession credit agreement, Seward & Kissel LLP, One Battery Park 
Plaza, New York, New York 10004, Attn:  John R. Ashmead and Andrew 
Silverstein; (vii) counsel to the agent under the Debtors’ prepetition first-
lien credit agreement, Miles & Stockbridge, P.C., 150 K Street, NW, Suite 
800, Washington, DC 2005, Attn:  Abbey M. Ruby; (viii) counsel to the 
lenders under the Debtors’ debtor-in-possession credit agreement and 
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prepetition first-lien credit agreement, Akin Gump Strauss Hauer & Feld 
LLP, One Bryant Park, New York, New York 10036-6745, Attn:  Arik Preis 
and Jason P. Rubin; (ix) counsel to Mission Coal Funding, LLC, in its 
capacity as the lender under the Debtors’ prepetition second-lien credit 
agreement, Jones & Associates, 13 Kanawha Boulevard West, Suite 200, 
Charleston, West Virginia 25327, Attn:  Matthew W. Gallimore; and (x) to 
the extent not listed herein, those parties requesting notice pursuant to 
Bankruptcy Rule 2002 (collectively, the “Notice Parties”).  The Debtors 
shall, in consultation with the DIP Lenders, honor such request within five 
business days after the date the request is received by the Debtors, subject 
to the ability of the Debtors, in consultation with the DIP Lenders, and any 
such requesting Utility Company to resolve any dispute regarding such 
request without further order of the Court.  To the extent a Utility Company 
receives a disbursement from the Adequate Assurance Account, the Debtors 
shall replenish the Adequate Assurance Account in the amount disbursed. 

e. The portion of the Adequate Assurance Deposit attributable to each Utility 
Company shall be returned to the Debtors on the earlier of (i) reconciliation 
and payment by the Debtors of the Utility Company’s final invoice in 
accordance with applicable nonbankruptcy law following the Debtors’ 
termination of Utility Services from such Utility Company and (ii) the 
effective date of any chapter 11 plan confirmed in these chapter 11 cases. 

f. Any Utility Company desiring additional assurances of payment in the form 
of deposits, prepayments, or otherwise must serve a request for additional 
assurance (an “Additional Assurance Request”) on the Notice Parties.  

g. Any Additional Assurance Request must (i) be in writing, (ii) identify the 
location for which the Utility Services are provided, (iii) summarize the 
Debtors’ payment history relevant to the affected account(s), (iv) certify the 
amount that is equal to two weeks of the Utility Services the Utility 
Company provides to the Debtors, calculated as a historical average over 
the twelve month period ended August 31, 2018, and (v) certify that the 
Utility Company does not already hold a deposit equal to or greater than 
two weeks of Utility Services. 

h. Any Additional Assurance Request may be made at any time.  If a Utility 
Company fails to file and serve an Additional Assurance Request, the 
Utility Company shall be (i) deemed to have received “satisfactory” 
adequate assurance of payment in compliance with section 366 of the 
Bankruptcy Code and (ii) forbidden from discontinuing, altering, or 
refusing Utility Services to, or discriminating against, the Debtors on 
account of any unpaid prepetition charges, or requiring additional assurance 
of payment other than the Proposed Adequate Assurance. 

i. Upon the Debtors’ receipt of any Additional Assurance Request, the 
Debtors shall promptly negotiate with such Utility Company to resolve such 
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Utility Company’s Additional Assurance Request to negotiate with such 
Utility Company to resolve such Utility Company’s Additional Assurance 
Request. 

j. The Debtors may, in consultation with the DIP Lenders, and without further 
order from the Court, resolve any Additional Assurance Request by mutual 
agreement with a Utility Company and, the Debtors may, in connection with 
any such agreement, and in consultation with the DIP Lenders, provide a 
Utility Company with additional adequate assurance of payment, including, 
but not limited to, cash deposits, prepayments, or other forms of security if 
the Debtors believe, that such adequate assurance is reasonable, subject to 
the terms of any debtor in possession financing and cash collateral orders 
entered by the Court. 

k. If the Debtors, in consultation with the DIP Lenders, and the Utility 
Company are not able to reach an alternative resolution within 21 days of 
receipt of the Additional Assurance Request, the Debtors will request a 
hearing before the Court at the next regularly scheduled omnibus hearing to 
determine the adequacy of assurances of payment with respect to a 
particular Utility Company (the “Determination Hearing”) pursuant to 
section 366(c)(3) of the Bankruptcy Code. 

l. Pending resolution of any such Determination Hearing, the Utility 
Company filing such Additional Assurance Request shall be prohibited 
from altering, refusing, or discontinuing Utility Services to the Debtors on 
account of unpaid charges for prepetition services or on account of any 
objections to the Proposed Adequate Assurance.  

IV. Modifications to the Utility Services List. 

12. To the extent the Debtors identify new or additional Utility Companies or 

discontinue services from existing Utility Companies, the Debtors seek authority to add or remove 

parties from the Utility Services List.  For any Utility Company that is subsequently added to the 

Utility Services List, the Debtors will serve such Utility Company with a copy of the Court’s order 

regarding Utility Services, including the Adequate Assurance Procedures.  The Debtors request 

that the terms of such Utility Services order and the Adequate Assurance Procedures apply to any 

subsequently identified Utility Company. 
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Basis for Relief 

13. Uninterrupted Utility Services are essential to the Debtors’ ongoing business 

operations, and hence the overall success of these chapter 11 cases.  The Debtors’ businesses 

involve exploring, mining, developing, producing, and selling coal from the ground and the 

Debtors must maintain the ability to run their mining equipment in a near-constant state.  The 

Debtors’ operations also require electricity and gas for lighting, heating, and air conditioning.  In 

addition to the mining operations, the Debtors operate a corporate office responsible for ensuring 

the smooth operation of the Debtors’ businesses.  These offices and mining complexes require 

electricity, telecommunications, internet, water, and waste management (including sewer and 

trash) services to operate in each of their respective locations.  Should any Utility Company refuse 

or discontinue service, even for a brief period, the Debtors’ business operations would be severely 

disrupted, and such disruption would jeopardize the Debtors’ ability to manage their reorganization 

efforts.  Further, feasible alternative utility providers do not exist for most of the mining 

complexes, or the Debtors would incur substantial costs in finding alternative providers.  

Accordingly, it is essential that the Utility Services continue uninterrupted during the chapter 11 

cases. 

14. Section 366 of the Bankruptcy Code protects a debtor against the immediate 

termination or alteration of utility services after the Commencement Date.  See 11 U.S.C. § 366.  

Section 366(c) of the Bankruptcy Code requires the debtor to provide “adequate assurance” of 

payment for postpetition services in a form “satisfactory” to the utility company within thirty days 

of the petition, or the utility company may alter, refuse, or discontinue service.  11 U.S.C. 

§ 366(c)(2).  Section 366(c)(1) of the Bankruptcy Code provides a non-exhaustive list of examples 

for what constitutes “assurance of payment.”  11 U.S.C. § 366(c)(1).  Although assurance of 

payment must be “adequate,” it need not constitute an absolute guarantee of the debtors’ ability to 
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pay.  See, e.g., In re Great Atl. & Pac. Tea Co., 2011 WL 5546954, at *5 (Bankr. S.D.N.Y. Nov. 

14, 2011) (finding that “[c]ourts will approve an amount that is adequate enough to insure against 

unreasonable risk of nonpayment, but are not required to give the equivalent of a guaranty of 

payment in full”); In re Caldor, Inc., 199 B.R. 1, 3 (S.D.N.Y. 1996) (“Section 366(b) requires . . . 

‘adequate assurance’ of payment.  The statute does not require an absolute guarantee of payment.” 

(citation omitted)), aff’d sub nom. Va. Elec. & Power Co. v. Caldor, Inc., 117 F.3d 646 (2d Cir. 

1997). 

15. When considering whether a given assurance of payment is “adequate,” the Court 

should examine the totality of the circumstances to make an informed decision as to whether the 

Utility Company will be subject to an unreasonable risk of nonpayment.  See In re Keydata Corp., 

12 B.R. 156, 158 (B.A.P. 1st Cir. 1981) (citing In re Cunha, 1 B.R. 330 (Bankr. E.D. Va. 1979)); 

In re Adelphia Bus. Sols., Inc., 280 B.R. 63, 82–83 (Bankr. S.D.N.Y. 2002).  In determining the 

level of adequate assurance, however, “a bankruptcy court must focus upon the need of the utility 

for assurance, and . . . require that the debtor supply no more than that, since the debtor almost 

perforce has a conflicting need to conserve scarce financial resources.” Va. Elec. & Power Co., 

117 F.3d at 650 (internal quotations omitted) (citing In re Penn Jersey Corp., 72 B.R. 981, 985 

(Bankr. E.D. Pa. 1987)). 

16. Here, the Utility Companies are adequately assured against any risk of nonpayment 

for future services.  The Adequate Assurance Deposit, the Existing Deposits, and the Debtors’ 

ongoing ability to meet obligations as they come due in the ordinary course, provides assurance of 

the Debtors’ payment of their future obligations.  Moreover, termination of the Utility Services 

could result in the Debtors’ inability to operate their businesses to the detriment of all stakeholders.  

Cf. In re Monroe Well Serv., Inc., 83 B.R. 317, 321–22 (Bankr. E.D. Pa. 1988) (noting that without 
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utility service the debtors “would have to cease operations” and that section 366 of the Bankruptcy 

Code “was intended to limit the leverage held by utility companies, not increase it”). 

17. Courts are permitted to fashion reasonable procedures, such as the Adequate 

Assurance Procedures proposed herein, to implement the protections afforded under section 366 

of the Bankruptcy Code.  See, e.g., In re Circuit City Stores Inc., No. 08-35653, 2009 WL 484553, 

at *5 (Bankr. E.D. Va. Jan. 14, 2009) (stating that “the plain language of §366 of the Bankruptcy 

Code allows the court to adopt the Procedures set forth in the Utility Order”).  Such procedures 

are important because, without them, the Debtors “could be forced to address numerous requests 

by utility companies in an unorganized manner at a critical period in their efforts to 

reorganize.”  Id.  Here, notwithstanding a determination that the Debtors’ Proposed Adequate 

Assurance constitutes sufficient adequate assurance, any rights the Utility Companies believe they 

have under sections 366(b) and (c)(2) of the Bankruptcy Code are wholly preserved under the 

Adequate Assurance Procedures.  See id. at *5–6.  The Utility Companies still may choose, in 

accordance with the Adequate Assurance Procedures, to request modification of the Proposed 

Adequate Assurance.  See id. at *6.  The Adequate Assurance Procedures, however, avoid a 

haphazard and chaotic process whereby each Utility Company could make an extortionate, 

last-minute demand for adequate assurance that would force the Debtors to pay under the threat of 

losing critical Utility Services.  See id. at *5. 

18. Further, the Court possesses the power, under section 105(a) of the Bankruptcy 

Code, to “issue any order, process, or judgment that is necessary or appropriate to carry out the 

provisions of this title.”  11 U.S.C. § 105(a).  The Proposed Adequate Assurance and Adequate 

Assurance Procedures are necessary and appropriate to carry out the provisions on the Bankruptcy 

Code, particularly section 366 thereof.  Accordingly, the Court should exercise its powers under 
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sections 366 and 105(a) of the Bankruptcy Code and approve both the Adequate Assurance 

Procedures and the Proposed Adequate Assurance. 

19. The Proposed Adequate Assurance and Adequate Assurance Procedures are 

reasonable and in accord with the purposes of section 366 of the Bankruptcy Code, and thus the 

Debtors respectfully request that the Court grant the relief requested herein.  This Court and others 

have granted similar relief to that requested herein. See, e.g., In re Walter Energy, Inc., Case No. 

15-02741(TOM) (Bankr. N.D. Ala. Aug. 19, 2015) (finding that the adequate assurance and 

adequate assurance procedures are reasonable); In re Bill Heard Ents., Inc., Case No. 08-83029 

(JAC) (Bankr. N.D. Ala. Sept. 30, 2008) (same); In re Citation Corp., Case No. 07-1153 (TOM) 

(Bankr. N.D. Ala. Mar. 15, 2007) (same); In re Armstrong Energy, Inc., Case No. 17-47541-659 

(KSS) (Bankr. E.D. Mo. Dec. 11, 2017) (same); In re Peabody Energy Corp., Case No. 16-42529-

399 (BSS) (Bankr. E.D. Mo. Apr. 15, 2016) (same).5 

Processing of Checks and Electronic Fund Transfers Should Be Authorized 

20. The Debtors have sufficient funds to pay the amounts described in this Motion in 

the ordinary course of business by virtue of expected cash flows from ongoing business operations, 

debtor-in-possession financing, and anticipated access to cash collateral.  In addition, under the 

Debtors’ existing cash management system, the Debtors can readily identify checks or wire 

transfer requests as relating to an authorized payment in respect of the Utility Services.  

Accordingly, the Debtors believe that checks or wire transfer requests, other than those relating to 

authorized payments, will not be honored inadvertently.  Therefore, the Debtors respectfully 

request that the Court authorize and direct all applicable financial institutions, when requested by 

                                                 
5  Because of the voluminous nature of the orders cited herein, such orders have not been attached to this Motion.  

Copies of these orders are available upon request to the Debtors’ proposed counsel. 
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the Debtors, to receive, process, honor, and pay any and all checks or wire transfer requests in 

respect of the relief requested in this Motion. 

The Requirements of Bankruptcy Rule 6003 Are Satisfied 

21. Bankruptcy Rule 6003 empowers a court to grant relief within the first 21 days after 

the Commencement Date “to the extent that relief is necessary to avoid immediate and irreparable 

harm.”  Fed. R. Bankr. P. 6003.  For the reasons discussed above, prohibiting Utility Companies 

from altering or discontinuing services, authorizing the Debtors to deposit the Proposed Adequate 

Assurance and utilize the Adequate Assurance Procedures, and granting the other relief requested 

herein is integral to the Debtors’ ability to transition their operations into these chapter 11 cases.  

Failure to receive such authorization and other relief during the first 21 days of these chapter 11 

cases would severely disrupt the Debtors’ operations at this critical juncture.  Uninterrupted Utility 

Services are essential to the Debtors’ ongoing business operations, and hence the overall success 

of these chapter 11 cases as the Debtors must maintain the ability to run their mining equipment 

in a near-constant state.  Additionally, the Debtors’ offices require electricity, telecommunications, 

internet, water, and waste management (including sewer and trash) services to operate in each of 

their respective locations.  Should any Utility Company refuse or discontinue service, even for a 

brief period, the Debtors’ business operations would be severely disrupted, and such disruption 

would jeopardize the Debtors’ ability to manage their reorganization efforts.  For the reasons 

discussed herein, the relief requested is necessary in order for the Debtors to operate their 

businesses in the ordinary course and preserve the ongoing value of the Debtors’ operations and 

maximize the value of their estates for the benefit of all stakeholders.  Accordingly, the Debtors 

submit that they have satisfied the “immediate and irreparable harm” standard of Bankruptcy Rule 

6003 to support granting the relief requested herein. 
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Reservation of Rights 

22. Nothing contained in this Motion or any actions taken by the Debtors pursuant to 

relief granted in the Interim Order and Final Order is intended or should be construed as:  (a) an 

admission as to the validity of any particular claim against a Debtor entity; (b) a waiver of the 

Debtors’ rights to dispute any particular claim on any grounds; (c) a promise or requirement to pay 

any particular claim; (d) an implication or admission that any particular claim is of a type specified 

or defined in this Motion; (e) a request or authorization to assume or reject any agreement, contract, 

or lease pursuant to section 365 of the Bankruptcy Code; (f) a waiver or limitation of the Debtors’ 

rights under the Bankruptcy Code or any other applicable law; or (g) a concession by the Debtors 

that any liens (contractual, common law, statutory, or otherwise) satisfied pursuant to this Motion 

are valid, and the Debtors expressly reserved their rights to contest the extent, validity, or 

perfection or seek avoidance of all such liens.  If the Court grants the relief sought herein, any 

payment made pursuant to the Court’s order is not intended and should not be construed as an 

admission as to the validity of any particular claim or a waiver of the Debtors’ rights to 

subsequently dispute such claim. 

Waiver of Bankruptcy Rule 6004(a) and 6004(h) 

23. To implement the foregoing successfully, the Debtors request that the Court enter 

an order providing that notice of the relief requested herein satisfies Bankruptcy Rule 6004(a) and 

that the Debtors have established cause to exclude such relief from the 14-day stay period under 

Bankruptcy Rule 6004(h). 

Notice 

24. The Debtors will provide notice of this Motion to:  (a) the Office of the Bankruptcy 

Administrator for the Northern District of Alabama; (b) the holders of the 50 largest unsecured 

claims against the Debtors (on a consolidated basis); (c) counsel to the agent under the Debtors’ 
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proposed debtor-in-possession credit agreement; (d) counsel to the agent under the Debtors’ 

prepetition first-lien credit agreement; (e) counsel to the lenders under the Debtors’ 

debtor-in-possession credit agreement and prepetition first-lien credit agreement; (f) counsel to 

Mission Coal Funding, LLC, in its capacity as the lender under the Debtors’ prepetition 

second-lien credit agreement; (g) the United States Attorney’s Office for the Northern District of 

Alabama; (h) the Internal Revenue Service; (i) the Environmental Protection Agency; (j) the office 

of the attorneys general for the states in which the Debtors operate; (k) the Securities and Exchange 

Commission; (l) the Pension Benefit Guarantee Corporation; (m) the United Mine Workers of 

America; (n) the United Mine Workers of America Pension Plan; (o) the Utility Companies on the 

Utility Service List; and (p) any party that has requested notice pursuant to Bankruptcy Rule 

2002.  The Debtors submit that, in light of the nature of the relief requested, no other or further 

notice need be given. 

No Prior Request 

25. No prior request for the relief sought in this Motion has been made to this or any 

other court. 

 

[Remainder of page left intentionally blank] 
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WHEREFORE, the Debtors respectfully request that the Court enter the Interim Order and 

Final Order, granting the relief requested herein and such other relief as the Court deems 

appropriate under the circumstances. 

Birmingham, Alabama /s/ Daniel D. Sparks 
Dated:  October 15, 2018 Daniel D. Sparks  

Bill D. Bensinger 
CHRISTIAN & SMALL LLP 
505 North 20th Street, Suite 1800 
Birmingham, Alabama 35203 
Telephone: (205) 795-6588 

 Facsimile: (205) 328-7234 
 Email:  ddsparks@csattorneys.com 
   bdbensinger@csattorneys.com 
 - and - 
 James H.M. Sprayregen, P.C. 
 Brad Weiland (pro hac vice admission pending) 
 Melissa N. Koss (pro hac vice admission pending) 
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP 
 300 North LaSalle 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 Email:  james.sprayregen@kirkland.com  
   brad.weiland@kirkland.com 
   melissa.koss@kirkland.com  
 - and - 
 Stephen E. Hessler, P.C. (pro hac vice admission pending) 
 Ciara Foster (pro hac vice admission pending) 
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP 
 601 Lexington Avenue 
 New York, New York 10022 
 Telephone: (212) 446-4800 
 Facsimile: (212) 446-4900 
 Email:  stephen.hessler@kirkland.com 

  ciara.foster@kirkland.com 
  
 Proposed Co-Counsel to the Debtors 
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Exhibit A 

Proposed Interim Order
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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
MISSION COAL COMPANY, LLC, et al.,1 ) Case No. 18-04177-11 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  
 ) Re:  Docket No. __ 

INTERIM ORDER (I) APPROVING  
THE DEBTORS’ PROPOSED ADEQUATE ASSURANCE  

OF PAYMENT FOR FUTURE UTILITY SERVICES, (II) PROHIBITING UTILITY  
COMPANIES FROM ALTERING, REFUSING, OR DISCONTINUING SERVICES,  

(III) APPROVING THE DEBTORS’ PROPOSED PROCEDURES FOR RESOLVING  
ADDITIONAL ASSURANCE REQUESTS, AND (IV) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”) for entry of an interim order (this “Interim Order”), (a) approving the 

Debtors’ Proposed Adequate Assurance of payment for future utility services, (b) prohibiting 

Utility Companies from altering, refusing, or discontinuing services, (c) approving the Adequate 

Assurance Procedures for resolving Additional Assurance Requests, (d) scheduling a final hearing 

to consider approval of the Motion on a final basis, and (e) granting related relief, all as more fully 

set forth in the Motion; and upon the First Day Declaration; and this Court having jurisdiction over 

this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the General Order of Reference from the 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include:  Mission Coal Company, LLC (8465); Beard Pinnacle, LLC (0637); Oak Grove Land Company, 
LLC (6068); Oak Grove Resources, LLC (0300); Pinnacle Land Company, LLC (6070); Pinnacle Mining 
Company, LLC (7780); Seminole Alabama Mining Complex, LLC (6631); Seminole Coal Resources, LLC 
(1795); Seminole West Virginia Mining Complex, LLC (7858); Seneca Coal Resources, LLC (1816); and Seneca 
North American Coal, LLC (5102).  The location of the Debtors’ service address is:  7 Sheridan Square, Suite 
300, Kingsport, Tennessee 37660. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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United States District Court for the Northern District of Alabama, dated January 12, 1995; and this 

Court having found that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and that this 

Court may enter a final order consistent with Article III of the United States Constitution; and this 

Court having found that venue of this proceeding and the Motion in this district is proper pursuant 

to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the Debtors’ notice of the Motion 

and opportunity for a hearing on the Motion were appropriate under the circumstances and no other 

notice need be provided; and this Court having reviewed the Motion and having heard the 

statements in support of the relief requested therein at a hearing before this Court (the “Hearing”); 

and this Court having determined that the legal and factual bases set forth in the Motion and at the 

Hearing establish just cause for the relief granted herein; and upon all of the proceedings had 

before this Court; and after due deliberation and sufficient cause appearing therefor, it is HEREBY 

ORDERED THAT: 

1. Subject to the Adequate Assurance Procedures for resolving Additional Assurance 

Requests, the Motion is granted on an interim basis as set forth herein. 

2. The final hearing (the “Final Hearing”) on the Motion shall be held on _________, 

2018, at__:__ _.m., prevailing Central Time.  Any objections or responses to entry of a final order 

on the Motion shall be filed on or before 4:00 p.m., prevailing Central Time, on _________, 2018, 

and shall be served on:  (a) the Debtors, Mission Coal Company, LLC, 7 Sheridan Square, Suite 

300, Kingsport, Tennessee 37660, Attn:  Gary M. Broadbent; (b) proposed counsel to the Debtors, 

Kirkland & Ellis LLP, 300 North LaSalle, Chicago, Illinois 60654, Attn:  Brad Weiland and 

Melissa N. Koss, and 601 Lexington Avenue, New York, New York 10022, Attn:  Stephen E. 

Hessler, P.C. and Ciara Foster, and Kirkland & Ellis LLP; (c) proposed co-counsel to the Debtors, 

Christian & Small LLP, 505 North 20th Street, Suite 1800, Birmingham, Alabama 35203, Attn.:  
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Daniel D. Sparks and Bill D. Bensinger; (d) the Office of the Bankruptcy Administrator for the 

Northern District of Alabama, Robert S. Vance Federal Building, 1800 Fifth Avenue North, Suite 

300, Birmingham, Alabama 35203; (e) the holders of the 50 largest unsecured claims against the 

Debtors (on a consolidated basis); (f) counsel to the agent under the Debtors’ proposed debtor-in-

possession credit agreement, Seward & Kissel LLP, One Battery Park Plaza, New York, New York 

10004, Attn:  John R. Ashmead and Andrew Silverstein; (g) counsel to the agent under the Debtors’ 

prepetition first-lien credit agreement, Miles & Stockbridge, P.C., 150 K Street, NW, Suite 800, 

Washington, DC 2005, Attn:  Abbey M. Ruby; (h) counsel to the lenders under the Debtors’ 

debtor-in-possession credit agreement and prepetition first-lien credit agreement, Akin Gump 

Strauss Hauer & Feld LLP, One Bryant Park, New York, New York 10036-6745, Attn:  Arik Preis 

and Jason P. Rubin; (i) counsel to Mission Coal Funding, LLC, in its capacity as the lender under 

the Debtors’ prepetition second-lien credit agreement, Jones & Associates, 13 Kanawha Boulevard 

West, Suite 200, Charleston, West Virginia 25327, Attn:  Matthew W. Gallimore; (j) the United 

States Attorney’s Office for the Northern District of Alabama; (k) the Internal Revenue Service; 

(l) the Environmental Protection Agency; (m) the office of the attorneys general for the states in 

which the Debtors operate; (n) the Securities and Exchange Commission; (o) the Pension Benefit 

Guarantee Corporation; (p) the United Mine Workers of America; (q) the United Mine Workers 

of America Pension Plan; and (r) any party that has requested notice pursuant to Bankruptcy Rule 

2002.  In the event no objections to entry of a final order on the Motion are timely received, this 

Court may enter such final order without need for the Final Hearing. 

3. The following Adequate Assurance Procedures are hereby approved on an interim 

basis: 
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a. The Debtors shall serve a copy of the Motion and this Interim Order to each 
Utility Company within five business days after entry of this Interim Order 
by the Court. 

b. Subject to paragraphs (f)–(i) herein, the Debtors shall deposit the Adequate 
Assurance Deposit, in the aggregate amount of $1,025,000, in the Adequate 
Assurance Account within ten business days of entry of this Interim Order. 

c. Each Utility Company (other than those with Existing Deposits) shall be 
entitled to the funds in the Adequate Assurance Account in the amount set 
forth for such Utility Company in the column labeled “Proposed Adequate 
Assurance” on the Utility Services List. 

d. If an amount relating to Utility Services provided postpetition by a Utility 
Company is unpaid, and remains unpaid beyond any applicable grace 
period, such Utility Company may request a disbursement from the 
Adequate Assurance Account by giving notice to: (a) the Debtors, Mission 
Coal Company, LLC, 7 Sheridan Square, Suite 300, Kingsport, Tennessee 
37660, Attn:  Gary M. Broadbent; (b) proposed counsel to the Debtors, 
Kirkland & Ellis LLP, 601 Lexington Avenue, New York, New York 
10022, Attn:  Stephen E. Hessler, P.C. and Ciara Foster, and Kirkland & 
Ellis LLP, 300 North LaSalle, Chicago, Illinois 60654, Attn:  Melissa N. 
Koss; (c) proposed co-counsel to the Debtors, Christian & Small LLP, 505 
North 20th Street, Suite 1800, Birmingham, Alabama 35203, Attn.:  Daniel 
D. Sparks and Bill D. Bensinger; (d) the Office of the Bankruptcy 
Administrator for the Northern District of Alabama, Robert S. Vance 
Federal Building, 1800 Fifth Avenue North, Suite 300, Birmingham, 
Alabama 35203; (e) the holders of the 50 largest unsecured claims against 
the Debtors (on a consolidated basis); (f) counsel to the agent under the 
Debtors’ proposed debtor-in-possession credit agreement, Seward & Kissel 
LLP, One Battery Park Plaza, New York, New York 10004, Attn:  John R. 
Ashmead and Andrew Silverstein; (g) counsel to the agent under the 
Debtors’ prepetition first-lien credit agreement, Miles & Stockbridge, P.C., 
150 K Street, NW, Suite 800, Washington, DC 2005, Attn:  Abbey M. Ruby; 
(h) counsel to the lenders under the Debtors’ debtor-in-possession credit 
agreement and prepetition first-lien credit agreement, Akin Gump Strauss 
Hauer & Feld LLP, One Bryant Park, New York, New York 10036-6745, 
Attn:  Arik Preis and Jason P. Rubin; (i) counsel to Mission Coal Funding, 
LLC, in its capacity as the lender under the Debtors’ prepetition second-lien 
credit agreement, Jones & Associates, 13 Kanawha Boulevard West, Suite 
200, Charleston, West Virginia 25327, Attn:  Matthew W. Gallimore; (j) the 
United States Attorney’s Office for the Northern District of Alabama; 
(k) the Internal Revenue Service; (l) the Environmental Protection Agency; 
(m) the office of the attorneys general for the states in which the Debtors 
operate; (n) the Securities and Exchange Commission; (o) the Pension 
Benefit Guarantee Corporation; (p) the United Mine Workers of America; 
(q) the United Mine Workers of America Pension Plan; and (r) any party 
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that has requested notice pursuant to Bankruptcy Rule 2002.  In the event 
no objections to entry of a final order on the Motion are timely received, 
this Court may enter such final order without need for the Final Hearing.  
The Debtors, in consultation with the DIP Lenders, shall honor such request 
within five business days after the date the request is received by the 
Debtors, subject to the ability of the Debtors, in consultation with the DIP 
Lenders, and any such requesting Utility Company to resolve any dispute 
regarding such request without further order of the Court.  To the extent a 
Utility Company receives a disbursement from the Adequate Assurance 
Account, the Debtors shall replenish the Adequate Assurance Account in 
the amount disbursed. 

e. The portion of the Adequate Assurance Deposit attributable to each Utility 
Company shall be returned to the Debtors on the earlier of (i) reconciliation 
and payment by the Debtors of the Utility Company’s final invoice in 
accordance with applicable nonbankruptcy law following the Debtors’ 
termination of Utility Services from such Utility Company and (ii) the 
effective date of any chapter 11 plan confirmed in these chapter 11 cases. 

f. Any Utility Company desiring additional assurances of payment in the form 
of deposits, prepayments, or otherwise must serve a request for additional 
assurance (an “Additional Assurance Request”) on the Notice Parties.  

g. Any Additional Assurance Request must (i) be in writing, (ii) identify the 
location for which the Utility Services are provided, (iii) summarize the 
Debtors’ payment history relevant to the affected account(s), (iv) certify the 
amount that is equal to two weeks of the Utility Services the Utility 
Company provides to the Debtors, calculated as a historical average over 
the twelve month period ended August 31, 2018, and (v) certify that the 
Utility Company does not already hold a deposit equal to or greater than 
two weeks of Utility Services. 

h. Any Additional Assurance Request may be made at any time.  If a Utility 
Company fails to file and serve an Additional Assurance Request, the 
Utility Company shall be (i) deemed to have received “satisfactory” 
adequate assurance of payment in compliance with section 366 of the 
Bankruptcy Code and (ii) forbidden from discontinuing, altering, or 
refusing Utility Services to, or discriminating against, the Debtors on 
account of any unpaid prepetition charges, or requiring additional assurance 
of payment other than the Proposed Adequate Assurance. 

i. Upon the Debtors receipt of any Additional Assurance Request, the Debtors 
shall promptly negotiate with such Utility Company to resolve such Utility 
Company’s Additional Assurance Request to negotiate with such Utility 
Company to resolve such Utility Company’s Additional Assurance 
Request. 
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j. The Debtors may, in consultation with the DIP Lenders, and without further 
order from the Court, resolve any Additional Assurance Request by mutual 
agreement with a Utility Company and, the Debtors may, in connection with 
any such agreement, and in consultation with the DIP Lenders, provide a 
Utility Company with additional adequate assurance of payment, including, 
but not limited to, cash deposits, prepayments, or other forms of security if 
the Debtors believe, that such adequate assurance is reasonable, subject to 
the terms of any debtor in possession financing and cash collateral orders 
entered by the Court. 

k. If the Debtors, in consultation with the DIP Lenders, and the Utility 
Company are not able to reach an alternative resolution within 21 days of 
receipt of the Additional Assurance Request, the Debtors will request a 
hearing before the Court at the next regularly scheduled omnibus hearing to 
determine the adequacy of assurances of payment with respect to a 
particular Utility Company (the “Determination Hearing”) pursuant to 
section 366(c)(3) of the Bankruptcy Code. 

l. Pending resolution of any such Determination Hearing, the Utility 
Company filing such Additional Assurance Request shall be prohibited 
from altering, refusing, or discontinuing Utility Services to the Debtors on 
account of unpaid charges for prepetition services or on account of any 
objections to the Proposed Adequate Assurance. 

m. The Adequate Assurance Account shall not be subject to any liens. 

4. The Adequate Assurance Deposit and the Existing Deposits, together with the 

Debtors’ ability to pay for future utility services in the ordinary course of business subject to the 

Adequate Assurance Procedures, shall constitute adequate assurance of future payment as required 

by section 366 of the Bankruptcy Code.   

5. The Utility Companies are prohibited from requiring additional adequate assurance 

of payment other than pursuant to the Adequate Assurance Procedures. 

6. The Debtors are authorized, in consultation with the DIP Lenders, following the 

giving of two weeks’ notice to the affected Utility Company, and the Debtors having received no 

objection from any such Utility Company, to add or remove any Utility Company from the Utility 

Services List, and the Debtors shall add to or subtract from the Adequate Assurance Deposit an 

amount equal to one half of the Debtors’ average monthly cost for each subsequently added or 
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removed Utility Company as soon as practicable.  If an objection is received, the Debtors shall 

request a hearing before this Court at the next omnibus hearing date, or such other date that the 

Debtors and the Utility Company may agree.  The Debtors shall not deduct from the Adequate 

Assurance Deposit the amount set aside for any Utility Company that the Debtors seek to terminate 

or delete from the Utility Service List unless and until the two week notice period has passed and 

the Debtors have not received any objection to termination or deletion from such Utility Company, 

or until any such objection has been resolved consensually or by order of the Court.  For Utility 

Companies that are added to the Utility Services List, the Debtors will cause a copy of this Interim 

Order, including the Adequate Assurance Procedures, to be served on such subsequently added 

Utility Company.  Any Utility Company subsequently added to the Utility Services List shall be 

bound by the Adequate Assurance Procedures.  In addition, the Debtors will provide an Adequate 

Assurance Deposit in an amount equal to 50 percent of the Debtors’ average monthly utility 

consumption over the course of 12 months for any Utility Company added to the Utility Services 

List as set forth herein. 

7. The relief granted herein is for all Utility Companies providing Utility Services to 

the Debtors and is not limited to those parties or entities listed on the Utility Services List. 

8. The Debtors’ service of the Motion upon the Utility Services List shall not 

constitute an admission or concession that each such entity is a “utility” within the meaning of 

section 366 of the Bankruptcy Code, and the Debtors reserve all rights and defenses with respect 

thereto. 

9. Notwithstanding the relief granted in this Interim Order and any actions taken 

pursuant to such relief, nothing in this Interim Order shall be deemed:  (a) an admission as to the 

validity of any particular claim against a Debtor entity; (b) a waiver of the Debtors’ rights to 
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dispute any particular claim on any grounds; (c) a promise or requirement to pay any particular 

claim; (d) an implication or admission that any particular claim is of a type specified or defined in 

this Interim Order or the Motion; (e) a request or authorization to assume or reject any agreement, 

contract, or lease pursuant to section 365 of the Bankruptcy Code; (f) a waiver or limitation of the 

Debtors’ rights under the Bankruptcy Code or any other applicable law; or (g) a concession by the 

Debtors that any liens (contractual, common law, statutory, or otherwise) satisfied pursuant to this 

Interim Order or the Motion are valid, and the Debtors expressly reserved their rights to contest 

the extent, validity, or perfection or seek avoidance of all such liens. 

10. The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b). 

11. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion and the requirements of Bankruptcy Rule 6004(a) are satisfied by such notice. 

12. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Interim 

Order are immediately effective and enforceable upon its entry. 

13. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Interim Order in accordance with the Motion. 

14. Notwithstanding anything to the contrary in this Interim Order, any payment made 

(or to be made) and any authorization contained in this Interim Order shall be subject to the terms, 

conditions, limitations, and requirements of the Interim Order (I) Authorizing Postpetition Secured 

Financing Pursuant to 11 U.S.C. §§ 105(a), 361, 362, 363, 364(c)(1), 364(c)(2), 363(c)(3), 

364(d)(1) and 364(e), (II) Authorizing the Debtors’ Use of Cash Collateral Pursuant to 11 U.S.C. 

363, (III) Granting Adequate Protection Pursuant to 11 U.S.C. §§ 361, 363, and 364, and (IV) 

Scheduling a Final Hearing Pursuant to Bankruptcy Rules 4001(b) and 4001(c) (together with any 

approved budget (including any permitted variances) in connection therewith, the “Interim DIP 

Case 18-04177-11    Doc 10    Filed 10/15/18    Entered 10/15/18 03:34:41    Desc Main
 Document      Page 24 of 38



   
 

9 
 

Order”), and to the extent there is any inconsistency between the terms of the Interim DIP Order 

and any action taken or proposed to be taken under this Interim Order, the terms of the Interim 

DIP Order (together with any approved budget (including any permitted variances) in connection 

therewith) shall control. 

15. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Interim Order.  

Dated:  __________, 2018  
Birmingham, Alabama UNITED STATES BANKRUPTCY JUDGE 
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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
MISSION COAL COMPANY, LLC, et al.,1 ) Case No. 18-04177-11 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  
 ) Re:  Docket No. __ 

FINAL ORDER (I) APPROVING  
THE DEBTORS’ PROPOSED ADEQUATE ASSURANCE OF  

PAYMENT FOR FUTURE UTILITY SERVICES, (II) PROHIBITING UTILITY  
COMPANIES FROM ALTERING, REFUSING, OR DISCONTINUING SERVICES,  

(III) APPROVING THE DEBTORS’ PROPOSED PROCEDURES FOR RESOLVING  
ADDITIONAL ASSURANCE REQUESTS, AND (IV) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”) for entry of a final order (this “Final Order”), (a) approving the 

Debtors’ Proposed Adequate Assurance of payment for future utility services, (b) prohibiting 

Utility Companies from altering, refusing, or discontinuing services, (c) approving the Adequate 

Assurance Procedures (as defined in paragraph 6 herein) for resolving Additional Assurance 

Requests (as defined in paragraph 6(f) herein), and (d) granting related relief, all as more fully set 

forth in the Motion; and upon the First Day Declaration; and this Court having jurisdiction over 

this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the General Order of Reference from the 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include:  Mission Coal Company, LLC (8465); Beard Pinnacle, LLC (0637); Oak Grove Land Company, 
LLC (6068); Oak Grove Resources, LLC (0300); Pinnacle Land Company, LLC (6070); Pinnacle Mining 
Company, LLC (7780); Seminole Alabama Mining Complex, LLC (6631); Seminole Coal Resources, LLC 
(1795); Seminole West Virginia Mining Complex, LLC (7858); Seneca Coal Resources, LLC (1816); and Seneca 
North American Coal, LLC (5102).  The location of the Debtors’ service address is:  7 Sheridan Square, Suite 
300, Kingsport, Tennessee 37660. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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United States District Court for the Northern District of Alabama, dated January 12, 1995; and this 

Court having found that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and that this 

Court may enter a final order consistent with Article III of the United States Constitution; and this 

Court having found that venue of this proceeding and the Motion in this district is proper pursuant 

to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the Debtors’ notice of the Motion 

and opportunity for a hearing on the Motion were appropriate under the circumstances and no other 

notice need be provided; and this Court having reviewed the Motion and having heard the 

statements in support of the relief requested therein at a hearing before this Court (the “Hearing”); 

and this Court having determined that the legal and factual bases set forth in the Motion and at the 

Hearing establish just cause for the relief granted herein; and upon all of the proceedings had 

before this Court; and after due deliberation and sufficient cause appearing therefor, it is HEREBY 

ORDERED THAT: 

1. Subject to the Adequate Assurance Procedures, the Motion is granted on a final 

basis as set forth herein. 

2. The following Adequate Assurance Procedures are hereby approved: 

a. The Debtors shall serve a copy of the Motion and this Final Order to each 
Utility Company within five business days after entry of this Final Order by 
the Court. 

b. Subject to paragraphs (f)–(i) herein, the Debtors shall deposit the Adequate 
Assurance Deposit, in the aggregate amount of $1,025,000, in the Adequate 
Assurance Account within ten business days of entry of this Final Order. 

c. Each Utility Company (other than those with Existing Deposits) shall be 
entitled to the funds in the Adequate Assurance Account in the amount set 
forth for such Utility Company in the column labeled “Proposed Adequate 
Assurance” on the Utility Services List. 

d. If an amount relating to Utility Services provided postpetition by a Utility 
Company is unpaid, and remains unpaid beyond any applicable grace 
period, such Utility Company may request a disbursement from the 
Adequate Assurance Account by giving notice to:  (i) the Debtors, Mission 
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Coal Company, LLC, 7 Sheridan Square, Suite 300, Kingsport, Tennessee 
37660, Attn:  Gary M. Broadbent; (ii) proposed counsel to the Debtors, 
Kirkland & Ellis LLP, 300 North LaSalle Street, Chicago, Illinois 60654, 
Attn:  Lucas S. Smith, and Kirkland & Ellis LLP, 601 Lexington Avenue, 
New York, New York 10022, Attn:  Ciara Foster; (iii) proposed co-counsel 
to the Debtors, Christian & Small LLP, 505 North 20th Street, Suite 1800, 
Birmingham, Alabama 35203, Attn:  Daniel D. Sparks and Bill D. 
Bensinger; (iv) the Office of the Bankruptcy Administrator for the Northern 
District of Alabama, Robert S. Vance Federal Building, 1800 Fifth Avenue, 
Suite 300, Birmingham, Alabama 35203; (v) the official committee of 
unsecured creditors (if any) appointed in these chapter 11 cases and its 
counsel; (vi) counsel to the agent under the Debtors’ proposed debtor-in-
possession credit agreement, Seward & Kissel LLP, One Battery Park 
Plaza, New York, New York 10004, Attn:  John R. Ashmead and Andrew 
Silverstein; (vii) counsel to the agent under the Debtors’ prepetition first-
lien credit agreement, Miles & Stockbridge, P.C., 150 K Street, NW, Suite 
800, Washington, DC 2005, Attn:  Abbey M. Ruby; (viii) counsel to the 
lenders under the Debtors’ debtor-in-possession credit agreement and 
prepetition first-lien credit agreement, Akin Gump Strauss Hauer & Feld 
LLP, One Bryant Park, New York, New York 10036-6745, Attn:  Arik Preis 
and Jason P. Rubin; (ix) counsel to Mission Coal Funding, LLC, in its 
capacity as the lender under the Debtors’ prepetition second-lien credit 
agreement, Jones & Associates, 13 Kanawha Boulevard West, Suite 200, 
Charleston, West Virginia 25327, Attn:  Matthew W. Gallimore; and (x) to 
the extent not listed herein, those parties requesting notice pursuant to 
Bankruptcy Rule 2002 (collectively, the “Notice Parties”).  The Debtors 
shall, in consultation with the DIP Lenders, honor such request within five 
business days after the date the request is received by the Debtors, in 
consultation with the DIP Lenders, subject to the ability of the Debtors and 
any such requesting Utility Company to resolve any dispute regarding such 
request without further order of the Court.  To the extent a Utility Company 
receives a disbursement from the Adequate Assurance Account, the Debtors 
shall replenish the Adequate Assurance Account in the amount disbursed. 

e. The portion of the Adequate Assurance Deposit attributable to each Utility 
Company shall be returned to the Debtors on the earlier of (i) reconciliation 
and payment by the Debtors of the Utility Company’s final invoice in 
accordance with applicable nonbankruptcy law following the Debtors’ 
termination of Utility Services from such Utility Company and (ii) the 
effective date of any chapter 11 plan confirmed in these chapter 11 cases. 

f. Any Utility Company desiring additional assurances of payment in the form 
of deposits, prepayments, or otherwise must serve a request for additional 
assurance (an “Additional Assurance Request”) on the Notice Parties.  

g. Any Additional Assurance Request must (i) be in writing, (ii) identify the 
location for which the Utility Services are provided, (iii) summarize the 
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Debtors’ payment history relevant to the affected account(s), (iv) certify the 
amount that is equal to two weeks of the Utility Services the Utility 
Company provides to the Debtors, calculated as a historical average over 
the twelve month period ended August 31, 2018, and (v) certify that the 
Utility Company does not already hold a deposit equal to or greater than 
two weeks of Utility Services. 

h. Any Additional Assurance Request may be made at any time.  If a Utility 
Company fails to file and serve an Additional Assurance Request, the 
Utility Company shall be (i) deemed to have received “satisfactory” 
adequate assurance of payment in compliance with section 366 of the 
Bankruptcy Code and (ii) forbidden from discontinuing, altering, or 
refusing Utility Services to, or discriminating against, the Debtors on 
account of any unpaid prepetition charges, or requiring additional assurance 
of payment other than the Proposed Adequate Assurance. 

i. Upon the Debtors receipt of any Additional Assurance Request, the Debtors 
shall promptly negotiate with such Utility Company to resolve such Utility 
Company’s Additional Assurance Request to negotiate with such Utility 
Company to resolve such Utility Company’s Additional Assurance 
Request. 

j. The Debtors may, in consultation with the DIP Lenders, and without further 
order from the Court, resolve any Additional Assurance Request by mutual 
agreement with a Utility Company and, the Debtors may, in connection with 
any such agreement, and in consultation with the DIP Lenders, provide a 
Utility Company with additional adequate assurance of payment, including, 
but not limited to, cash deposits, prepayments, or other forms of security if 
the Debtors believe, that such adequate assurance is reasonable, subject to 
the terms of any debtor in possession financing and cash collateral orders 
entered by the Court. 

k. If the Debtors, in consultation with the DIP Lenders, and the Utility 
Company are not able to reach an alternative resolution within 21 days of 
receipt of the Additional Assurance Request, the Debtors will request a 
hearing before the Court at the next regularly scheduled omnibus hearing to 
determine the adequacy of assurances of payment with respect to a 
particular Utility Company (the “Determination Hearing”) pursuant to 
section 366(c)(3) of the Bankruptcy Code. 

l. Pending resolution of any such Determination Hearing, the Utility 
Company filing such Additional Assurance Request shall be prohibited 
from altering, refusing, or discontinuing Utility Services to the Debtors on 
account of unpaid charges for prepetition services or on account of any 
objections to the Proposed Adequate Assurance. 

m. The Adequate Assurance Account shall not be subject to any liens. 
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3. The Adequate Assurance Deposit and the Existing Deposits, together with the 

Debtors’ ability to pay for future utility services in the ordinary course of business subject to the 

Adequate Assurance Procedures, shall constitute adequate assurance of future payment as required 

by section 366 of the Bankruptcy Code.  

4. The Utility Companies are prohibited from requiring additional adequate assurance 

of payment other than pursuant to the Adequate Assurance Procedures. 

5. The Debtors are authorized, in consultation with the DIP Lenders, following the 

giving of two weeks’ notice to the affected Utility Company, and the Debtors having received no 

objection from any such Utility Company, to add or remove any Utility Company from the Utility 

Services List, and the Debtors shall add to or subtract from the Adequate Assurance Deposit an 

amount equal to one half of the Debtors’ average monthly cost for each subsequently added or 

removed Utility Company as soon as practicable.  If an objection is received, the Debtors shall 

request a hearing before this Court at the next omnibus hearing date, or such other date that the 

Debtors and the Utility Company may agree.  The Debtors shall not deduct from the Adequate 

Assurance Deposit the amount set aside for any Utility Company that the Debtors seek to terminate 

or delete from the Utility Service List unless and until the two week notice period has passed and 

the Debtors have not received any objection to termination or deletion from such Utility Company, 

or until any such objection has been resolved consensually or by order of the Court.  For Utility 

Companies that are added to the Utility Services List, the Debtors will cause a copy of this Final 

Order, including the Adequate Assurance Procedures, to be served on such subsequently added 

Utility Company.  Any Utility Company subsequently added to the Utility Services List shall be 

bound by the Adequate Assurance Procedures.  In addition, the Debtors will provide an Adequate 

Assurance Deposit in an amount equal to 50 percent of the Debtors’ average monthly utility 
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consumption over the course of 12 months for any Utility Company added to the Utility Services 

List as set forth herein. 

6. The relief granted herein is for all Utility Companies providing Utility Services to 

the Debtors and is not limited to those parties or entities listed on the Utility Services List. 

7. The Debtors’ service of the Motion upon the Utility Services List shall not 

constitute an admission or concession that each such entity is a “utility” within the meaning of 

section 366 of the Bankruptcy Code, and the Debtors reserve all rights and defenses with respect 

thereto. 

8. Notwithstanding the relief granted in this Final Order and any actions taken 

pursuant to such relief, nothing in this Final Order shall be deemed:  (a) an admission as to the 

validity of any particular claim against a Debtor entity; (b) a waiver of the Debtors’ rights to 

dispute any particular claim on any grounds; (c) a promise or requirement to pay any particular 

claim; (d) an implication or admission that any particular claim is of a type specified or defined in 

this Final Order or the Motion; (e) a request or authorization to assume or reject any agreement, 

contract, or lease pursuant to section 365 of the Bankruptcy Code; (f) a waiver or limitation of the 

Debtors’ rights under the Bankruptcy Code or any other applicable law; or (g) a concession by the 

Debtors that any liens (contractual, common law, statutory, or otherwise) satisfied pursuant to this 

Final Order or the Motion are valid, and the Debtors expressly reserved their rights to contest the 

extent, validity, or perfection or seek avoidance of all such liens. 

9. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion and the requirements of Bankruptcy Rule 6004(a) are satisfied by such notice. 

10. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Final 

Order are immediately effective and enforceable upon its entry. 
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11. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Final Order in accordance with the Motion. 

12. Notwithstanding anything to the contrary in this Final Order, any payment made 

(or to be made) and any authorization contained in this Final Order shall be subject to the terms, 

conditions, limitations, and requirements of the Final Order (I) Authorizing Postpetition Secured 

Financing Pursuant to 11 U.S.C. §§ 105(a), 361, 362, 363, 364(c)(1), 364(c)(2), 363(c)(3), 

364(d)(1) and 364(e), (II) Authorizing the Debtors’ Use of Cash Collateral Pursuant to 11 U.S.C. 

363, (III) Granting Adequate Protection Pursuant to 11 U.S.C. §§ 361, 363, and 364, and (IV) 

Scheduling a Final Hearing Pursuant to Bankruptcy Rules 4001(b) and 4001(c) (together with any 

approved budget (including any permitted variances) in connection therewith, the “Final DIP 

Order”), and to the extent there is any inconsistency between the terms of the Final DIP Order and 

any action taken or proposed to be taken under this Final Order, the terms of the Final DIP Order 

(together with any approved budget (including any permitted variances) in connection therewith) 

shall control.  

13. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Final Order. 

Dated:  __________, 2018  
Birmingham, Alabama UNITED STATES BANKRUPTCY JUDGE 
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Exhibit C 

Utility Services List
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Utility Services List1 

Provider Address Service(s) Provided Account Number(s) 
(If Known) Debtor(s) Served 

Proposed 
Adequate 
Assurance 

Existing Deposit 

Alabama Power  PO Box 24415  
Canton, OH, 44701 Electric 70332-84004; 

01097-70005 
Oak Grove Resources, 
LLC 

 $                        
408,647.22   $    1,675,000.00 

Appalachian Power  PO Box 105262  
Atlanta, GA, 30348 Electric 

022-114-995-1-8; 
022-619-748-2-4; 
026-245-552-1-1; 
026-442-734-2-3; 
026-752-734-2-2; 
026-752-734-2-5; 
026-787-456-1-9; 
028-785-652-2-1; 
028-953-183-1-5; 
029-419-748-2-2; 
029-852-734-2-0; 
021-115-101-3-0; 
021-115-401-3-0; 
021-634-338-3-8; 
023-159-290-6-3; 
023-305-652-5-6; 
025-311-108-3-7; 
029-359-290-6-3 

Pinnacle Mining Company, 
LLC;  
Seminole WV Mining 
Complex, LLC 

 $                        
518,290.62   $    1,900,163.52 

Armstrong Public Service 
District 

PO Box 156 
Kimberly, WV 25118 Water 1304; 

1786 
Seminole WV Mining 
Complex, LLC 

 $                        
423.42  $                      -   

AT&T 
PO Box 105503 
Atlanta, GA 30348-
5503 

Telecommunications 

287267826300; 
52983103-00001; 
52983106-00001; 
205 436-7100 001 
0540; 
205 M74-2073 073; 
205 436-3511 001 
0543; 
205 N28-0019 019; 

Pinnacle Mining Company, 
LLC; 
Oak Grove Resources, 
LLC 

 $                        
10,297.55  $                      -   

                                                 
1  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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Provider Address Service(s) Provided Account Number(s) 
(If Known) Debtor(s) Served 

Proposed 
Adequate 
Assurance 

Existing Deposit 

205 497-2520 573 
0540 

AT&T Mobility 
PO BOX 6463  
CAROL STREAM, 
IL 601976463 

Telecommunications 287267826300 Pinnacle Mining Company, 
LLC 

 $                        
1,464.76   $                      -   

BCN Telecom Inc.  
PO Box 842840  
Boston, MA, 
022842840 

Telecommunications BOC04782 Pinnacle Mining Company, 
LLC 

 $                        
619.89   $                      -   

Bessemer Utilities  
PO Box 1246 
Bessemer, AL 35021-
1246 

Water 65886 Oak Grove Resources, 
LLC 

 $                        
9,500.65   $         25,000.00 

City of Welch Water 
Department  

88 Howard Street 
Welch, WV, 24801 Water 

2265; 
2266; 
7247; 
7248 

Pinnacle Mining Company, 
LLC 

 $                        
1,519.81   $                      -   

Continuant 5050 20th St E  
Fife, WA, 98424 Telecommunications 211257 Seminole WV Mining 

Complex, LLC 
 $                        
179.00   $                      -   

Dominion Hope 
701 East Cary Street  
Richmond, VA, 
23219 

Leases 53545 Pinnacle Mining Company, 
LLC 

 $                        
5,259.68   $                      -   

Dynalink 
PO Box 3415 Church 
Street  
New York NY 10008 

Telecommunications 6841 Pinnacle Mining Company, 
LLC 

 $                        
1,620.31   $                      -   

Frontier 
PO Box 20550  
Rochester, NY, 
146020550 

Telecommunications 

304-189-0372-
121107-4; 
304-732-5336-
012816-4; 
304-442-480-
2071816-4; 
304-199-9174-
022317-4 

Pinnacle Mining Company, 
LLC; 
Seminole WV Mining 
Complex, LLC 

 $                        
1,791.34   $                      -   

Impact Telecom 
PO Box 981038  
Boston, MA, 
022981038 

Telecommunications 

211149; 
110018510; 
211253; 
16015694108; 
211150; 

Pinnacle Mining Company, 
LLC; 
Seminole WV Mining 
Complex, LLC 

 $                        
10,481.62   $                      -   
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Provider Address Service(s) Provided Account Number(s) 
(If Known) Debtor(s) Served 

Proposed 
Adequate 
Assurance 

Existing Deposit 

211256; 
211257 

Monongahela Power 
Company  

PO Box 3615 
Akron, OH, 44309-
3615 

Electric 110 115 902 733; 
110 115 927 854 

Seminole WV Mining 
Complex, LLC 

 $                        
19.55   $                      -   

Mountaineer Gas Co.  

Thomas & Feamster 
Road 
Lewisburg, WV, 
24901 

Gas 504009-548275; 
111302-659117 

Pinnacle Mining Company, 
LLC; 
Seminole WV Mining 
Complex, LLC 

 $                        
36,975.53   $                      -   

Municipal Water Works PO Box 220  
Pineville, WV, 24874 Water 

2839; 
2856; 
2858; 
2861; 
2862 

Pinnacle Mining Company, 
LLC 

 $                        
436.00   $                      -   

Shentel 
PO Box 37014  
Baltimore, MD, 
212973014 

Telecommunications 396433-001 Pinnacle Mining Company, 
LLC 

 $                        
655.03   $                      -   

Spectrum PO Box 742614  
Cincinnati OH  45274 Telecommunications 

8353 30 001 
1129434; 
8353 30 001 
1145216 

Mission Coal Company, 
LLC 

 $                        
745.33   $                      -   

Spire Gas 
PO Box 2224 
Birmingham, AL 
35246-0022 

Telecommunications 

200000635361; 
200000974850; 
200000635353; 
200000635370 

Oak Grove Resources, 
LLC 

 $                        
4,291.45   $                      -   

Suddenlink 
PO Box 742535 
Cincinnati, OH 
45274-2535 

Telecommunications 

100001-2020-
707078401; 
100001-2020-
714058201; 

Seminole WV Mining 
Complex, LLC 

 $                        
743.27   $                      -   

Touchtone 
PO Box 27772   
Newark NJ 07101-
7772 

Telecommunications 304-189-0372-
121107-4 

Pinnacle Mining Company, 
LLC 

 $                        
1,153.40   $                      -   

Verizon  
PO Box 25505  
Lehigh Valley, PA, 
180025505 

Telecommunications 442088557 Pinnacle Mining Company, 
LLC 

 $                        
3,649.35   $                      -   
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Provider Address Service(s) Provided Account Number(s) 
(If Known) Debtor(s) Served 

Proposed 
Adequate 
Assurance 

Existing Deposit 

Warrior River Water 
Authority  

PO Box 2252 
Birmingham, AL 
35246-0045 

Water 

000970013191; 
000116690002; 
000970011053; 
000970015447; 
000970017108; 
000027165002; 
000970013442 

Oak Grove Resources, 
LLC 

 $                        
6,197.89   $                      -   
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