
  

 
 

UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
MISSION COAL COMPANY, LLC, et al.,1 ) Case No. 18-04177-TOM11 
 )  
    Debtors. ) (Jointly Administered) 
 )  

DIP LENDERS’ STATEMENT REGARDING, AND RESPONSE TO THE 
COMMITTEE’S OBJECTION TO, THE DEBTORS’ MOTION FOR ENTRY OF AN 

ORDER (I) AUTHORIZING THE DEBTORS TO ENTER INTO AND PERFORM 
UNDER THE STALKING HORSE PURCHASE AGREEMENT, (II) APPROVING 

BIDDING PROCEDURES FOR THE SALE OF THE DEBTORS’ ASSETS, (III) 
SCHEDULING HEARINGS  AND OBJECTION DEADLINES WITH RESPECT TO 

THE SALE, (IV) SCHEDULING BID DEADLINES AND AN AUCTION, (V) 
APPROVING THE FORM AND MANNER OF NOTICE THEREOF, (VI) APPROVING 

CONTRACT ASSUMPTION AND ASSIGNMENT PROCEDURES, AND (VII) 
GRANTING RELATED RELIEF 

The DIP Lenders,2 by and through their undersigned counsel, hereby file this statement 

(the “Statement”) in connection with the Debtors’ Motion for Entry of an Order (i) Authorizing 

the Debtors to Enter into and Perform under the Stalking Horse Purchase Agreement, (ii) 

Approving Bidding Procedures for the Sale of the Debtors’ Assets, (iii) Scheduling Hearings and 

Objection Deadlines with respect to the Sale, (iv) Scheduling Bid Deadlines and an Auction, (v) 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include:  Mission Coal Company, LLC (8465); Beard Pinnacle, LLC (0637); Oak Grove Land Company, 
LLC (6068); Oak Grove Resources, LLC (0300); Pinnacle Land Company, LLC (6070); Pinnacle Mining 
Company, LLC (7780); Seminole Alabama Mining Complex, LLC (6631); Seminole Coal Resources, LLC 
(1795); Seminole West Virginia Mining Complex, LLC (7858); Seneca Coal Resources, LLC (1816); and Seneca 
North American Coal, LLC (5102).  The location of the Debtors’ service address is:  7 Sheridan Square, Suite 
300, Kingsport, Tennessee 37660. 

2  Capitalized terms not defined herein shall have the meanings ascribed to them in the Motion or the Final Order 
(I) Authorizing Postpetition Secured Financing Pursuant to 11 U.S.C. §§ 105(a), 361, 362, 363, 364(c)(1), 
364(c)(2), 364(c)(3), 364(d)(1) and 364(e), (II) Authorizing the Debtors’ Use of Cash Collateral Pursuant to 11 
U.S.C. §§ 363, (III) Granting Adequate Protection Pursuant to 11 U.S.C. §§ 361, 363 and 364, and (IV) Granting 
Related Relief [Docket No. 300] (the “Final DIP Order”).  
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Approving the Form and Manner of Notice Thereof, (vi) Approving Contract Assumption and 

Assignment Procedures, and (vii) Granting Related Relief (the “Motion”) [Docket No. 393], and 

respectfully represent as follows.   

STATEMENT 

1. Before the Commencement Date and since, the DIP Lenders have worked in good 

faith with the Debtors to find solutions to the Debtors’ financial distress that allow them to continue 

operating while protecting value for all relevant stakeholders.  As such, over the months since the 

Commencement Date, the DIP Lenders have worked diligently and in good faith with the Debtors 

to reach agreement on the terms of a stalking horse agreement that will: (1) set a baseline price for 

the purchase of substantially all of the Debtors’ assets; (2) assist the Debtors in running a value 

maximizing sale process; (3) ensure the Debtors’ ongoing operations; and (4) preserve jobs for the 

Debtors’ employees.  After extensive negotiations, and as reflected in the stalking horse agreement 

filed with the Bidding Procedures Motion, the DIP Lenders were ultimately able to reach 

agreement with the Debtors on nearly all of the salient terms of the Stalking Horse Bid, and have 

done so without seeking customary bid protections such as a break-up fee or expense 

reimbursement.  However, despite this progress, the DIP Lenders are compelled to file this 

Statement to make the Court aware of the lone outstanding issue  that has prevented the parties 

from executing and moving forward with the stalking horse agreement: whether the DIP Lenders 

should be forced to write a blank check to backstop the administrative and priority claims of the 

Debtors’ estates.  The DIP Lenders have consistently and repeatedly told the Debtors that this is 

something that they are not prepared to do.      

2. For the past year, the Debtors have relied on the DIP Lenders for financing.  In 

January 2018, the DIP Lenders, in their capacity as Prepetition First Lien Lenders, loaned the 

Debtors $92.5 million.  In October, the DIP Lenders then loaned the Debtors $54.5 million through 
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the DIP Facility, the proceeds of which are being used to fund the Debtors’ ongoing operations 

and the administration of these chapter 11 cases.  At present, the aggregate amount outstanding 

under the DIP Facility is in excess of $200 million, inclusive of the prepayment premium due and 

owing under the Prepetition First Lien Credit Agreement.  

3.  Like the stalking horse agreement, the DIP Facility was the product of hard-fought 

negotiations between the Debtors and the DIP Lenders.  As a crucial component of the deal that 

was ultimately struck, the Debtors agreed to abide by certain case milestones and the DIP Lenders 

agreed that the Debtors could run the ongoing sale process in parallel with a plan process so that 

if the sale process were to yield a third party buyer willing to pay cash consideration sufficient to 

allow the Debtors to pay the DIP Facility in full in cash and pay all administrative and priority 

claims in full in cash, or if the DIP Lenders were to include along with their credit bid a cash 

component sufficient to pay administrative and priority claims (which would be dependent upon 

the DIP Lenders’ receipt of the estimates of such amounts and agreement that such amounts were 

indeed correct and appropriate for the DIP Lenders to incur), the Debtors would be able to seek 

confirmation a chapter 11 plan.3  However, the milestones reflect that the Debtors’ ability to seek 

confirmation of a chapter 11 plan was never guaranteed by the DIP Lenders, and, indeed, the DIP 

Facility milestones expressly recognized as much by the inclusion of a milestone which provides 

that “by no later than April 12, 2019, the confirmed Plan shall have become effective, or the Sale 

shall have closed.”4  This milestone reflects the reality that the DIP Lenders were never willing to 

                                                 
3  The DIP Lenders noted to the Debtors then, and have noted to the Debtors during the chapter 11 process, that 

incurring the fees and expenses of drafting a plan and disclosure statement and going through the plan process 
(both for the Debtors and the Committee) seems wasteful until the estate has clarity that this option is viable, but 
the DIP Lenders were and are still willing to adopt a “wait and see” approach given the Debtors’ strongly held 
views on this issue.   

4  See DIP Credit Agreement, Schedule 6.26 (Milestones) (emphasis added).  
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provide the DIP Facility without the recognition of the possibility that a sale could be 

consummated outside of a chapter 11 plan, if necessary, due to the lack of visibility into the 

Debtors’ administrative expense obligations that must be paid in order for a plan to be confirmed.    

4. It is this issue – as well as certain issues raised by the Committee in its objection to 

the Motion5 – that has compelled the DIP Lenders to file this Statement.  Despite weeks of 

negotiations on this point and significant movement on both sides, the Debtors and the DIP 

Lenders have simply been unable to bridge the gap with respect to the guaranteed payment of 

certain administrative expense and priority claims in connection with these chapter 11 cases.  

However, as discussed herein, the DIP Lenders recently provided the Debtors with a Modified 

Stalking Horse APA (as defined below) that they believe provides a fair and workable solution to 

this open issue that will result in a value-maximizing sale process and preserve the Debtors’ 

ongoing operations.  Accordingly, the DIP Lenders request that the Court approve the Bidding 

Procedures (including approval of the DIP Lenders’ stalking horse agreement and the DIP Lenders 

as the stalking horse bidder), subject to the modifications discussed herein.  

A. The DIP Lenders Have Provided the Debtors with an Executed Purchase Agreement 
that Will Provide for the Payment of Certain, and Potentially All, Administrative and 
Priority Claims  

5. The  primary point of contention between the Debtors and the DIP Lenders with 

regard to the stalking horse agreement  has been whether the DIP Lenders should be forced to write 

a blank check to backstop administrative and priority claims of the Debtors’ estates, something 

                                                 
5  See Objection of the Official Committee of Unsecured Creditors to the Motion for Entry of an Order (i) 

Authorizing the Debtors to Enter into and Perform under the Stalking Horse Purchase Agreement, (ii) Approving 
Bidding Procedures for the Sale of the Debtors’ Assets, (iii) Scheduling Hearings and Objection Deadlines with 
respect to the Sale, (iv) Scheduling Bid Deadlines and an Auction, (V) Approving the Form and Manner of Notice 
Thereof, (vi) Approving Contract Assumption and Assignment Procedures, and (vii) Granting Related Relief 
[Docket No. 437] (the “Committee Objection”).  The DIP Lenders’ responses to certain issues raised in the 
Committee Objection are set forth herein infra section B.  
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that the DIP Lenders have consistently and repeatedly told the Debtors they are not prepared to do 

– and indeed is something that would be unreasonable to expect a  buyer of distressed assets to do.  

In connection with negotiating the stalking horse agreement, the DIP Lenders offered, as a 

compromise, to pay administrative and priority claims up to a capped amount, but the Debtors 

repeatedly and confoundingly resisted inclusion of any cap.  Nevertheless, and in an effort to try 

to bridge the gap and consistent with their attempts to negotiate in good faith with the Debtors, the 

DIP Lenders agreed to include in the Stalking Horse Asset Purchase Agreement an agreement to 

fund certain escrow accounts that would be used to pay professional fees, accrued payroll 

obligations and other wind down expenses (including the payment of certain other administrative 

and priority claims) and which would be funded in amounts to be negotiated in good faith between 

the Debtors and the DIP Lenders.6   

6. After the stalking horse agreement was filed with the Court, the parties continued 

to negotiate with respect to appropriate amounts for the Wind-Down Budget and escrow accounts.  

The DIP Lenders are prepared to commit to paying estate retained professional fees in these 

chapter 11 cases in full, subject to reasonableness in accordance with the Bankruptcy Code.  

However, despite efforts by the DIP Lenders and their advisors to diligence the remaining 

projected amount of administrative and priority claims that would have to be paid in order for the 

Debtors to confirm a chapter 11 plan, the Debtors have been unable to provide the DIP Lenders 

with sufficient clarity into the estimated amount of such claims.  While the DIP Lenders are willing 

to pay such amounts up to a certain  cap, they cannot agree at this time to backstop such claims in 

full given the lack of reliable information and estimates regarding such claims.  For instance, as 

                                                 
6  See Modified Stalking Horse APA § 7.10. These amounts are in addition to cures and assumption of reclamation 

and other liabilities under the Modified Stalking Horse APA. Id. § 2.3.   
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noted in the Committee Objection, the rejection of the Debtors’ pension, collective bargaining and 

other employee and retiree obligations could result in potentially significant administrative 

expense claims related to withdrawal liability or the breach of the collective bargaining 

agreements.7   

7. To overcome the stalemate on these issues, on December 14, 2018, the DIP Lenders 

provided the Debtors with a modified and executed purchase agreement (the “Modified Stalking 

Horse APA”), which will allow the Debtors to continue to pursue confirmation of a chapter 11 

plan while at the same time protecting the DIP Lenders against the risk associated with the Debtors’ 

unknown administrative expense obligations.8  Specifically, the Modified Stalking Horse APA 

will allow the Debtors to continue to pursue confirmation of a plan, provided that, at least five 

business days prior to the Auction, the Debtors provide the DIP Lenders with (i) a proposed Wind-

Down Budget, (ii) calculations of the amounts necessary to fund the wind-down, payroll and 

professional fee escrows and (iii) supporting details for each of the foregoing (the “Escrow 

Proposal”).9  The Debtors will then provide an updated Escrow Proposal, including supporting 

information regarding the deviations from the original Escrow Proposal, at least 14 days prior to 

the confirmation hearing, and the parties are required to negotiate in good faith to see if an 

agreement with respect to such amounts that would enable a chapter 11 plan to be confirmed can 

                                                 
7  See Committee Objection ¶ 35.  

8  A changed-pages only blackline illustrating the changes included in the Modified Stalking Horse APA, as 
compared to the stalking horse agreement filed with the Motion, is attached hereto as Exhibit A.  
Contemporaneously with the filing of this Statement, the DIP Lenders are also filing the following documents in 
support hereof: (i) a full blackline illustrating the changes included in the Modified Stalking Horse APA, as 
compared to the stalking horse agreement filed with the Motion, (ii) a copy of the Modified Stalking Horse APA 
executed by the DIP Lenders, and (iii) a copy of the unpublished decision cited in footnote 17 below.   

9  See Modified Stalking Horse APA § 7.1(b). The Bidding Procedures should also be modified so that the Escrow 
Proposal is provided to all Qualified Bidders, which will address the concern, voiced in the Committee Objection, 
that the lack of estimates or minimums for the escrow accounts will prevent potential bidders from being able to 
calculate the bidding floor and calculate their overbid.   
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be reached.10  To the extent an agreement cannot be reached, the DIP Lenders may provide the 

Debtors with notice of their intention to “flip” to pursuing a sale outside of a plan of reorganization 

pursuant to Bankruptcy Code section 363 (which sale will provide for escrow amounts determined 

in the DIP Lenders’ sole discretion).11  Finally, the Modified Stalking Horse APA extends relevant 

Bidding Procedures dates and deadlines by approximately one month,12 which will give potential 

bidders even more time to evaluate the foregoing information, diligence the Debtors’ business and 

formulate their bids, as well as address any concerns that the current sale timeline is too 

compressed.13  

8. The DIP Lenders believe this proposal represents a fair compromise given the 

uncertainty surrounding the extent of the administrative claims in these cases.  Moreover, the 

Modified Stalking Horse APA represents the only terms on which the DIP Lenders are willing to 

commit to serve as the Stalking Horse Bidder, which the Debtors have acknowledged is necessary 

to  “help ensure that the Debtors are maximizing creditor recoveries.”14   Indeed, the Debtors admit 

that they “cannot risk losing the DIP Lenders as a stalking horse bidder” because “[s]hould that 

happen, the risk of a liquidation, loss of employee jobs, and a significant reduction in creditor 

                                                 
10  Id. § 7.10(a).  

11  Id. § 7.10(f).   

12  Id. § 7.5.  

13  See Limited Objection of Mission Coal Funding LLC to Debtors’ Bidding Procedures Motion [Docket No. 439] 
at ¶¶ 18-21 (requesting longer sale process to allow for greater exposure to the market).  

14  See Declaration of Leon Szlezinger in support of the Debtors’ Motion for Entry of an Order (i) Authorizing the 
Debtors to Enter into and Perform under the Stalking Horse Purchase Agreement, (ii) Approving Bidding 
Procedures for the Sale of the Debtors’ Assets, (iii) Scheduling Hearings and Objection Deadlines with respect 
to the Sale, (iv) Scheduling Bid Deadlines and an Auction, (V) Approving the Form and Manner of Notice Thereof, 
(vi) Approving Contract Assumption and Assignment Procedures, and (vii) Granting Related Relief [Docket No. 
440] at ¶ 12.  
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recoveries in these cases will increase markedly.”15  Since the DIP Lenders’ proposal represents 

the best option for a value-maximizing transaction available at this time, the Court should approve 

the Bidding Procedures as modified and authorize the Debtors’ entry into the Modified Stalking 

Horse APA.  

B. The DIP Lenders Are Not Required to Ensure Administrative Solvency and Are Not 
Required to Credit Bid the Full Amount of their Claim.  

9. The Committee Objection contains a number of inaccuracies and misstatements 

that must be addressed and require correction.  First, as is the DIP Lenders’ statutory right pursuant 

to Bankruptcy Code 363(k), the Stalking Horse Bid includes a credit bid in the amount of $145 

million, approximately $60 million less than the current outstanding balance under the DIP 

Facility.  Although the Committee takes issue with the fact that the Stalking Horse Bid includes a 

$60 million cushion to credit bid,16 there is no requirement, statutory or otherwise, that the DIP 

Lenders must credit bid the full amount of their debt.17  Furthermore, in connection with exercising 

their statutory right to credit bid, the DIP Lenders are not required to provide for the payment of 

administrative expenses, let alone the blank check the Debtors – and now the Committee – are 

demanding to ensure the administrative solvency of these chapter 11 cases.18  Nonetheless, as set 

                                                 
15  Id. ¶ 13.  

16  The DIP Lenders are confused by the Committee’s point  in this regard.  If the DIP Lenders wanted to ensure that 
they could “take” the assets through their credit bid, the DIP Lenders would have bid the entire amount of their 
claim in hopes that it would scare off other potential buyers.  The DIP Lenders did not do that here.  In fact, it 
would not make strategic sense for the DIP Lenders to bid low if their only goal was simply to win the auction 
by credit bidding the full amount of their claim.     

17  See, e.g., In re Aerogroup Int'l Inc., 2018 Bankr. LEXIS 1930, at *9 (Bankr. D. Del. June 25, 2018); Cohen v. KB 
Mezzanine Fund II, LP (In re Submicron Sys. Corp.), 432 F.3d 448 (3d Cir. 2006).  

18  See, e.g., In re LCI Holding Co., 802 F.3d 547, 549 (3d Cir. 2015) (affirming section 363 sale order over the 
objection of the United States, which asserted, among other things, the sale could not be approved because it 
would leave certain administrative claims unpaid, because the sale “(1) was the only alternative to liquidation and 
best opportunity to realize the full value of [the debtor]’s assets, (2) the offer accepted was ‘the best and only 
one,’ and (3) a plan of reorganization would not have yielded as favorable an economic result.”).  
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forth above, in response to the concern that there be at least some cash consideration to pay certain 

administrative and priority claims, the DIP Lenders are willing to negotiate a reasonable amount 

of funding for wind down, payroll and professional fee escrows – and indeed have repeatedly 

offered to include the concept of a cap on such amounts, only to be rebuffed by the Debtors’ desire 

to run a plan process.   

10. Finally, the Committee’s assertion that these cases are being run for the benefit of 

the DIP Lenders and to the detriment of other creditors and interest holders is plainly without merit.  

The DIP Lenders provided the Debtors with $54.5 million in new money financing at the start of 

these cases – at a time when the Debtors had no other viable option for such financing – so that, 

rather than liquidating, the Debtors would have the opportunity to remain in business and achieve 

a value maximizing sale of their assets.  The DIP Lenders are hopeful that approval of the Bidding 

Procedures and the Modified Stalking Horse APA will result in, at a minimum, repayment of all 

or a substantial portion of the DIP Obligations and certain administrative and priority claims, while 

at the same allowing for the continued operation of the Debtors’ business and the continued 

employment of hundreds of workers.  The benefits to these important parties in interest cannot be 

ignored.   In fact, it is more fair to say that this case is being run for the benefit of all other 

stakeholders on the backs of the Debtors’ DIP Lenders.    

11. Proceeding under the Bidding Procedures and the Modified Stalking Horse APA is 

in the best interests of the Debtors as well as their stakeholders.  Accordingly, the Court should 

approve the Bidding Procedures and authorize the Debtors’ entry into the Modified Stalking Horse 

APA so that these cases can continue toward a value-maximizing sale of the Debtors’ assets.   

 

Dated:  December 17, 2018         Respectfully submitted, 
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/s/ Michael Leo Hall    
Michael Leo Hall   
D. Christopher Carson    
Heather Jamison   
 
BURR & FORMAN LLP 
420 North 20th Street, Suite 3400 
Birmingham, AL  35203 
Phone: (205) 251-3000 
Fax: (205) 458-5100 
Email: mhall@burr.com 
        ccarson@burr.com 
        hjamison@burr.com 
 
and  
 
AKIN GUMP STRAUSS HAUER & FELD LLP 
Marty L. Brimmage, Jr. Esq. (pro hac vice) 
Lacy M. Lawrence, Esq. (pro hac vice) 
1700 Pacific Avenue, Suite 4100 
Dallas, TX 75201 
Phone: (214) 969-2800 
Fax: (214) 969-4343 
Email:  mbrimmage@akingump.com  
  llawrence@akingump.com  
 
Arik Preis, Esq. (pro hac vice)  
Lisa G. Beckerman, Esq. (pro hac vice)  
Jason P. Rubin, Esq. (pro hac vice) 
Allison P. Miller, Esq. (pro hac vice) 
One Bryant Park 
Bank of America Tower 
New York, NY 10036-6745 
Phone: (212) 872-1000 
Fax: (212) 872-1002 
Email:  apreis@akingump.com 
  lbeckerman@akingump.com 
  jrubin@akingump.com  
  amiller@akingump.com  
  
Counsel for the DIP Lenders and Prepetition First 
Lien Lenders  
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CERTIFICATE OF SERVICE 

I hereby certify that I have served a copy of the foregoing document in accordance with 
the terms of this Court’s Order Pursuant to 11 U.S.C. §§ 102 and 105(a) and Bankruptcy Rules 
2002(M) and 9007 Implementing Certain Notice and Case Management Procedures [Docket No. 
67] (the “Case Management Order”) through the ECF system or as otherwise proscribed in the 
Case Management Order on this the 17th day of December, 2018. 

/s/ Michael Leo Hall  
OF COUNSEL 

 

Case 18-04177-TOM11    Doc 442    Filed 12/17/18    Entered 12/17/18 15:36:08    Desc
 Main Document      Page 11 of 11



Exhibit A 

Modified Stalking Horse APA (changed pages only blackline) 
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facilities or Reclamation and restoration of land, water and any current, abandoned or former
mines, and of any other environment affected by such mines, as required pursuant to any
applicable Environmental, Health and Safety Law).

“Equipment” means all furniture, fixtures, equipment, computers, machinery,
vehicles, apparatus, appliances, implements, telephone systems, signage, supplies and all other
tangible personal property of every kind and description, and Improvements and tooling used, or
held for use, in connection with the operation of the Business, wherever located, including
communications equipment, information technology assets, and any attached and associated
hardware, routers, devices, panels, cables, manuals, cords, connectors, cards, and vendor
documents, and including all warranties of the vendor applicable thereto.

“ERISA” means the Employee Retirement Income Security Act of 1974.
“ERISA Affiliate” means any Person, trade or business that would be considered

a single employer with any Seller or any Subsidiary of any Seller under Sections 414(b), (c), (m)
or (o) of the Code or Section 4001(b) of ERISA or would be under “common control” with any
Seller or any Subsidiary of any Seller within the meaning of Section 4001(a)(14) of ERISA. Any
former ERISA Affiliate shall continue to be considered an ERISA Affiliate within the meaning
of this definition with respect to the period such entity was an ERISA Affiliate and with respect
to Liabilities arising during such period (but, for the avoidance of doubt, not after such period)
for which such Person could be liable under the Code or ERISA.

“Escrow Proposal” has the meaning set forth in Section 7.107.1(ab).
“Estate Retained Professional Fee Claims” means any administrative claim for the

compensation of Professionals and the reimbursement of expenses incurred by such
Professionals in connection with the Bankruptcy Cases through and including the Closing Date
to the extent such fees and expenses have not been paid pursuant to an order of the Bankruptcy
Court. To the extent the Bankruptcy Court denies or reduces by a Final Order any amount of a
Professional’s requested fees and expenses, then the amount by which such fees or expenses are
reduced or denied shall reduce the applicable Estate Retained Professional Fee Claim.

“Estate Retained Professional Fees Escrow Account” means an escrow account
established pursuant an escrow agreement in form and substance satisfactory to the Sellers and
Buyer, which shall be funded at Closing by Buyer with a portion of the Cash Consideration
equal to the Estate Retained Professional Fees Escrow Amount.

[“Estate Retained Professional Fees Escrow Amount” means the reasonable
estimate of the aggregatean amount equal to the sum of (i) Estate Retained Professional
Fee Claims and other unpaid fees and expenses the Professionals have incurred or will incur
in rendering services to the Sellers or a statutory committee of unsecured creditors in the
Bankruptcy Cases prior to the Hearing and in accordance with the Final DIP Order, plus (ii) an
amount negotiated between Buyer and the Sellers in accordance with Section 7.10 to fund (a)
Estate Retained Professional Fee Claims and other unpaid fees and expenses the Professionals
will incur in rendering services to the Sellers or a statutory committee of unsecured creditors in
the Bankruptcy Cases from the date of the Hearing through and as of the Closing Date and in
accordance with the Final DIP Order, and (iib) the fees and expenses associated with the
administration of the Estate Retained Professional Fees Escrow Account,; provided, however,
that in each case as determined between Buyer and the Sellers in accordance with

7
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Section 7.10.]1all contractual fee arrangements will remain in effect and be accounted for in such
negotiated amount, subject to the terms of the Final DIP Order.

“Exchange Act” means the Securities Exchange Act of 1934.
“Excluded Assets” has the meaning set forth in Section 2.2.
“Excluded Contracts” has the meaning set forth in Section 2.5(a)(i).
“Excluded Liabilities” has the meaning set forth in Section 2.4.
“Execution Date” has the meaning set forth in the introductory paragraph.
“Extended Contract Period” has the meaning set forth in Section 2.5(a)(i).
“FASB 410” has the meaning set forth in Section 5.20(a).
“FCPA” has the meaning set forth in Section 5.18.
“Final DIP Order” means the Final Order (I) Authorizing Postpetition Secured

Financing Pursuant to 11 U.S.C. §§ 105(A), 361, 362, 363, 364(C)(1), 364(C)(2), 364(C)(3),
364(D)(1) and 364(E), (II) Authorizing the Debtors’ Use of Cash Collateral Pursuant to 11
U.S.C. §363, (III) Granting Adequate Protection Pursuant to 11 U.S.C. §§ 361, 363 and 364 and
(IV) Scheduling a Final Hearing Pursuant to Bankruptcy Rules 4001(B) and 4001(C) [Docket
No. 300].

“Final Order” means a judgment or Order of the Bankruptcy Court (or any other
court of competent jurisdiction) entered by the clerk of the Bankruptcy Court (or such other
court) on the docket in the Bankruptcy Cases (or the docket of such other court), which has not
been modified, amended, reversed, vacated or stayed (other than such modifications or
amendments that are consented to by Buyer) and as to which (A) the time to appeal, petition for
certiorari, or move for a new trial, stay, reargument or rehearing has expired and as to which no
appeal, petition for certiorari or motion for new trial, stay, reargument or rehearing shall then be
pending or (B) if an appeal, writ of certiorari, new trial, stay, reargument or rehearing thereof has
been sought, such Order or judgment of the Bankruptcy Court (or other court of competent
jurisdiction) shall have been affirmed by the highest court to which such order was appealed, or
certiorari shall have been denied, or a new trial, stay, reargument or rehearing shall have expired,
as a result of which such Action or Order shall have become final in accordance with Bankruptcy
Rule 8002; provided, that the possibility that a motion under Rule 60 of the Federal Rules of
Civil Procedures, or any analogous rule under the Bankruptcy Rules, may be filed relating to
such Order, shall not cause an Order not to be a Final Order.

“First Lien Credit Documents” has the meaning set forth in the Final DIP Order.
“FLSA” means Fair Labor Standards Act and any state or local laws governing

wages, hours, and/or overtime pay.

1 NTD: Subject to further discussion, all rights of Buyer and Sellers are reserved.  Above reflects Seller’s
position; Buyer’s position is:  “means an amount negotiated between Buyer and the Sellers in accordance with
Section 7.10 to fund (i) Estate Retained Professional Fee Claims and other unpaid fees and expenses the
Professionals have incurred or will incur in rendering services to the Sellers or a statutory committee of
unsecured creditors in the Bankruptcy Cases prior to and as of the Closing Date, and (ii) the fees and expenses
associated with the administration of the Estate Retained Professional Fees Escrow Account.”
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“Flip Notice” has the meaning set forth in Section 7.10(f).
“GAAP” means generally accepted accounting principles in the United States of

America, consistently applied.
“Gas Well” means any coal bed methane gas well operated by any Seller.
“Governmental Authority” means any United States federal, state or local or any

foreign government, multi-national organization, quasi-governmental authority, or other similar
recognized governmental authority or regulatory or administrative authority, agency or
commission or any court, tribunal or judicial body having jurisdiction.

“Governmental Authorization” means any approval, consent, license, Permit,
waiver or other authorization issued, granted or otherwise made available by or under the
authority of any Governmental Authority.

“Hazardous Substance” means any “pollutant,” “contaminant,” “hazardous
waste,” “hazardous material” or “hazardous substance” under any Environmental, Health and
Safety Laws or any other substance, pollutant, contaminant, waste or related material, or
combination thereof, whether solid, liquid, or gaseous in nature, subject to regulation,
investigation, remediation, control or corrective action under any Environmental, Health and
Safety Laws, in each case due to its toxic, hazardous, dangerous or deleterious properties or
characteristics.

“Hearing” means the hearing to consider approval of the transactions
contemplated hereby.

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976,
and the rules and regulations promulgated thereunder.

“Improvements” means the buildings, structures, fixtures, systems, facilities,
easements, rights-of-way, privileges, improvements, PP&E, licenses, hereditaments,
appurtenances and all other rights and benefits appurtenant to the Owned Real Property or
Leased Real Property.

“Indebtedness” means, at any time and with respect to any Person: (a) all
indebtedness of such Person for borrowed money; (b) all indebtedness of such Person for the
deferred purchase price of property or services (other than Trade Payables, other expense
accruals and deferred compensation items arising in the Ordinary Course of Business); (c) all
obligations of such Person evidenced by notes, bonds, debentures or other similar instruments
(other than performance, surety and appeal bonds arising in the Ordinary Course of Business in
respect of which such Person’s liability remains contingent); (d) all indebtedness of such Person
created or arising under any conditional sale or other title retention agreement with respect to
property acquired by such Person (even though the rights and remedies of the seller or lender
under such agreement in the event of default are limited to repossession or sale of such
property); (e) all obligations of such Person under leases which have been or should be, in
accordance with GAAP, recorded as capital leases, to the extent required to be so recorded;
(f) all reimbursement, payment or similar obligations of such Person, contingent or otherwise,
under acceptance, letter of credit or similar facilities; (g) all Indebtedness of others referred to in
clauses (a) through (f) above guaranteed directly or indirectly by such Person; and (h) all
Indebtedness referred to in clauses (a) through (g) above secured by (or for which the holder of
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prepayment premium, indemnification obligations, charges and all other obligations of whatever
nature owing, whether or not contingent, whenever arising, accrued, accruing, due, owing or
chargeable under the DIP Documents and the First Lien Credit Documents.

“Occupancy Agreements” has the meaning set forth in Section 5.4(d).
“Order” means any award, writ, injunction, judgment, order, ruling, decision,

subpoena, mandate, precept, command, directive, consent, approval, award, decree or similar
determination or finding entered, issued, made or rendered by any Governmental Authority or an
arbitrator, mediator or other judicially sanctioned Person or body.

“Ordinary Course of Business” means, with respect to any Person, the ordinary
and usual course of normal day-to-day operations of such Person and its business, consistent
with its past practice.

“OSHA” means the Occupational Safety and Health Act and state analogs.
“Outside Date” has the meaning set forth in Section 11.1(b)(ii).
“Owned Real Property” means, specifically excluding any Excluded Asset

(including the Pinnacle Business), all real property owned by any Seller, and all right, title and
interest of such Seller therein, together with all of such Seller’s right, title and interest in and to
the following: (i) all buildings, structures, systems, hereditaments and Improvements located on
such real property owned by such Seller, (ii) all Improvements, fixtures, systems, mine
infrastructure, preparation plant structures and Improvements, loadout structures and
Improvements, storage facilities, rail sidings, machinery, apparatus, equipment and items of
personal property affixed to such real property owned by such Seller, (iii) all rights of way,
easements, if any, in or upon such real property owned by such Seller, licenses and all rights-of-
way, beneficial easements, licenses, and other rights, privileges and appurtenances belonging or
in any way pertaining to such real property interests owned by such Seller (including the right,
title and interest of such Seller in and to any Coal Reserves, mineral rights, underground and
surface coal and mining rights, royalty rights, support rights and waivers, subsidence rights,
water and water rights relating or appurtenant to such real property owned by such Seller), (iv)
all strips and gores and any land lying in the bed of any public road, highway or other access
way, open or proposed, adjoining such real property owned by such Seller, and (v) any leases out
to third parties affecting such real property owned by such Seller, subject to any consents as may
be required.

“Party” or “Parties” means, individually or collectively, as applicable, Buyer and
the Sellers.

“Patents” means United States and foreign patents and patent applications, as well
as any continuations, continuations-in-part, divisions, extensions, reexaminations, reissues,
renewals and patent disclosures related thereto.

“Payroll Escrow Account” means an escrow account established pursuant an
escrow agreement in form and substance satisfactory to the Sellers and Buyer, which shall be
funded at Closing by Buyer with a portion of the Cash Consideration equal to the Payroll Escrow
Amount.

“Payroll Escrow Amount” means an amount negotiated between Buyer and the
Sellersdetermined in accordance with Section 7.10 to fund (i) Accrued Payroll and payroll taxes

12
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13

related thereto, (ii) amounts due and owing under the key employee incentive program sought in
the Seller’s Motion for Entry of an Order (I) Approving the Debtors’ (A) Key Employee
Incentive Plan and (B) Key Employee Retention Plan and (II) Granting Related Relief, filed by
the Sellers with the Bankruptcy Court on November 28, 2018 [Docket No. 354], and payroll
taxes related thereto, to the extent such motion is approved by the Bankruptcy Court, and (iii) the
fees and expenses associated with the administration of the Payroll Escrow Account.

“Permits” means any and all permits (including Environmental Permits and
Mining Permits), licenses, approvals, consents, waivers, franchises, filings, accreditations,
registrations, certifications, certificates of occupancy, easements, rights of way, notifications,
exemptions, clearances, and authorizations, together with all modifications, renewals,
amendments, supplements and extensions thereof and applications therefor, of or from any
Governmental Authority or issued or granted pursuant to any Legal Requirements, as amended,
supplemented and modified through the Execution Date, that are necessary or required for the
Sellers to own the Acquired Assets or operate the Business.

“Permitted Encumbrances” means Encumbrances specifically permitted by the
Sale Order.

“Permitted Proceeds Amount” means an amount equal to the difference between
(i) the sum of (a) the Cash Consideration plus (b) aggregate amount outstanding under the DIP
Documents and the First Lien Credit Documents less (ii) the sum of (x) the Credit Bid and
Release amount plus (y) $50,000.2

“Person” means any individual, corporation (including any non-profit
corporation), partnership, limited liability company, joint venture, unincorporated organization,
estate, trust, association, organization or other legal entity or group (as defined in
Section 13(d)(3) of the Exchange Act,) or Governmental Authority.

“Petition Date” means October 14, 2018.
“Pinnacle Business” means the business and operations of the Sellers associated

with the Pinnacle Mining Complex (as defined in the DIP Credit Agreement).
“Plan of Reorganization” means a chapter 11 plan of reorganization of the Sellers

filed with the Bankruptcy Court that provides for the payment in full in cash of the Obligations
(as defined in the Final DIP Order) or treatment that is otherwise acceptable to the Required
Lenders, in each case in form and substance acceptable to the Required Lenders.

“Post-Closing Tax Period” has the meaning set forth in Section 8.1.
“Pre-Closing Tax Period” has the meaning set forth in Section 8.1.
“Pre-Paid Expenses” means any of the Sellers’ rights with respect to all deposits

(including customer deposits and security deposits (whether maintained in escrow or otherwise)
for rent, electricity, telephone or otherwise), advances, pre-paid expenses, prepayments, rights
under warranties or guarantees, vendor rebates and other refunds of every kind and nature
(whether or not known or unknown or contingent or non-contingent) except that professional fee

2 NTD: To equal portion of Cash Consideration allocated Avoidance Actions.
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retainers and pre-paid deposits related thereto shall not be included in the definition of “Pre-Paid
Expenses”.

“Previously Omitted Contract” has the meaning set forth in Section 2.5(b)(i).
“Previously Omitted Contract Designation” has the meaning set forth in

Section 2.5(b)(i).
“Previously Omitted Contract Notice” has the meaning set forth in

Section 2.5(b)(ii).
“Proceeding” means any Action, arbitration, audit, hearing, investigation,

litigation, or suit (whether civil, criminal, administrative or investigative) commenced, brought,
conducted, or heard by or before, or otherwise involving, any Governmental Authority.

“Professional” means any Person retained by the Sellers or a statutory committee
of unsecured creditors in the Bankruptcy Cases pursuant to an Order of the Bankruptcy Court
under Section 327, 363 or 1103 of the Bankruptcy Code.

“Purchase Price” has the meaning set forth in Section 3.1.
“Qualified Bid” has the meaning set forth in the Bidding Procedures.
“Real Property” and “Real Properties” means the Owned Real Property and the

Leased Real Property.
“Reclamation” means reclamation, revegetation, recontouring, abatement, control,

remediation, clean-up or prevention of adverse effects of mining activities.
“Release” means (a) any releasing, spilling, discharging, disposing, leaking,

pumping, injecting, pouring, depositing, dispersing, emitting, leaching or migrating into the
indoor or outdoor environment, including ambient air, surface water, groundwater and surface or
subsurface strata, or into or out of any property, including the migration of Hazardous
Substances through or in the air, soil, surface water, groundwater, surface or subsurface strata or
property and (b) the abandonment or discarding of barrels, tanks, containers or receptacles,
whether or not sealed or closed, containing Hazardous Substances.

“Representative” means, with respect to a particular Person, any director, officer,
employee, agent, consultant, advisor or other representative of such Person, including legal
counsel, accountants and financial advisors.

“Required Lenders” has the meaning set forth in the DIP Credit Agreement.

[“Sale Order” means an order of the Bankruptcy Court, in form reasonableand
substance satisfactory to Buyer and the Sellers, approving the consummation of the transactions
contemplated hereby.]3,  either (i) outside of a plan of reorganization pursuant to Section 363 of
the Bankruptcy Code or (ii) pursuant to a plan of reorganization, as determined in accordance
with Section 7.10(f).

3 NTD: Subject to further discussion, all rights of Buyer and Sellers are reserved.  Above reflects Seller’s
position; Buyer’s position is: “means an order of the Bankruptcy Court, in form satisfactory to Buyer and the
Sellers, approving the consummation of the transactions contemplated hereby, either (i) outside of a plan of
reorganization pursuant to Section 363 of the Bankruptcy Code or (ii) pursuant to a plan of reorganization.”
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designations of source of goods or services, whether registered or unregistered, and registrations
and pending applications to register the foregoing, and all goodwill related to or symbolized by
the foregoing.

“Transaction Documents” means this Agreement, the Assumption Agreement, the
Bill of Sale, the Transition Services Agreement, Lease Assignments, the escrow agreement(s)
contemplated by Section 4.2, and any other agreements, instruments or documents entered into at
the Closing pursuant to this Agreement.

“Transfer Taxes” has the meaning set forth in Section 8.1(a).
“Transferred Permits” has the meaning set forth in Section 2.1(h).
“Transition Services Agreement” means a transition services agreement pursuant

to which the parties shall provide certain services to one another after the Closing and otherwise
on terms mutually acceptable to the Sellers and Buyer.

“Treasury Regulations” means the Treasury regulations promulgated under the
Code.

“UMWA” means the United Mine Workers of America.
“UMWA Collective Bargaining Agreements” means all Collective Bargaining

Agreements between the UMWA and any Seller.
“Unaudited Financial Statements” has the meaning set forth in Section 5.19.
“Union” and “Unions” have the meanings set forth in Section 5.10(a).
“Waiver” means a written waiver in form and substance acceptable to Buyer and

the Sellers signed by Buyer at the Closing waiving on behalf of Buyer certain potential and
existing Avoidance Actions and any other causes of action available to the Sellers or their estates
as set forth in Sections 2.1(o) and 2.1(p) and other Persons as set forth therein.

“WARN Act” has the meaning set forth in Section 5.10(d).
“West Virginia Contract Mining Agreement” has the meaning set forth in Section

7.7(b)(iii).
“West Virginia Mining License” has the meaning set forth in Section 7.7(b)(i)(1).
“West Virginia Mining Permits” has the meaning set forth in Section 7.7(b)(ii)(1).
“Wind-Down Budget” means a budget for the reasonable activities and expenses

to be incurred in winding down the Bankruptcy Cases, which budget, activities, and reasonable
expenses shall be agreed to by the Sellers and Buyer, which shall be determined as set forth in
Section 7.10.

“Wind-Down Escrow Account” means an escrow account established pursuant an
escrow agreement in form and substance satisfactory to the Sellers and Buyer, which shall be
funded at Closing by Buyer with a portion of the Cash Consideration equal to the Wind-Down
Escrow Amount.

“Wind-Down Escrow Amount” means an amount negotiated between Buyer and
the Sellersdetermined in accordance with Section 7.10 to fund (i) the payment of allowed
priority and administrative expense claims, (ii) the costs to wind-down the Bankruptcy Cases in

16
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officers and senior business managers, employees, counsel, auditors and financing advisors of
the Sellers to reasonably cooperate with Buyer and its Representatives regarding the same;
provided, that any such access shall be conducted consistent with and not in violation of the
Bidding Procedures Order and in a manner not to unreasonably interfere with the Business. All
requests for information made pursuant to this Section 7.1 shall be directed to Kevin Nystrom,
AlixPartners, 1114 Avenue of the Americas, 41st Floor, New York or other person as designated
by such person or the Sellers. Notwithstanding the foregoing, (A) Buyer and its Representatives
shall not have access to personnel records of the Sellers relating to individual performance or
evaluation records, medical histories or other information which in the Sellers’ good faith
opinion is sensitive or the disclosure of which could subject a Seller to risk of liability and (B)
Buyer and its Representatives shall not conduct or cause to be conducted any sampling, testing
or otherwise surface or subsurface invasive investigation of the air, soil, surface water,
groundwater, building materials or other environmental media related to the Real Property, the
Acquired Assets or the Business, [including in connection with determining or confirming
except with the prior written consent of the Sellers or as required in order to determine or
confirm the amount of any Reclamation Liabilities associated with the Acquired Assets, except
with the prior written consent of the Sellers (not to be unreasonably withheld).]4 . No
investigation pursuant to this Section 7.1 or by Buyer or its Representatives at any time prior to
or following the date hereof shall affect or be deemed to modify any representation or warranty
made by the Sellers herein.

(b) No later than five (5) Business Days prior to the Auction (as
defined in the Bidding Procedures), the Sellers shall deliver to Buyer their reasonable, good faith
estimate of: (i) the proposed Wind-Down Budget, (ii) their calculation of the amounts necessary
to fund the costs and expenses described in the definitions of Wind-Down Escrow Amount, the
Payroll Escrow Account and the Estate Retained Professional Fees Escrow Amount in full, and
(iii) supporting details for each of the foregoing, including, a line-by-line breakdown of
underlying estimates and allocation of such estimates across each of the Sellers’ mines (the
“Escrow Proposal”), and concurrently with delivery of the Escrow Proposal, Sellers shall deliver
to Buyer a certificate of the Sellers to such effect signed by a duly authorized officer of each
Seller.  Following the delivery of such information, the Sellers shall use their commercially
reasonable efforts to promptly provide Buyer such additional supporting information and detail
as may be reasonably requested by Buyer.

(bc) Notwithstanding the foregoing, but subject in all respects to the
Bidding Procedures Order, this Section 7.1 shall not require the Sellers to permit any access to,
or to disclose (i) any information that, in the reasonable, good faith judgment (after consultation
with counsel, which may be in-house counsel) of the Company, is reasonably likely to result in
any violation of any Legal Requirement or any Contract to which the Company or any Seller is a
party or cause any privilege (including attorney-client privilege) or work product protection that
the Sellers would be entitled to assert to be undermined or waived with respect to such
information or (ii) if the Company or any Seller, on the one hand, and Buyer or any of its
Affiliates, on the other hand, are adverse parties in a litigation, any information that is reasonably

4 NTD: Subject to further discussion, all rights of Buyer and Sellers are reserved.  Above reflects Seller’s
position; Buyer’s position is: “…, except with the prior written consent of the Sellers or in connection with
determining or confirming the amount of any Reclamation Liabilities associated with the Acquired Assets.”
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pertinent thereto; provided, that, in the case of clause (i), the Parties shall cooperate in seeking to
find a way to allow disclosure of such information to the extent doing so (A) would not (in the
good faith belief of the Company (after consultation with counsel, which may be in-house
counsel)) be reasonably likely to result in the violation of any such Legal Requirement or
Contract or be reasonably likely to cause such privilege or work product protection to be
undermined with respect to such information or (B) could reasonably (in the good faith belief of
the Company (after consultation with counsel, which may be in-house counsel)) be managed
through the use of customary “clean-room” arrangements pursuant to which non-employee
Representatives of Buyer could be provided access to such information.

(cd) Buyer shall, and shall use its best efforts to cause its Affiliates and
Representatives to, hold all confidential documents and information concerning the Business
furnished to Buyer or its Affiliates in connection with the transactions contemplated hereby and
the other Transaction Documents in accordance with the confidentiality provisions of the DIP
Credit Agreement.

7.2 Operations Prior to the Closing Date.
The Sellers covenant and agree that, except (v) as expressly contemplated hereby,

(w) as disclosed on Schedule 7.2(a), (x) with the prior written consent of Buyer (which consent
shall not be unreasonably withheld, conditioned or delayed), (y) as otherwise required by Legal
Requirements, or (z) in the Ordinary Course of Business, after the Execution Date and prior to
the Closing Date:

(a) The Sellers shall:
(i) carry on the Business in the Ordinary Course of Business of the

Sellers and use commercially reasonable efforts to maintain, preserve and protect the Acquired
Assets in the condition in which they exist on the date hereof, except for ordinary wear and tear
and except for replacements, modifications or maintenance in the Ordinary Course of Business
of the Sellers;

(ii) maintain their books, accounts and records in the Ordinary
Course of Business of the Sellers;

(iii) use commercially reasonable efforts to pay all post-petition
Trade Payables and collect all Accounts Receivable after the Petition Date (consistent with the
Budget); provided, that paying such Trade Payables or collecting such Accounts Receivable is in
the Ordinary Course of Business of the Sellers (or otherwise consistent with the Budget);

(iv) use commercially reasonable efforts to (A) retain employees
who are in good standing and are necessary to conduct the Business as it is currently being
conducted and (B) maintain their relationships with and preserve for the Business the goodwill
of their key suppliers and customers;

(v) (A) comply in all material respects with all Legal
Requirements applicable to them or having jurisdiction over the Business or any Acquired Asset,
(B) use commercially reasonable efforts to comply in all material respects with contractual
obligations applicable to or binding upon them pursuant to any Material Contracts (other than
those obligations the compliance with which is excused during the Bankruptcy Cases) and (C)
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(d) Subject to the terms and conditions of this Agreement, Buyer shall
and shall cause its Subsidiaries to, take any and all steps reasonably necessary to avoid or
eliminate impediments under any Antitrust Law that may be asserted by any Governmental
Authority with respect to the transactions contemplated hereby so as to enable the Closing to
occur as soon as reasonably possible, including, proposing, negotiating, committing to and
effecting, by consent decree or otherwise, the sale, divestiture or disposition of such assets or
businesses of Buyer or any of its Subsidiaries as may be required in order to avoid the entry, or
to effect the dissolution, of any injunction, temporary restraining order or other order in any suit
or proceeding, which would otherwise have the effect of preventing, delaying or restricting the
consummation of the transactions contemplated hereby; provided, that (i) the Sellers shall not
take any such action without the prior written consent of Buyer and (ii) Buyer shall not be
obligated to take any such action if such action would have a Material Adverse Effect on the
Business or the Acquired Assets, taken as a whole

7.4 Tax Cooperation.
Prior to the Closing, the Sellers and Buyer agree to furnish or cause to be

furnished to the other, upon request, as promptly as practicable, information and assistance
relating to the Acquired Assets, including access to books and records (including any Tax
Records), as is reasonably necessary in connection with (a) the preparation or filing of any Tax
Return by Buyer or the Sellers, (b) the making of any Tax election by Buyer or the Sellers, (c)
Buyer or the Sellers’ claim for any Tax Refund, (d) the determination of liability for Taxes, and
(e) any audit, examination or other proceeding in respect of Taxes related to the Acquired
Assets. Sellers and their respective Affiliates shall (i) abide by all record retention agreements
entered into with any Taxing Authority, and (ii) give Buyer thirty (30) days’ written notice prior
to transferring, destroying or discarding any Tax Records and, if Buyer so requests, shall allow
Buyer to take possession of such Tax Records.

7.5 Bankruptcy Court Matters.
(a) Bidding Procedures Hearing and Bidding Procedures Order. On or

prior to December 5, 2018 (or such later date as agreed in writing by all of the Parties hereto),
the Sellers shall have filed with the Bankruptcy Court a motion for entry of an order (i)
authorizing the Sellers’ entry into this Agreement as the “stalking horse” purchase agreement for
the Acquired Assets, and (ii) approving the Bidding Procedures. On or prior to December 19,
2018 (or such later date as agreed in writing by all of the Parties hereto), the Bankruptcy Court
shall have (x) held a hearing to consider approval of the Bidding Procedures and (y) entered the
Bidding Procedures Order, in each case in form and substance acceptable to the Sellers and
Buyer.

(b) Qualified Bids. On or prior to January 21February 22, 2019 (or
such later date as agreed in writing by all of the Parties hereto) (the “Bid Deadline”), any and all
Qualified Bids shall have been submitted pursuant to the Bidding Procedures Order.

(c) Auction. On or prior to FebruaryMarch 27, 2019] (or such later
date as agreed in writing by all of the Parties hereto), the Sellers shall have commenced the
auction contemplated by the Bidding Procedures, if any Qualified Bid is submitted prior to the
Bid Deadline.
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(d) Sale Order. On or prior to March 22April 19, 2019 (or such later
date as agreed in writing by all of the Parties hereto), the Bankruptcy Court shall have entered
the Sale Order in form and substance acceptable to the Sellers and Buyer, in each case solely to
the extent Buyer is the Successful Bidder or the Backup Bidder.

(e) Contracts. The Sellers shall serve on all non-Seller counterparties
to all of their Available Contracts a Cure Notice stating that the Sellers are or may be seeking the
assumption and assignment of such Available Contracts and shall notify such non-Seller
counterparties of the deadline for objecting to the Cure Costs, if any, which deadline shall not be
less than ten (10) Business Days prior to the Hearing or as otherwise provided in the Bidding
Procedures Order.

(f) Bankruptcy Filings. From and after the Execution Date and until
the Closing Date, the Sellers shall deliver to Buyer, at least two (2) Business Days in advance of
the Sellers’ filing or submission thereof, drafts of any and all material pleadings, motions,
notices, statements, schedules, applications, reports and other papers to be filed or submitted in
connection with this Agreement for Buyer’s prior review and comment, including any Tax
motions, and such filings shall be acceptable to Buyer in its reasonable discretion to the extent
they relate to the Acquired Assets, any Assumed Liabilities or any of Buyer’s obligations
hereunder. The Sellers agree to diligently prosecute the entry of the Bidding Procedures Order
and the Sale Order as provided herein. In the event the entry of the Bidding Procedures Order or
the Sale Order shall be appealed, the Sellers shall use their best efforts to defend such appeal.
The Sellers shall comply with all notice requirements (i) of the Bankruptcy Code, the Federal
Rules of Bankruptcy Procedure and the Bidding Procedures Order or (ii) imposed by the Sale
Order, in each case, in connection with any pleading, notice or motion to be filed in connection
herewith.

7.6 Updates.
(a) Seller Supplements and Amendments. Solely with respect to any

notice to, or the making of any registration, declaration or filing with or the obtaining of any
consent, waiver or approval from, any Governmental Authority, the Sellers may supplement or
amend Schedule 5.2 at any time until the date that is five (5) Business Days prior to the auction
contemplated by the Bidding Procedures without regard to the penultimate sentence of this
Section 7.6(a). Until the Closing Date, the Sellers shall as promptly as reasonably practicable
deliver any new schedules or supplement or amend the Disclosure Schedules with respect to any
matter that, if existing, occurring or known at the Execution Date, would have been required to
be set forth or described in the Disclosure Schedules. Any such supplement or amendment shall
be deemed to modify the Disclosure Schedules for purposes of this Agreement except to the
extent the matters set forth in such supplement or amendment are material to the Acquired Assets
or the Business. Notwithstanding anything in this Section 7.6(a) to the contrary, in no event will
the Sellers be permitted to supplement or amend any Disclosure Schedules other than Disclosure
Schedules required under Article 5 without the prior written consent of Buyer and any such
supplements or amendments will not be deemed to modify any Schedules other than the
Disclosure Schedules required under Article 5.

(b) Buyer Supplements. Solely with respect to any notice to, or the
making of any registration, declaration or filing with or the obtaining of any consent, waiver or
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approval from, any Governmental Authority, Buyer may supplement or amend Schedule 6.2 at
any time until the date that is five (5) Business Days prior to the auction contemplated by the
Bidding Procedures. [AtBuyer may supplement or amend any of Schedules 2.1(b), 2.1(h), 2.1(o),
2.1(p), 2.1(u), 2.1(z), 2.2(a) and 2.2(l) to add or remove any asset of the Sellers that is subject to
an Encumbrance imposed by the DIP Documents or the First Lien Credit Documents at any time
prior tountil the date that is five (5) Business Days prior to the auction contemplated by the
Bidding Procedures, Buyer may amend, by written notice to the Sellers, (i) Schedule 2.1(z) with
respect to assets of the Pinnacle Business or (ii) Schedule 2.1(v) with respect to assets of
Seminole Alabama Mining Complex, LLC.] 5in its sole discretion; provided, however, the Buyer
shall not amend or supplement (i) Schedules 2.1(u) and 2.2(a) without the prior written consent
of the Sellers (such consent not to be unreasonably withheld, conditioned or delayed), (ii) any
such Schedules if the effect of such change is to cause prepaid deposits related to Professional
fee retainers, the Cash Consideration (or any related escrow account), any other cash or prepaid
expenses that constitute Excluded Assets as of the date hereof or any additional Avoidance
Actions, to be an Acquired Asset, or (iii) any such Schedules if the effect of such change is to
cause any Cure Costs, Liabilities under Assumed Contracts, additional Liabilities relating to
Reclamation, Transfer Taxes or any Taxes imposed on the Business or the Acquired Assets and
attributable to any Post Closing Tax Period to be an Excluded Liability.

7.7 Surety Bonds; Permits.

(a) Business and Acquired Assets in Alabama.
(i) Sellers shall, as promptly as practicable, deliver to Buyer

any updates, modifications or corrections with respect to the information set forth on Schedule
5.9(b).

(ii) Promptly after the Execution Date and by no later than the
date required by Legal Requirements or the appropriate Governmental Authority:

(1) Buyer shall file an application with the Alabama
Surface Mining Commission for a license to engage in coal mining operations in the State of
Alabama (“Alabama Mining License”), in a format and manner acceptable to the Alabama
Surface Mining Commission, along with all applicable fees, and shall have obtained such
Alabama Mining License, and continue to hold the same, on and as of the Closing Date and
thereafter until the transfer to Buyer of all of the Alabama Mining Permits (as hereinafter
defined) is completed;

5 NTD: Subject to further discussion, all rights of Buyer and Sellers are reserved.  Above reflects Seller’s
position; Buyer’s position is:  “Buyer may supplement or amend any of the Schedules referenced in Article 2 at
any time until the date that is five (5) Business Days prior to the auction contemplated by the Bidding
Procedures in its sole discretion; provided, however, the Buyer shall not amend or supplement (i) Schedule
2.1(u) without the prior written consent of the Sellers (such consent not to be unreasonably withheld,
conditioned or delayed), (ii) any such Schedules if the effect of such change is to cause prepaid deposits related
to Professional fee retainers, the Cash Consideration (or any related escrow account) or any additional
Avoidance Actions, to be an Acquired Asset, or (iii) any such Schedules if the effect of such change is to cause
any Cure Costs, Liabilities under Assumed contracts, Transfer Taxes or any Taxes imposed on the Business or
the Acquired Assets and attributable to any Post Closing Tax Period to be an Excluded Liability.”
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7.8 Fiduciary Obligations. Nothing in this Agreement, or any document
related to the transactions contemplated hereby, will require any Seller or any of their respective
governing bodies, directors, officers or members, in each case, in their capacity as such, to take
any action, or to refrain from taking any action, to the extent inconsistent with their fiduciary
obligations.

7.9 Sale Free and Clear. The Sellers acknowledge and agree, and the Sale
Order shall provide that, on the Closing Date and concurrently with the Closing, all then existing
or thereafter arising obligations, Liabilities and Encumbrances (including, for the avoidance of
doubt, all successor liability, including, any successorship obligations under any Collective
Bargaining Agreement, and/or with respect to any Benefit Plan) of, against or created by the
Sellers or their bankruptcy estate, shall be fully released from and with respect to the Acquired
Assets. On the Closing Date, the Acquired Assets shall be transferred to Buyer and/or one or
more Buyer Designees, as applicable, free and clear of all obligations, Liabilities and
Encumbrances (including, for the avoidance of doubt, all successor liability, including any
successorship obligations under any Collective Bargaining Agreement, and/or with respect to
any Benefit Plan), other than the Permitted Encumbrances and the Assumed Liabilities.

7.10 Determination of Amounts for Certain Escrows and Escrow Amounts.
(a) No later than fourteen (14) days prior to the Hearing, the Sellers

shall deliver to Buyer (the “an updated Escrow Proposal”) (i) a proposed Wind-Down Budget
and (ii) its calculation of the amounts necessary to fund the costs and expenses described in the
definitions of Wind-Down Escrow Amount, the Payroll Escrow Account and the Estate Retained
Professional Fees Escrow Amount in full.

, together with (i) a detailed summary of all deviations from the original
Escrow Proposal provided to Buyer under Section 7.1(b) and (ii) any additional supporting
information and detail as may be reasonably requested by Buyer in connection herewith.  From
(b) Following receipt of the Escrow Proposal until delivery of a Flip
Notice (if any), the Sellers and the Buyer shall negotiate in good faith regarding the Wind-Down
Escrow Amount, the Payroll Escrow Amount and the Estate Retained Professional Fees Escrow
Amount.

(cb) The Sellers and Buyer shall cooperate in good faith to negotiate
with any potential escrow agent on the terms of any escrow agreement contemplated by this
Agreement. The fees and expenses arising out the administration of any resulting escrow
arrangements shall be borne solely by such accounts.

(dc) The Wind-Down Escrow Account shall be used solely to fund (i)
fees and expenses associated with the administration of the Wind-Down Escrow Account, (ii) the
payment of allowed priority and administrative expense claims, and (iii) the estimated costs to
wind-down the Bankruptcy Cases in accordance with the Wind-Down Budget. Any funds
remaining in the Wind-Down Escrow Account after payment of the expenses described in this
Section 7.10(dc) shall be transferred to Buyer.

(ed) The Payroll Escrow Account shall be used solely to fund (i) fees
and expenses associated with the administration of the Payroll Escrow Account, (ii) payment of
amounts referenced in the definition of “Payroll Escrow Amount” and (iii) Accrued Payroll to
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the extent not assumed by Buyer or paid at Closing, and payroll taxes related thereto. Any funds
remaining in the Payroll Escrow Account after payment of the expenses described in this Section
7.10(ed) shall be transferred to Buyer promptly, and in any event, not later than the sixty (60)
calendar days after the Closing Date.

(fe) The Estate Retained Professional Fees Escrow Account shall be
used solely to fund (i) fees and expenses associated with the administration of the Estate
Retained Professional Fees Escrow Account, (ii) Estate Retained Professional Fee Claims and
(iii) the fees and expenses of the Bankruptcy Administrator (as defined in the Final DIP Order),
in the case of clauses (ii) and (iii), that are estimated as of the Closing Date. Any funds
remaining in the Estate Retained Professional Fees Escrow Account after payment of the
expenses described in this Section 7.10(fe) shall be transferred to Buyer promptly, and in any
event, not later than the twenty (20) calendar days after the Bankruptcy Court shall have issued a
Final Order in respect of the last remaining Professional fee application.

(f) Buyer may deliver a written notice (a “Flip Notice”) to the Sellers
in the event Buyer reasonably believes in good faith, after negotiations with the Sellers for a
period of not less than five (5) days after receipt of the updated Escrow Proposal, that the Parties
will be unable to agree on the Wind-Down Escrow Amount, the Payroll Escrow Amount and/or
the Estate Retained Professional Fees Escrow Amount. Following delivery a Flip Notice, (i) the
“Sale Order” shall be solely an Order of the type described in clause (i) of the definition thereof,
(ii) the Sellers shall (A) promptly (and no later than five (5) days following receipt of a notice
specified in the immediately preceding sentence) file with the Bankruptcy Court a motion for
entry of the Sale Order outside of a plan of reorganization pursuant to Section 363 of the
Bankruptcy Code, (B) use their reasonable best efforts to cause the Bankruptcy Court to enter
such Sale Order outside of a plan of reorganization pursuant to Section 363 of the Bankruptcy
Code, and (iii) the Wind-Down Escrow Amount and the Payroll Escrow Amount shall be
determined by Buyer in its sole and absolute direction.  For the avoidance of doubt, prior to
delivery by Buyer of a notice contemplated by this Section 7.10(f), the “Sale Order” may be an
Order of the type described in clause (i) or clause (ii) of the definition thereof.

ARTICLE 8
ADDITIONAL AGREEMENTS

8.1 Taxes.

(a) Any transfer, real estate property transfer, documentary, sales, use,
stamp, registration, value added, and other such taxes and fees (including any penalties and
interest) incurred in connection with the transactions contemplated hereby and not exempted by
Section 1146(c) of the Bankruptcy Code (“Transfer Taxes”) shall be borne by Buyer. The Sellers
and Buyer shall cooperate to (i) mitigate and/or eliminate the amount of Transfer Taxes resulting
from the transactions contemplated herein and (ii) timely prepare and file any Tax Returns
relating to such Transfer Taxes, including any claim for exemption or exclusion from the
application or imposition of any Transfer Taxes. Buyer shall be responsible for preparing and
filing all necessary Tax Returns or other documents with respect to Transfer Taxes; provided,
however, that in the event any such Tax Return requires execution by the other Party, the Party
responsible for preparing the Tax Return shall deliver it to the other Party not less than ten (10)
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9.8 Material Adverse Effect.
Since the Execution Date, no Material Adverse Effect shall have occurred.

9.9 UMWA.
(a) The UMWA shall have agreed to waive or remove the successor clause in the

UMWA Collective Bargaining Agreements, or (b) the Bankruptcy Court shall have granted a
motion acceptable to Buyer filed by the applicable Seller pursuant to Section 1113(c) of the
Bankruptcy Code authorizing the applicable Seller to reject the UMWA Collective Bargaining
Agreements.

9.10 Escrow Amounts.
No later than five (5) Business Days prior to the Hearing, theThe Sellers and

Buyer shall have agreed to the amounts of the Estate Retained Professional Fees Escrow
Amount, the Payroll Escrow Amount and the Wind Down Escrow Amount.

9.11 [Frustration of Conditions.

Notwithstanding anything to the contrary herein, Buyer may not rely on the
failure of any condition set forth in this Article 9 to be satisfied to excuse it from its obligation to
effect the transactions contemplated hereby if such failure was caused by Buyer’s breach of its
obligations under this Agreement.]6

ARTICLE 10

CONDITIONS PRECEDENT TO THE OBLIGATIONS OF THE SELLERS TO CLOSE

The obligations of the Sellers to consummate the transactions contemplated by
this Agreement are subject to fulfillment, at or prior to the Closing, of each of the following
conditions, any one or more of which may be waived by the Sellers, in their sole and absolute
discretion:

10.1 Accuracy of Representations.
The representations and warranties of Buyer set forth in Article 6 of this

Agreement shall be true and correct in all material respects (except that those representations and
warranties which are qualified as to Material Adverse Effect shall be true and correct in all
respects) as of the Closing Date with the same effect as though such representations and
warranties had been made on and as of the Closing Date (provided that representations and
warranties which are confined to a specified date shall speak only as of such date); provided,
however, that in the event of a breach of a representation or warranty, the condition set forth in
this Section 10.1 shall be deemed satisfied unless the effect of all such breaches of
representations and warranties taken together results in a material adverse effect on the ability of

6 NTD: Subject to further discussion, all rights of Buyer and Sellers are reserved.  Above reflects Seller’s
position; Buyer’s position is to remove this provision.
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Buyer to consummate the transactions contemplated hereby. The Sellers shall have received a
certificate of Buyer to such effect signed by a duly authorized officer of Buyer.

10.2 Buyer’s Performance.
The covenants and agreements that Buyer is required to perform or to comply

with pursuant to this Agreement at or prior to the Closing shall have been performed and
complied with in all material respects, and the Sellers shall have received a certificate of Buyer
to such effect signed by a duly authorized officer of Buyer.

10.3 No Order.
No Governmental Authority shall have enacted, issued, promulgated, decreed, or

entered any Final Order from and after the Execution Date, which is in effect and has the effect
of prohibiting (or delaying beyond the Outside Date) the consummation of the transactions
contemplated hereby.

10.4 Governmental Authorizations.
To the extent that the HSR Act is applicable, any waiting period (and any

extension thereof) under the HSR Act and the antitrust legislation of any other relevant
jurisdiction applicable to the purchase of the Acquired Assets or the Business contemplated
hereby shall have expired or shall have been terminated.

10.5 Sale Order.
The Bankruptcy Court shall have entered the Sale Order in form and substance,

including with respect to all findings of fact and conclusions of law, acceptable to the Sellers and
Buyer, and the Sale Order shall have become a Final Order.

10.6 Buyer’s Deliveries.
Each of the deliveries required to be made to the Sellers pursuant to Section

4.2(a)-(h) shall have been so delivered.
10.7 Escrow Amounts.
No later than five (5) Business Days prior to the Hearing, theThe Sellers and

Buyer shall have agreed to the amounts of the Estate Retained Professional Fees Escrow
Amount, the Payroll Escrow Amount and the Wind Down Escrow Amount.

10.8 [Frustration of Conditions.

Notwithstanding anything to the contrary herein, the Sellers may not rely on the
failure of any condition set forth in this Article 10 to be satisfied to excuse the Sellers from their
obligation to effect the transactions contemplated hereby if such failure was caused by the
Sellers’ breach of their obligations under this Agreement.]7

7 NTD: Subject to further discussion, all rights of Buyer and Sellers are reserved.  Above reflects Seller’s
position; Buyer’s position is to remove this provision.
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ARTICLE 11

TERMINATION

11.1 Termination Events.
Notwithstanding anything to the contrary, this Agreement may be terminated at

any time prior to the Closing only as follows:
(a) by mutual written consent of the Sellers and Buyer;
(b) by written notice from either the Sellers or Buyer:

(i) if a Governmental Authority issues a final, non-appealable
ruling or Order permanently restraining, enjoining or otherwise prohibiting consummation of the
transactions contemplated hereby where such ruling or Order was not requested, encouraged or
supported by any of the Sellers or Buyer; provided, that the right to terminate this Agreement
under this Section 11.1(b)(i) shall not be available to any Party whose willful failure to fulfill
any obligation under this Agreement shall have been the cause of, or shall have resulted in, the
failure of the Closing to occur on or prior to the Outside Date;

(ii) if the Closing shall not have occurred on or prior to April 12,
2018 (the “Outside Date”); provided, that the terminating party under this Section 11.1(b)(ii) is
not (at such time of termination) in breach of any representation, warranty, covenant or other
agreement in this Agreement so as to cause any conditions to the Closing not to be satisfied and
shall not have been the proximate cause of the failure of the Closing to occur on or prior to the
Outside Date;

(iii) if at the end of the auction contemplated by the Bidding
Procedures, Buyer is not determined by the Sellers to be either the (A) Successful Bidder or (B)
Backup Bidder; provided, that in the event Buyer is determined to be the Backup Bidder with
respect to the Acquired Assets, then, this Agreement will terminate automatically without further
action by any Party upon the earlier to occur of (X) the closing of a Successful Bid and (Y) the
date that is sixty (60) days after the date of the sale hearing contemplated by the Bidding
ProceduresHearing;

(iv) if the Bankruptcy Court shall have entered an Order
dismissing, or converting into cases under chapter 7 of the Bankruptcy Code, any of the cases
commenced by the Sellers under chapter 11 of the Bankruptcy Code and comprising part of the
Bankruptcy Cases;

(v) upon the final, non-appealable ruling or denial of the
Governmental Authorizations described in Sections 9.4 and 10.4.

(c) by written notice from Buyer:
(i) upon the occurrence of any Termination Event (as defined in

the Final DIP Order);
(ii) the termination of the DIP Credit Agreement;
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