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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

In re: 

MISSION COAL COMPANY, LLC, et al.,1

Debtors. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 

Case No. 18-04177-TOM11 

(Jointly Administered) 

REPLY IN SUPPORT OF MOTION OF BAY POINT CAPITAL PARTNERS, LP FOR 
(A) AN ORDER DIRECTING THE DEBTORS (1) TO COMPLY WITH THEIR  

LEASE OBLIGATIONS PURSUANT TO 11 U.S.C. § 363(d)(5) OR (2) TO  
PROVIDE ADEQUATE PROTECTION PURSUANT TO 11 U.S.C. § 363(e),  

OR, (B) RELIEF FROM THE AUTOMATIC STAY PURSUANT  
TO 11 U.S.C. §§ 362(d)(1), (2) AND FED. R. BANKR. P. 4001 

Bay Point Capital Partners, LP (“Bay Point”), by and through its undersigned counsel, 

hereby files this reply (the “Reply”) in support of the Motion of Bay Point Capital Partners, LP 

for (A) an Order Directing the Debtors (1) to Comply with their Lease Obligations pursuant to 11 

U.S.C. § 363(d)(5) or (2) to Provide Adequate Protection pursuant to 11 U.S.C. § 363(e), or, (B) 

Relief from the Automatic Stay pursuant to 11 U.S.C. §§ 362(d)(1), (2) and Fed. R. Bankr. P. 4001

[Dkt. No. 621] (the “Motion”) and in response to the Debtors’ Omnibus Objection to the Motion 

of Bay Point Capital Partners LP [Docket No. 621] and the Motion of Coking Coal Leasing, LLC 

[Docket No. 612] [Dkt. No. 799] (the “Debtors’ Objection”), filed by the Debtors.2

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, include: Mission Coal Company, LLC (8465); Beard Pinnacle, LLC (0637); Oak Grove Land Company, LLC 
(6068); Oak Grove Resources, LLC (0300); Pinnacle Land Company, LLC (6070); Pinnacle Mining Company, LLC 
(7780); Seminole Alabama Mining Complex, LLC (6631); Seminole Coal Resources, LLC (1795); Seminole West 
Virginia Mining Complex, LLC (7858); Seneca Coal Resources, LLC (1816); and Seneca North American Coal, LLC 
(5102). The location of the Debtors’ service address is: 7 Sheridan Square, Suite 300, Kingsport, Tennessee 37660. 

2 The Official Committee of Unsecured Creditors also filed a joinder to the Debtors’ Objection.  See The Official 
Committee of Unsecured Creditors Joinder in and Adoption of the Debtors’ Omnibus Objection to the Motion of Bay 
Point Capital Partners LP [Docket No. 621] and the Motion of Coking Coal Leasing, LLC [Docket No. 612] (the 
“Committee Objection”). 
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The Debtors primarily argue that they should not make any payments for their continued 

use of the Shields because the Master Lease associated with the Shields is not a “true lease,” but, 

rather, a “disguised financing,” and it should be recharacterized as such.  As a disguised financing, 

the Debtors argue, CCL never held title to, and could not have granted Bay Point a security interest 

in, the Shields.3  The recharacterization issue is a red herring.  Regardless of whether the Master 

Lease can be recharacterized, Bay Point is a good faith purchaser for value under Uniform 

Commercial Code (“UCC”) § 2-403, and thus has a security interest in the Shields entitled to 

adequate protection.4

A. As a Good Faith Purchaser for Value under the UCC, Bay Point Holds a Valid 
Security Interest in the Shields 

1. The Debtors acknowledge that “[t]he Debtors, CCL and Bay Point are parties to 

several related prepetition transactions, pursuant to which CCL borrowed funds from Bay Point, 

used those funds to ‘purchase’ [the Shields] from the Debtors, and then ‘leased’ those Shields back 

to certain of the Debtors.”  Debtors’ Objection, ¶ 1.  All relevant parties in interest to these 

transactions, including the Debtors and their lenders, intended and understood that, CCL acquired 

title to the Shields, granted Bay Point a security interest in the Shields, and thereafter leased the 

Shields to the Debtors.  See, e.g., Motion, ¶¶ 4-5.  The Debtors now argue that CCL never received 

title to the Shields because recharacterization of the Master Lease overrides the parties’ stated 

intentions; therefore, CCL could not have granted Bay Point a security interest in the Shields.  See 

Debtors’ Objection, ¶ 19.  

3 Unless otherwise defined herein, all capitalized terms have the meaning ascribed to such terms in the Motion.  

4 Bay Point disputes the Debtors’ claims that the Master Lease should be recharacterized; however, as set forth herein, 
the Court does not need to rule on this issue to grant the relief requested in the Motion.  Bay Point reserves all rights 
to dispute the Debtors’ claims that the Master Lease should be recharacterized.  
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2. This argument is flawed for many reasons but, most significantly, it is irrelevant to 

Bay Point’s request for adequate protection.  Even assuming arguendo that the Debtors are 

correct regarding recharacterization, which they are not, Bay Point is a good faith purchaser for 

value under UCC § 2-403 and, therefore, its security interest in the Shields is unaffected by 

recharacterization.  See Motion, ¶ 33, n. 5.  The Debtors do not address, let alone refute, this fact.  

Instead, the Debtors only rely on their assertion that CCL did not have proper title to the Shields 

and that “one cannot give what one does not have.” Debtors’ Objection, ¶ 21.  However, their 

argument ignores UCC § 2-403, a recognized exception to that general rule. 

3. UCC Section 2-403 provides, in relevant part, that: 

A purchaser of goods acquires all title which his transferor had or had power to 
transfer except that a purchaser of a limited interest acquires rights only to the 
extent of the interest purchased. A person with voidable title has power to 
transfer a good title to a good faith purchaser for value. 

UCC § 2-403(1) (emphasis added). “Section 2-403 gives certain transferors power to pass greater 

title than they can themselves claim.”  In re Samuels & Co., 526 F.2d 1238, 1242 (5th Cir. 1976).  

Consequently, section 2-403 “modifies pre-UCC law which generally allowed a party to transfer 

no better title to goods than he had, and establishes the proposition that a party with only voidable 

title can pass good title to a third party purchaser who acts in good faith.  Ledbetter v. Darwin 

Dobbs Co., 473 So. 2d 197, 200 (Ala. Civ. App. 1985) (citing 67 Am. Jur. Sales §§ 255, 256, 262 

(1973)). In other words, it allows a transferor (e.g., CCL) “the power to transfer good title despite 

the fact that [it] lacks the right to do so,” Tipton Int'l, Inc. v. Davenport, Case No. 10-02-00242-

CV, 2004 Tex. App. LEXIS 5951, at *11 (Tex. App. June 30, 2004), and “[t]he good faith 

purchaser [e.g., Bay Point] is then sheltered from attempts by the original seller to regain the 

goods.”  Ledbetter, 473 So. 2d at 200.   
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4. “Essentially, [section 2-403] provides that sale to a good faith purchaser for value 

cures the defects in the seller’s ‘voidable’ title. . . .”  American Standard Credit, Inc., v. National 

Cement Co., 643 F.2d 248, 268 (5th Cir. 1981).5  It does so by protecting a good faith purchaser 

(e.g., Bay Point) from an original seller’s (e.g., the Debtors) claims.  See In re Samuels & Co., 526 

F.2d at 1242.  As applied in this case, Bay Point’s lien on the Shields prevails against the Debtors 

if Bay Point is (i) a purchaser (ii) in good faith (iii) who gave value for the Shields, (iv) if CCL 

held voidable title to the Shields.  Bay Point satisfies each of these requirements. 

5. First, Bay Point is a “purchaser” of the Shields.  A “purchaser” for purposes of 

section 2-403 includes a party that receives a security interest in the relevant goods.  See UCC § 

1-201(29) (defining “purchase” to mean “taking by . . . security interest”) and UCC § 1-201(30) 

(defining “purchaser” to mean “a person who takes by purchase”); see also Bank of Beaver City 

v. Barretts' Livestock, Inc., 295 P.3d 1088, 1091 (Okla. 2012) (finding that a bank is a “purchaser” 

because “it possesses a security interest”).  CCL granted Bay Point a security interest in 

substantially all of CCL’s assets, expressly including the Shields, through the Loan Agreement.  

Motion, ¶ 11.  Accordingly, Bay Point is a purchaser under section 2-403.   

6. Second, Bay Point “gave value” as evidenced by amounts advanced to CCL under 

the Loan Agreement.  See UCC § 1-204 (a person gives “value” for rights if the person acquires 

them in return for a binding commitment to extend credit).   Bay Point loaned CCL over $11 

million to purchase the Shields through the Loan Agreement.  Motion, ¶ 9.  As such, Bay Point 

gave value as required under section 2-403.   

5 In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir.1981), the Eleventh Circuit Court of Appeals adopted 
as binding precedent all decisions of the former Fifth Circuit handed down prior to October 1, 1981.  The cited decision 
in American Standard was entered on April 20, 1981, and, therefore, is binding precedent in this Court.  
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7. Third, Bay Point at all times acted in “good faith” in the transactions.  “Good faith” 

is defined generally by the UCC to mean “honesty in fact and the observance of reasonable 

commercial standards of fair dealing.”  UCC § 1-201(20); see also, e.g., Rezac Livestock Comm'n 

Co. v. Pinnacle Bank, No. 15-4958-DDC-KGS, 2018 U.S. Dist. LEXIS 214868, at *82 (D. Kan. 

Dec. 21, 2018) (the “good faith purchaser” standard “includ[es] both the subjective element of 

honesty in fact and the objective element of the observance of reasonable commercial standards of 

fair dealing.”) (interpreting Kansas UCC); In re Wathen’s Elevators, Inc., 32 B.R. 912, 920-921 

(Bankr. W.D. Ky. 1983).6  No party has asserted any allegations of bad faith against Bay Point—

nor can they.  The transparent nature of the sale/leaseback transaction and the acknowledgment 

and consent of all parties in interest, including the Debtors’ secured lenders, as well as all other 

documents and agreements related to the sale/leaseback transaction, evidence that the Debtors did

transfer, or, at a minimum, intend to transfer, ownership of the Shields to CCL.  Bay Point relied 

on all such consents and representations when entering into the Loan Agreement and, based on 

such representations by the Debtors, CCL, and the Debtors’ lenders, reasonably believed it was 

receiving a security interest in the Shields.  Indeed, based on the representations made in 

connection with the sale/leaseback transaction and the Loan Agreement that title to the Shields 

had passed to CCL, there is no “scintilla of evidence” to support any contention that Bay Point 

acted in anything other than good faith.  See Ledbetter, 473 So. 2d at 202.   

8. Moreover, the Debtors cannot argue otherwise.  Following the commencement of 

the bankruptcy, the Debtors made Court approved payments on the Master Lease despite the 

Bankruptcy Code granting them a 60-day reprieve from doing so.  Additionally, the Debtors 

continue to represent to the Court that the sale-leaseback transaction involved a sale of the Shields.  

6 The Loan Agreement is governed by Georgia law, and the Georgia UCC defines “good faith” to mean “honesty in 
fact in the conduct or transaction concerned.”  O.C.G.A. § 11-1-201.   
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See Dkt. No. 762 (“Disclosure Statement Order), p.21.  In light of such conduct, which evidences 

that the Debtors believed that title to the Shields had passed to CCL and that the Master Lease was 

a “true lease,” the Debtors cannot argue that Bay Point believed anything different.  Consequently, 

Bay Point acted in good faith as required under section 2-403 in connection with the Loan 

Agreement.   

9. Fourth, and finally, CCL received—at worst, and assuming the Debtors’ 

recharacterization argument is correct—voidable title to the Shields through the Sale Agreement.  

For a party to hold voidable title, it must have obtained delivery of goods through a “transaction 

of purchase”.  See Am. Standard Credit, Inc. v. Nat’l Cement Co., 643 F.2d 248, 268 (5th Cir. 

1981); see also Focarino v. Travelers Pers. Ins. Co., Case No. A-4780-14T3, 2017 N.J. Super. 

Unpub. LEXIS 1022, at *8 (Super. Ct. App. Div. Apr. 25, 2017).  While “transaction for purchase” 

has been defined broadly by courts, the crux of the analysis is whether the transferring party (e.g., 

the Debtors) intended to transfer title: “it is generally limited to those situations in which the party 

who delivered the goods [(e.g., the Debtors)] to the subsequent seller [(e.g., CCL)] intended, 

however misguidedly, that the seller [(e.g., CCL)] would become the owner of the goods.”  Am. 

Standard Credit, 643 F.2d 248 (emphasis added); see also Focarino, 2017 N.J. Super. Unpub. 

LEXIS 1022, at *8 (“[I]t is the intent of the original seller . . . to enter into a valid transaction that 

determines whether a “transaction of purchase” has occurred and not the intention of the 

subsequent seller[.]”). 

10. Here, there is no question that at the time of the prepetition transactions the Debtors, 

at a minimum, intended that CCL become the owner of the Shields.  See Motion, ¶¶ 4-5; see also 

Sale Agreement (attached as Exhibit A to the Motion), § 1.1 (providing that the Debtors would 

“sell, transfer, and deliver to [CCL] . . . all of [Debtors’] right, title and interest in and to the 
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[Shields]”); Bill of Sale (attached as Exhibit B to the Motion) (each expressly providing: 

“CONVEYANCE BY SELLER. [Seneca] hereby sells, transfers, conveys and delivers to [CCL] 

all of [Seneca’s] right, title and interest in and to the [Shields].”).  Indeed, the Debtors’ secured 

lenders believed that the Debtors had transferred ownership of the Shields.  See Motion, ¶¶ 13-14.  

The Debtors’ current efforts to override the parties’ express intent through recharacterization does 

not change the result.  Even if the Debtors’ recharacterization argument is successful, the Debtors’ 

clear intent to transfer title of the Shields to CCL means CCL held, at worst, voidable title to the 

Shields when it entered into the Loan Agreement and granted Bay Point a security interest in the 

Shields. 

11. In sum, Bay Point loaned CCL over $11 million to fund CCL’s acquisition of the 

Shields, through a transparent process and in reliance on numerous representations of the Debtors, 

their lenders and other parties in interest regarding CCL’s ownership of the Shields.  Thus, Bay 

Point is a “good faith purchaser for value” under UCC § 2-403 and its perfected security interest 

in the Shields cannot be avoided regardless of the outcome of the Debtors’ recharacterization 

arguments.  Bay Point is entitled to adequate protection for the Debtors’ continued use of the 

collateral (the Shields), which should take the form of monthly payments in an amount equal to 

the payments due under the Master Lease. 

B. Bay Point has a Lien Interest in the Shields and is Entitled to Relief from the Stay in 
order to Protect that Interest 

12. The Debtors dispute that Bay Point is entitled to relief from the automatic stay 

because, inter alia, “Bay Point does not have an interest in the Shields[.]”  Debtors’ Objection, 

¶ 27.  However, for the reasons set forth above, Bay Point holds a valid security interest in the 

Shields based on its standing as a good faith purchase for value under UCC § 2-403.  The Debtors 

do not address, much less dispute, Bay Point’s standing as a good faith purchaser for value.  
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Consequently, the Debtors have failed to dispute that Bay Point is entitled to relief from the 

automatic stay in the event the Debtors cannot make adequate protection payments.  

C.  The Debtors Must Comply with the Terms of the Master Lease until Rejection or 
Recharacterization under Section 365(d)(5) 

13. Independent of the Debtors’ adequate protection obligations, Bankruptcy Code 

§ 365(d)(5) requires the Debtors to “perform all of the obligations of the debtor” under the Master 

Lease until the Debtors reject it.  11 U.S.C. § 365(d)(5).  The Debtors assert that they are not 

required to comply with section 365(d)(5)’s requirements because, they believe, the Master Lease 

is not a true lease.  See Debtors’ Objection, ¶¶ 10-12.  Yet, the Master Lease has not been rejected, 

nor have the Debtors moved to reject the Master Lease.  In fact, the Debtors, only five days prior 

to filing their Objection and arguing that they never transferred title of the Shields, filed the Third 

Amended Disclosure Statement for Joint Chapter 11 Plan of Mission Coal Company, LLC and 

Certain of its Debtor Affiliates [Dkt. No. 758] (the “Disclosure Statement”), representing that 

“Mission Coal completed a sale-leaseback transaction with Bay Point in May 2018, which 

involved Bay Point buying six longwall shields and leasing them back to the Debtors.”7  Id. at 

Art. IV(D), p. 21 (emphasis added); see also Disclosure Statement Order.8

14. Section 365(d)(5) was added to the Bankruptcy Code to address the exact issue 

before the Court, i.e. “to make it easier for lessors of personal property to recover post-petition 

lease payments before the debtor in possession assumes or rejects the lease.”  In re Pettingill 

Enters., 486 B.R. 524, 531 (Bankr. D.N.M. 2013) (citing In re Midway Airlines, Corp., 406 F.3d 

229, 234 (4th Cir. 2005)).  Indeed, “[s]ection 365(d)(5) strikes ‘a balance between the debtor-in-

7 Upon information and belief, the references to “Bay Point” are a typographical error because the Debtors entered 
into the Shields transaction with CCL, not with Bay Point.  

8 In light of the entry of the Disclosure Statement Order, and the Debtors’ representations therein, the Debtors should 
be estopped from re-characterizing the sale-leaseback transaction.  
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possession’s need for time to reject non-beneficial personal property leases without creating 

administrative claims against the estate, and the lessor’s right to get paid for the leased goods.’”  

Id. (quoting In re Furley’s Transport, Inc., 263 B.R. 733, 740 (Bankr. D. Md. 2001)).  The plain 

language of, and the policy for, section 365(d)(5) supports the relief requested in the Motion—

continued lease payments until the Debtors assume or reject the Master Lease.  The Debtors’ 

assertions that the Master Lease should be recharacterized does not affect this analysis, especially 

considering the Debtors’ continued use, and the related deterioration, of the Shields.9

15. Moreover, any request to modify the Master Lease should apply prospectively, not 

retroactively.  See In re Double G Trucking of the Arlatex, Inc., 442 B.R. 684, 689-90 (Bankr. 

W.D. Ark. 2010) (noting that some courts hold that “the equitable modification provision of 

§ 365(d)(5) does not allow a court to make an equitable adjustment of the amount recoverable as 

an administrative expense when the debtor in possession fails to perform as required; rather, it 

only allows a court to modify the debtor in possession’s actual performance[,]” and, therefore, 

“§ 365(d)(5) applies on a prospective basis only” while “other courts only go[] so far to state that 

bankruptcy courts should be reluctant to grant retroactive relief, but found that in extraordinary 

circumstances it was possible”) (internal citations and quotations omitted).  In other words, the 

Debtors’ obligations to remit payments under the Master Lease for, at a minimum, January 2019 

and February 2019 should not be excused given that the Debtors only brought the 

recharacterization issue before the Court in their objection, which was filed on February 13, 

2019—after both  the January and February payments were due.    

9 While the Debtors cite to a number of cases for the proposition that recharacterization is a threshold issue, none of 
the cases hold that the Court is required to free the Debtors from their statutory obligation to comply with the Master 
Lease pending such determination.   
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16. Additionally, the burden is on the Debtors to “persuade the court that based on the 

equities of the case” that its obligations under the Master Lease should be modified.  See, e.g., 

Double G Trucking, 442 B.R. at 689 (citing Giant Eagle, Inc v. Phar-Mor, Inc., 528 F.3d 455, 460 

(6th Cir. 2008)).  Here, the Debtors primarily argue that they should be freed of their payment 

obligations under the Master Lease pending a resolution of the recharacterization issue because, 

were they to make the payments and the Court to then rule in their favor, CCL and Bay Point may 

become “judgment proof” in the interim.  Debtors’ Objection, ¶ 14.  Yet, contrary to the baseless 

assertion that both CCL and Bay Point are “potentially judgment proof entities,” the Debtors 

openly acknowledge their own “liquidity constraints.”  See id. (“The Debtors do not believe that 

such a risk is warranted in these chapter 11 cases, especially in light of the Debtors’ liquidity 

constraints.”).  In other words, CCL and Bay Point, not the Debtors, are at risk of not recovering 

the Master Lease payments following a recharacterization determination, not the other way around.    

D. The Committee’s Objection Fails to Provide Any Basis for the Denial of the Motion 

17. The Committee requests that the Motion be denied, adopting in full the arguments 

set forth in the Debtors’ Objection and not offering any separate and/or independent analysis or 

arguments in opposition to the Motion.  See Committee Objection, ¶¶ 1-4.  Consequently, for the 

reasons detailed above, the Court should grant the Motion over the Committee’s objection.  

WHEREFORE, in light of the foregoing, the Court should grant the relief requested in the 

Motion.   
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Dated: March 19, 2019 JONES WALKER, LLP 

  /s/ Ellis Brazeal
Ellis Brazeal III (ASB-1028-R73C) 
420 20th Street North 
Suite 1100 
Birmingham, AL 35203 
Tel: (205) 244-5200  
Email: ebrazeal@joneswalker.com 

MINTZ, LEVIN, COHN, FERRIS,  
GLOVSKY AND POPEO, P.C.

/s/ Kevin J. Walsh
Kevin J. Walsh (admitted pro hac vice) 
Timothy J. McKeon (admitted pro hac vice) 
One Financial Center 
Boston, MA 02111 
Tel: (617) 542-6000 
Email: kjwalsh@mintz.com 

tjmckeon@mintz.com 

84776307v.5 
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