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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 
IN RE:           ) 
           ) 
MISSION COAL COMPANY, LLC, et al.,      ) CASE NUMBER 18-04177 TOM 
           )  
 DEBTOR (JOINTLY ADMINISTERED).      )  CHAPTER 11 PROCEEDING 
 
 

 
 REPLY TO DEBTORS’ OMNIBUS RESPONSE TO MOTION FOR LACK OF JURISDICTION 

AND MOTION FOR RELIEF FROM AUTOMATIC STAY [DOC 1007] 
 

 
 COME NOW, JoAnn Waid, Lennis L. Waid and other Waid Claimants (hereinafter the 

“Waid Claimants”) under that certain First Amended Order and Settlement Agreement entered 

into between Seneca North American Coal, LLC, f/k/a Cliffs North American Coal, LLC, and Oak 

Grove Resources, LLC, Debtors in the above-styled consolidated Bankruptcy Cases (hereinafter 

the “Debtors”) and replies to the Debtors’ Omnibus Response to Motion for Lack of Jurisdiction 

and Motion for Relief from Automatic Stay [Doc 891 and Doc 1007] as follows: 

I. ISSUE PRECLUSION, CLAIM PRECLUSION, ROOKER-FELDMAN AND 
ABSTAINATION. 

 
 1. The Debtors’ Response to the Waid Claimants’ Objection to this Court’s Subject 

Matter Jurisdiction and their arguments concerning claim preclusion are without merit. The 

Debtors are, in fact, “re-litigating” issues decided by the State’s Circuit Court as set forth in the 

First Amended Order. Doc 915, Exhibits A and A-1. The First Amended Order dealt with the 

remedies available to the Waid Claimants.  The enforcement of those remedies by the Waid 

Claimants’ has been reserved for the exclusive jurisdiction of the State Circuit Court as set forth 
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in the First Amended Order.  These are State law remedies and claims that should be interpreted 

and enforced by the State Court as provided by the First Amended Order. This includes the rights 

and remedies of the Debtors.  

2. The Debtors’ reliance upon In re Jefferson County, 474 B.R. 228 (Bk. M.D. Ala. 

2012), is misplaced because the appointment of a Receiver to preside over the financial decisions 

of the County invoked issues of finality of the State Court Receiver Order, the implication of the 

automatic stay and its influence on the appointment of a Receiver for a creditor, and sovereign 

immunity concerns that Chapter 9 is intended to avoid. Id. at 17. 

3. Indeed, the Waid Claimants do not assert that the automatic stay is inapplicable 

to this case, which the Debtors claim is the Waid Claimants’ argument. Relief from the automatic 

stay is being sought from this Court so that the Waid Claimants can go forward and enforce their 

rights under the First Amended Order, a final judgment. These rights can include revocation of 

the Easements, an injunction to prevent a trespass, an injunction to prevent a future trespass, 

damages for future trespass claims, and a determination as to whether the Debtors are in 

default.1 If the Court does not feel it is prevented from addressing issues, rights and duties 

established by the Amended Final Order, the Rooker-Feldman Doctrine and doctrines related to 

issue preclusion, then the Court should abstain pursuant to 28 U.S.C.§1334. 

II. THE WAID CREDITORS ARE ENTITLED TO RELIEF FROM THE AUTOMATIC STAY TO 
REVOKE THE EASEMENTS AND SEEK OTHER RELIEF. 

 
 4. In their arguments against relief from the automatic stay the Debtors state “As the 

Debtors have previously stated in the Debtors’ First Response [Doc 891], it is the Debtors’ 

                                                           
1 As previously noted, a revocation of the easements results in the Waid Claimants having a general unsecured 
claim in this Chapter 11 Bankruptcy Case for the balance of the amount owed under the Settlement Agreement. 

Case 18-04177-TOM11    Doc 1051    Filed 03/19/19    Entered 03/19/19 15:52:06    Desc
 Main Document      Page 2 of 7



Page 3 of 7 
 

position that the Easements are a property right that has been permanently and conclusively 

conveyed to the Debtors’ pre-petition, and revocation thereof is simply a remedy upon default.” 

DOC 1007 at 8. This statement mischaracterizes the nature of easements. Even an “irrevocable 

easement” is not perpetual, or irrevocable. “Easements may be terminated in a variety of ways.” 

Jesse P. Evans III, Alabama Property Rights and Remedies, §6.7[a]. The purpose for which the 

easement was created may end. The easement can be abandoned and terminated. Easements 

can be terminated by adverse possession, merger and other ways. Id. §6.7[b]-[h]. Louis Pizitz Dry 

Goods Co. v. Penney, 241 Ala. 602, 606, 4 So. 2d 167, 170 (1941) (abandonment); Husman v. 

Brown, 201 Ala. 331, 333, 77 So. 993, 995 (1918) (easement revoked because its continued use 

would be in violation of the law). 

 5. Easements are also subject to the conditions set forth in the writing granting the 

easement. The intent of the parties as to the grant, nature and conditions of a license or 

easement is to be judged by the language in the instrument creating the easement or license. 

Weeks v. Wolf Creek Indus., 941 So. 2d 263, 270 (Ala. 2006); see also McMahon v. Williams, 79 

Ala. 288, 291 (1885). If the conditions are violated, then the easement can be terminated or 

revoked, if the document creating the easement so says. Boyce v. Cassese, 941 So. 2d 932, 941-

42 (Ala. 2006). Indeed, the right to terminate “an easement” indicates that the grant is not an 

easement, but a license, which is revocable at will by the grantor. Id. If the Debtors do not have 

the right to use the easements, then they are committing a trespass against the property of the 

Waid Claimants on a day-to-day basis.  The Easements give them the right to release particulate 

matter, including coal dust, onto the Waid Claimants’ property, which avoids an assertion by the 
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Waid Claimants that Debtors’ are committing a trespass by releasing such pollution onto the 

Waid Claimants’ property. Id.    

6. Easements are in the nature of contracts and the intent of the grantor is to be 

determined by the language in the document granting the easement. McMahon v. Williams, id; 

Patterson v. Atlantic C.L.R. Co., 202 Ala. 583, 586-87, 81 So. 85, 88-89 (1919). The rights created 

pursuant to the contract establishing the easement cannot be expanded by a subsequent 

purchaser. “[S]uch construction would amount to the making of a new contract for the parties.” 

Patterson id. At 587.  

7. The subject Easements have been filed in the Probate Court and so has the First 

Amended Order [Doc 915, Exhibits A, A-1, C and D]. Therefore, all persons are on notice that the 

easements have been granted, which protects the grantee, and that the easements are subject 

to the easement’s stated conditions (as ordered to be complied with by the State Circuit Court) 

which protects the grantors.  The Debtors cannot claim lack of knowledge of the conditions 

imposed upon the easements. Ala Code. §35-4-90 (1975); Long v. Jefferson County, 623 So. 2d 

1130, 1133-1134 (Ala. 1993). The filed Easements reference the Settlement Agreement, and the 

First Amended Order references the Settlement Agreement.  All persons have been put on notice 

of the conditions to the Easements. “Whatever is sufficient to excite attention and put the party 

on his guard and call for inquiry is notice of everything to which the inquiry would have led; …one 

who has knowledge of facts sufficient to put him on inquiry as to the existence of an unrecorded 

deed is not a purchaser without notice within the protection of the registry’s statutes.” Id. 

(quoting White v. Boggs, 455 So. 2d 820, 821-822 (Ala. 1984)). The First Amended order and the 

easements place all persons on notice that if there is a default, the easements can be revoked. A 
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simple inquiry to the Waid Claimant’s attorneys, whose names are in the order, would establish 

the default. 

 8. The Debtors’ attempt to gloss over the law in regard to easements, and without 

citing ANY authority, assert that the Easements are unconditional and that they cannot be 

revoked.  The Debtors’ make this assertion despite the clear wording in the Easements and the 

First Amended Order. The intent of the parties is shown by that language and the obvious 

conditions are set forth in the documents filed with the Probate Court.  Despite the expressed 

intent of the grantor and the grantee, the Debtors nakedly assert that the easements cannot be 

revoked pursuant to their terms. This is simply not the law and is an attempt by the Debtors to 

gain more than they were granted by the Easements.  

9. The Debtors taking of the easements without paying for them is also an 

overburdening of the Easements, because it takes the Easements, continues a trespass on the 

Waid Claimants’ properties and burdens those properties with pollution without paying for the 

right to do so. The dominant tenement owner cannot increase the burden on the servient estate 

that is established by the easement.  Weeks v. Wolf Creek Indus., id. at 272. Factors to consider 

as to whether a servient estate is being overburdened is whether the property value of the 

servient estate is decreased; Id; increase in noise, traffic or interference with the servient owner’s 

peace and enjoyment of the land; id.; and physical damage to the servient estate. Id. The parties 

entered into a settlement to resolve the issues concerning the decreased property value of the 

servient tenements, the increased interference with the servient estates’ owner’s peace and 

enjoyment of the land and the physical damage to the servient tenement and the personal 

property located thereon. Allowing the Debtors to dispose of the rights the Settlement 
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Agreement sought to protect and continue to use the Easements overburdens the servient estate 

and is an additional reason for revocation of the Easements. The right to revoke the easement, 

or prevent its misuse is the Waid Claimants’ right at common law and the contract gives them 

the right to revoke them for default in failing to make the required payments. 

10. Despite the fact that the Debtors are using the Easements and despite the 

condition that they pay a certain amount to continue its use, the Debtors seek to have this Court 

ignore those conditions. How the Bankruptcy filing somehow expands the Debtors’ conditional 

rights beyond the conditional grant set forth in the Easements is not explained and no case law 

supporting that contention is cited. 

III. CONCLUSION.  

The Waid Claimants submit that this Court is precluded under the Doctrines of Res 

Judicata and Collateral Estoppel from readdressing issues concerning the rights and remedies of 

the parties in regard to those rights and remedies established by the Settlement Agreement, the 

First Amended Order and the Easements. The Waid Claimants also submit that this Court cannot 

reevaluate or modify the State Court’s Order due to a lack of subject matter jurisdiction and the 

Rooker-Feldman Doctrine. Therefore, the Waid Claimants request that the Court should rule that 

it does not have subject matter jurisdiction to address, amend or modify the State Court’s First 

Amended Order; that it is precluded from addressing the issues decided by the First Amended 

Order and agreed to in the Settlement Agreement and Easements; or that the Court should 

abstain from addressing the issues addressed in the State Court’s First Amended Order. 

In addition, the Waid Claimants submit that they are entitled to relief from the automatic 

stay to invoke their rights and seek relief from the State Court, because they are not adequately 
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protected. The Debtors plan to transfer the subject property without assuming or assigning the 

Easements, they provide for no payment to the Waid Claimants for the Easements and the Waid 

Claimants, are, therefore, not adequately protected. Therefore, the Waid Claimants are entitled 

to relief from the automatic stay pursuant to 11 U.S.C. §362(d). 

 

Respectfully submitted on March 19, 2019. 

 
/s/ Walter F. McArdle     

       Walter F. McArdle 
       Attorney for Joann Waid, et al. 
 
OF COUNSEL: 
SPAIN & GILLON, LLC 
505 North 20th Street 
1200 Financial Center 
Birmingham, Alabama 35203 
Telephone: 205.328.4100 
Email: wmcardle@spain-gillon.com  
 
 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the above and foregoing has been electronically filed with 

the Court and served via the Court's CM/ECF system on March 19, 2019. 

 
 
/s/ Walter F. McArdle     
OF COUNSEL 
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