
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 
IN RE:           ) 
           ) 
MISSION COAL COMPANY, LLC, et al.,      ) CASE NUMBER 18-04177 TOM 
           )  
 DEBTOR (JOINTLY ADMINISTERED).      )  CHAPTER 11 PROCEEDING 
 
 

PROFFER OF EVIDENCE 
 

COME NOW, JoAnn Waid, Lennis L. Waid and other Waid Claimants (hereinafter the 

“Waid Claimants”) under that certain First Amended Order and Settlement Agreement entered 

into between Seneca North American Coal, LLC, f/k/a Cliffs North American Coal, LLC, and Oak 

Grove Resources, LLC, Debtors in the above-styled consolidated Bankruptcy Cases (hereinafter 

the “Debtors”) and submit this Proffer of evidence in support of their Motion for Relief From 

Automatic Stay and Motion for ruling that there is a lack of jurisdiction as follows: 

1. On September 22, 2004, the Claimants filed a lawsuit in the Circuit Court of 

Jefferson County, Alabama, Bessemer Division (hereinafter the “Court”) styled JoAnn Waid, et al. 

v. Seneca North American Coal, LLC, et al., Case Number CV 04-1234 (hereinafter the “Lawsuit”).   

The Lawsuit asserted claims by the Waid Claimants that the Waid Claimants’ real and personal 

property were damaged by the Debtors’ causing airborne contaminants or particulates including, 

but not limited to, dust or coal dust, to be released into the air and eventually onto Waid 

Claimants’ real and personal properties surrounding the Coal Preparation Plant located on the 

Debtors’ property.  The airborne contaminants or particulates, including, but not limited to, dust 

or coal dust, originated from the Debtors’ mining operations and the Concord Coal Preparation 
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Plant (hereinafter the “Plant”), located at 1500 Concord Mine Road, Hueytown, Jefferson County, 

Alabama, as a result of the Debtors’ business operations.   

 2. In order to avoid the costs and uncertainties of litigation, and so that mining 

operations could continue, and the Plant could continue to be used in those operations and so 

that the Claimants could receive some compensation for their claimed damages, the Debtors and 

the Waid Claimants entered into that certain Settlement Agreement (hereinafter the “Settlement 

Agreement”).  On April 12, 2017, the Circuit Court of Jefferson County, Alabama, entered an 

Amended Final Order approving the Settlement Agreement.  A true and correct copy of the Order 

approving the Settlement Agreement and the Settlement Agreement are being offered into 

evidence without objection as Exhibits A and B, respectively.  A copy of the Amended Final Order 

shows that it was also filed in the Probate Court of Jefferson County, Alabama, on April 14, 2017.  

A true and correct copy of the Amended Final Order filed with the Probate Court is being offered 

into evidence without objection as Exhibit A-1.  The Amended Final Order makes the Settlement 

Agreement “part of the Final Order.”  Exhibit A at 1. 

 3. Pursuant to the Amended Final Order and Settlement Agreement, the Debtors 

were required to make payments totaling $4,250,000.00 to the Waid Claimants’ Attorney, with 

the final payment being due in 2019.  In exchange, the Debtors received conditional revocable 

Easements pursuant to the Court Order and the Settlement Agreement.  The conditional 

revocable Easements granted the Debtors permanent, perpetual and non-exclusive Easements 

running with the land, allowing the Debtors to release airborne contaminants or particulates, 

including, but not limited to, dust or coal dust, into the air and onto the real and personal 

property of the Waid Claimants, so long as they met the conditions of the Settlement Agreement 
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and the Amended Final Order approving same. The Easements were, therefore, conditional and 

revocable. 

 4. The Easements are conditioned upon the payment of the Settlement Funds and a 

default in the payment of the Settlement Funds nullifies and makes void the grant of the 

Easements after notice and opportunity to cure is given to the Debtors.   

5. The payments, totaling $4,250,000.00 were to be paid to the Waid Claimants over 

the period from December 31, 2016, and ending on or before December 31, 2019.  The payments 

were due either in a yearly lump sum payment or a monthly payment based on coal production 

at the Plant.  Beginning on January 31, 2017, the Debtors were required to make monthly 

payments based on coal production (hereinafter the “Coal Production Payments”).  The Coal 

Production Payments are to equal 50¢ per ton for every ton of coal sold from the Coal Preparation 

Plant in that month, until the total amount of the monthly payments equaled a certain amount 

each year.  Beginning January 31, 2018, the Debtors were required to make Coal Production 

Payments of 50¢ per ton for every ton of coal sold from the Plant each month until the total 

amount equaled $750,000.00.  The Debtors defaulted in failing to make Coal Production 

Payments totaling at least $320,059.03 in 2018.  The Debtors were required to make an 

additional payment on or before March 1, 2019, of at least $500,000.00. Therefore, the Debtors 

are currently in default for failing to make payments totaling at least $820,059.03, as of March 1, 

2019.  The Debtors are also required to make Coal Production Payments of 50¢ per ton for every 

ton of coal sold from the Plant until the amount of $500,000.00 is paid in the year 2019.  Once 

again, if the total amount from Coal Production Payments does not equal $500,000.00, then the 

Debtors are required to make a lump sum payment in an amount necessary to bring the total 
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amount of Coal Production Payments to $500,000.00 for the year 2019.  The total amount still 

owed under the Amended Final Order and Settlement Agreement is $1,320,059.03. 

 6. The Waid Claimants were represented in the Lawsuit and settlement negotiations 

by James C. King, Esq., Justin L. Jones, Esq., David C. Skinner, Esq., and Edward McFarland 

Johnson, Esq.  The settlement payments were to be made to David C. Skinner, Esq., who then 

distributes the monies to the Waid Claimants and also the attorneys for the payment of their fees 

and expenses, pursuant to the Amended Final Order. 

7. The Amended Final Order approving the Settlement Agreement entered on April 

12, 2017, sets forth the conditions for the granting of the Easement and the Waid Claimants’ 

remedies and right to revoke the Easement, with regard to any default by the Debtors as follows: 

D. Default on Payments. Per the Parties’ settlement, if the Defendants do not 
timely make a payment or fail to make a payment pursuant to the terms of the 
Settlement Agreement, then, after reasonable notice and an opportunity to cure, 
if the default by the Defendants has occurred and is continuing, then the Waid 
Plaintiffs or Counsel for Wald Plaintiffs on behalf of all of the Waid Plaintiffs shall 
have the unilateral right to file an affidavit with the Office of the Judge of Probate 
of Jefferson County, Bessemer Division certifying that the Defendants’ default has 
occurred and is continuing, in which event, all of the provisions of the Easements 
for the Waid Plaintiffs shall cease and terminate, be null and void, and be of no 
further force or effect. Default specifically includes, but is not limited to, the 
failure of the Defendants to pay the total payments of the Waid Settlement Fund 
as set out in the Settlement Agreement. The Parties agree that if the Easements 
are declared or determined to be null and void and be of no further force or effect 
because of a default by the Defendants, that part shall be excluded from the 
Settlement Agreement, but the validity of the remaining parts, terms, or 
provisions shall not be affected thereby, and the said Easements shall be deemed 
not to be a part of the Settlement Agreement. 

 

Exhibit A at 5.  Therefore, pursuant to the Amended Final Order, even after revocation of the 

Easements, the Waid Claimants still have a right to be paid under the Settlement Agreement and 

the Court’s Amended Final Order.   
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 8. After the Circuit Court entered the Amended Final Order attached hereto as 

Exhibit A, the Waid Claimants began signing the Easements to be recorded in the Probate Court 

of Jefferson County, Alabama.  Soon after the Jefferson County Circuit entered the Amended Final 

Order attached hereto as Exhibit A, the individual Waid Claimants began granting to Seneca North 

American Coal, LLC, and Oak Grove Resources, LLC, the revocable Easements, which were then 

recorded in the Jefferson County Probate Court by the Debtors attorneys.  The Easements filed 

with the Probate Court of Jefferson County, Bessemer Division, contain the following language 

conditioning the Easements on payment and providing for the voiding of any release in the 

Settlement Agreements: 

Notwithstanding anything provided herein to the contrary, this Easement and the 
Release granted to the Grantees pursuant to Paragraphs 1 and 2 above shall 
automatically cease and terminate, be deemed null and void, and be of no further 
force and effect if a default by the Grantees occurs, as defined in the Settlement 
Agreement, following any applicable notices and the expiration of any applicable 
time to cure.  At such time, if at all, that the default by the Grantees has occurred 
and is continuing, then the Grantor shall have the unilateral right to file an affidavit 
with the Office of the Judge of Probate of Jefferson County, Bessemer Division 
certifying that the Grantees default has occurred and is continuing.  In which 
event, all of the provisions of this Easement and Release above shall cease and 
terminate, be null and void, and be of no further force or effect.  Default 
specifically includes, but is not limited to, the failure of the Grantees to pay the 
Grantor the total payments as set out in the Settlement Agreement. 
 

Exhibit B.  A true and correct copy of the list of the Easements that were filed and the recording 

information for them is are being offered into evidence without objection as Exhibit C. A 

representative copy of one of the filed Easements is are being offered into evidence without 

objection as Exhibit D.  As noted, the Debtors’ pre-petition counsel, Bradley, was responsible for 

filing the Easements. 
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 9. The Waid Claimants’ right to revoke the Easement and releases appears to be in 

the nature of a “lien” because it is a “…charge against or interest in property to secure payment 

of a debt or performance of an obligation.”  11 U.S.C. §101(37). In any event, it is a right and 

remedy granted by a final State Court Order. The right to revoke is also clearly set forth in the 

filed Easements, the Amended Final Order and the Settlement Agreement. 

 10. The Settlement Agreement has been agreed to by the Debtors, a Court Order 

specifically making the Settlement Agreement, and its terms and conditions part of the Amended 

Final Order, has been entered by the Court with the agreement of the Debtors, and the subject 

Easements giving notice that they are revocable upon default in failing to make the Settlement 

Payments have been filed with the Probate Court. The Amended Final Order has also been filed 

with the Probate Court. 

 11. The Debtors continue to mine at the subject property and use the coal preparation 

plant, and, therefore, the Easements are being used.  The Debtors are not paying the 50 cents 

per ton of coal sold from the Preparation Plant for the use of the Easements. 

Submitted on March 20, 2019. 

 
/s/ Walter F. McArdle     

       Walter F. McArdle 
       Attorney for Joann Waid, et al. 
 
OF COUNSEL: 
SPAIN & GILLON, LLC 
505 North 20th Street 
1200 Financial Center 
Birmingham, Alabama 35203 
Telephone: 205.328.4100 
Email: wmcardle@spain-gillon.com  
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the above and foregoing has been electronically filed with 

the Court and served via the Court's CM/ECF system on March 20, 2019. 

 
 
/s/ Walter F. McArdle     
OF COUNSEL 
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