
 

 

UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

 )  

In re: ) Chapter 11 

 )  

MISSION COAL COMPANY, LLC, et al.,1 ) Case No. 18-04177-TOM11 

 )  

    Debtors. ) (Jointly Administered) 

 )  

 

DEBTORS’ OBJECTION TO COAL SPECIALTY FUNDING, LLC’S  

APPLICATION FOR ALLOWANCE OF ADMINISTRATIVE EXPENSE CLAIM  

 

Mission Coal Company, LLC and its debtor affiliates, as debtors and debtors in possession 

in the above-captioned chapter 11 cases (collectively, the “Debtors”),2 respectfully file this 

objection (this “Objection”) to the Application for Allowance of Administrative Expense Claim 

[Docket No. 989] (the “Application”) filed by Coal Specialty Funding, LLC (“CSF”).  In support 

of the Objection, the Debtors respectfully state as follows: 

Introduction 

1. In its Application, CSF seeks priority administrative expense treatment under 

section 503(b) of the Bankruptcy Code for certain amounts on account of the Overriding Royalty 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include:  Mission Coal Company, LLC (8465); Beard Pinnacle, LLC (0637); Oak Grove Land Company, 

LLC (6068); Oak Grove Resources, LLC (0300); Pinnacle Land Company, LLC (6070); Pinnacle Mining 

Company, LLC (7780); Seminole Alabama Mining Complex, LLC (6631); Seminole Coal Resources, LLC 

(1795); Seminole West Virginia Mining Complex, LLC (7858); Seneca Coal Resources, LLC (1816); and Seneca 

North American Coal, LLC (5102).  The location of the Debtors’ service address is:  7 Sheridan Square, Suite 

300, Kingsport, Tennessee 37660. 

2  A detailed description of the Debtors and their businesses, and the facts and circumstances supporting the Debtors’ 

chapter 11 cases, are set forth in greater detail in the Declaration of Kevin Nystrom, Chief Restructuring Officer 

of Mission Coal Company, LLC, in Support of Chapter 11 Petitions and First Day Motions [Docket No. 21] 

(the “First Day Declaration”), filed contemporaneously with the Debtors’ voluntary petitions for relief filed under 

chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”), on October 14, 2018 

(the “Commencement Date”).   
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(as defined below) granted by certain of the Debtors.  Additionally, CSF seeks immediate payment 

of such amounts. 

2. CSF has not met its burden to establish that it is entitled to an administrative claim 

under section 503(b) of the Bankruptcy Code.  Accordingly, the Debtors respectfully request that 

the Court deny CSF’s request for allowance and payment of any claims asserted under section 

503(b) of the Bankruptcy Code.3 

Background 

 The Royalty Agreement.   

3. On December 30, 2016, certain of the Debtors and CSF (the “Parties”) entered into 

a loan agreement (the “Loan Agreement”) under which CSF extended to the Debtors a senior 

secured loan with an original principal amount of $16,700,000.00.  On that same day and as 

consideration for the Debtors’ obligations to CSF, the Parties entered into that certain Overriding 

Royalty Payment Agreement (the “Royalty Agreement”).4 

4. Pursuant to the Royalty Agreement and as consideration for the Loan Agreement, 

the Debtors agreed to pay CSF a royalty on coal sold and shipped from the Debtors’ mining 

complexes (the “Overriding Royalty”).  See Royalty Agreement, Section 2.  

 The Chapter 11 Cases 

5. On October 14, 2018 (the “Commencement Date”), each of the Debtors filed a 

voluntary petition with this Court under chapter 11 of title 11 of the United States Code, 11 U.S.C. 

§§ 101–1532 (the “Bankruptcy Code”).  On February 8, 2019, the Court entered an order 

[Docket No. 762] pursuant to which, among other things, the Court established March 11, 2019 

                                                 
3  The Debtors reserve all rights to supplement this Objection and to further contest the validity and allowance of 

CSF’s claims in connection with the Debtors’ claims reconciliation process. 

4  The Royalty Agreement is attached hereto as Exhibit A.   
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(the “Administrative Claims Bar Date”), as the deadline for all persons and entities holding or 

wishing to assert an Administrative Claim, other than Estate Retained Professional Fee Claims 

(each as defined in the Plan), against any of the Debtors to file proof of such claim in writing.  

6. On the Administrative Claims Bar Date, CSF filed the Application, which asserted 

unpaid postpetition royalties due and owing in an unliquidated amount based on the Overriding 

Royalty (the “Alleged Priority Amounts”).  

7. Subsequently, the Debtors reached out to CSF in an attempt to resolve the 

Application consensually.  The Debtors provided documentation and analysis of certain of the 

amounts claimed by CSF.  The Debtors further requested that CSF provide additional facts that 

would properly place the Overriding Royalty and amounts owed related thereto as a proper 

administrative expense.  The Debtors ultimately were unable to come to a consensual resolution 

with CSF and informed CSF that the Debtors disagreed with CSF’s assertion that the Alleged 

Priority Amounts were entitled to priority as there was no information provided, either in the 

Application or through the Debtors’ later conversations with CSF, that such amounts provided any 

benefit to the Debtors’ estates.   

8. The parties have not been able to reach a consensual resolution regarding the 

Alleged Priority Amounts as of the time of filing this Objection. 

9. For the reasons set forth herein, the Debtors respectfully request that the Court deny 

the Application.  

Objection 

 CSF Has Not Met Its Burden to Prove that the Alleged Priority Amounts Are Entitled 

to Priority Under Section 503(b) of the Bankruptcy Code. 

10. The Court should deny the Application because CSF has failed to demonstrate that 

the Alleged Priority Amounts are entitled to priority. 
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11. Section 503(b) of the Bankruptcy Code provides special priority for “actual, 

necessary costs and expenses of preserving the estate, including wages, salaries, or commission 

for services rendered after the commencement of the case.”  11 U.S.C. § 503(b)(1)(A).  This 

priority is meant to facilitate a debtor’s reorganization efforts and encourage third parties that 

would otherwise be reluctant to conduct business with the debtor in possession.  See, e.g., In re 

N.P. Min. Co., Inc., 963 F.2d 1449, 1453–54 (11th Cir. 1992) (“Obviously, without a guarantee of 

first-priority payment, third parties would not deal with a business in chapter 11 reorganization, 

and the goal of rehabilitation could not be achieved.”).   

12. In order for a postpetition expense to qualify as “actual, necessary costs and 

expenses of preserving the estate,” the expense must have conferred a “concrete” benefit on the 

estate.  Broadcast Corp. of Georgia, v. Broadfoot (In re Subscription Television of Greater 

Atlanta), 789 F.2d 1530, 1532 (11th Cir. 1986); see also In re Central Foundry Co., 62 B.R. 52, 

54 (Bankr. N.D. Ala. 1985) (“These modifiers must be narrowly construed . . . in order to keep 

fees and administrative expenses at a minimum so as to preserve the estate for the benefit of all its 

creditors.”) (quoting In re O.P.M. Leasing Servs. Inc., 23 B.R. 104, 121 (Bankr. S.D.N.Y. 1982)).  

Section 503(b) of the Code is to be construed narrowly in order to maximize the value of the 

debtor’s estate for the benefit of general unsecured creditors. See Varsity Carpet Servs., Inc. v. 

Richardson (In re Colortex Indus., Inc.), 19 F.3d 1371, 1377 (11th Cir. 1994); Subscription 

Television, 789 F.2d at 1532; In re Robertson, 300 B.R. 811, 812 (Bankr. M.D. Ala 2003) 

(“Administrative claims dilute the amount otherwise available to distribute to unsecured creditors.  

The court is therefore required to construe strictly and narrowly the Bankruptcy Code provisions 

governing requests for priority payment of administrative expenses.”).  In determining whether to 

allow an administrative expense claim, the focus should be on the actual benefit to the estate, not 
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the loss sustained by the party asserting the claim.  In re Camelot Casino Cruises, Inc., 330 B.R. 

263, 270 (Bankr. M.D. Fla. 2005). 

13. The burden of proof is on the party asserting an administrative expense claim.  See, 

e.g., In re Sports Shink (Fla.) Co., Ltd., 333 B.R. 483, 492 (Bankr. M.D. Fla. 2005); In re Beverage 

Canners Intern. Corp., 255 B.R. 89, 91 (Bankr. S.D. Fla. 2000); In re Bridgeport Plumbing 

Products, Inc., 178 B.R. 563, 569 (Bankr. M.D. Ga. 1994).  Here, CSF has failed to demonstrate 

that the Alleged Priority Amounts meet the requisite standard for administrative priority.   

14. As a threshold matter, CSF has failed to adequately describe or otherwise make a 

showing that CSF has provided anything, whether goods or services, to meet the standard for 

allowance of an administrative expense claim.  There is no indication of a “concrete” benefit to 

the Debtors’ estate.  Specifically, CSF simply states that those amounts “that have come due in the 

ordinary course of the Debtors’ coal mining operations pursuant to the Overriding Royalty 

Agreement” are entitled to administrative priority status.  Application at ¶ 15. 

15. Here, it is impossible to tell what, if any, services were provided to and used by the 

Debtors that would qualify as actual and necessary costs and expenses of preserving the estate.  

Through the Application, CSF asks this Court to simply presume that the Debtors benefited from 

“the overall consideration, services and certain accommodations provided for the ongoing benefit 

of the Debtors pursuant to the Overriding Royalty Agreement,” Application at ¶ 15, despite failing 

to provide any evidence that CSF in fact conferred any postpetition accommodations whatsoever 

to the Debtors.  Further, the only “accommodations” referenced in the Overriding Royalty 

Agreement relate to certain accommodations extended by CSF under the Loan Agreement, an 

agreement which the Debtors entered into nearly two years prior to entering chapter 11.  See 

Overriding Royalty Agreement, Section B.  Such a prepetition exchange, however, does not give 
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rise to administrative priority.  See In re Hackney, 351 B.R. 179, 184 (Bankr. N.D. Ala. 2006) 

(“[O]nly postpetition expenses, not prepetition expenses, may qualify as administrative 

expenses.”) (emphasis in original). 

16. CSF has failed to show that it provided any postpetition benefit to the estates 

whatsoever—let alone prove, by a preponderance of the evidence, that it provided an actual, 

necessary benefit to the Debtors’ estates.  The Debtors therefore respectfully submit that CSF has 

failed to carry its burden of proof, and that the Court should deny CSF’s Application on this basis 

alone. 

 Even if CSF Had Met Its Evidentiary Burden, the Royalty Agreement Payments Only 

Give Rise to General Unsecured Claims.  

17. A typical overriding royalty agreement involves a property owner receiving royalty 

payments from a property user relating to certain product output.  See, e.g., 11 U.S.C. § 101(56A) 

(“The term ‘term overriding royalty’ means an interest in liquid or gaseous hydrocarbons in place 

or to be produced from particular real property that entitles the owner thereof to a share of 

production, or the value thereof, for a term limited by time, quantity, or value realized.”).  The 

Overriding Royalty Agreement, however, does not speak to this owner-lessee relationship.  Rather, 

the Overriding Royalty Agreement merely represents additional consideration—i.e., a royalty on 

coal produced by the Debtors—that the Debtors agreed to pay in exchange for “certain 

accommodations” to a contemporaneously-filed, prepetition loan agreement between the Parties.  

Overriding Royalty Agreement, Section B.   

18. Although styled as an “Overriding Royalty Payment Agreement,” CSF does not 

have or maintain any interest in the property utilized by the Debtors, as would be typical in a 

standard overriding royalty payment arrangement.  To the contrary, the Overriding Royalty 

Agreement is conspicuously silent regarding any such property-ownership arrangement.  To the 
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extent that CSF relies on the standard overriding-royalty concept to imply that it has an interest in 

the Debtors’ postpetition property, such an argument fails—any presumptive inferences drawn 

from the Overriding Royalty Agreement’s title cannot overcome the document’s substance.  See, 

e.g., In re Health Am. Med. Grp., Inc., 297 B.R. 843, 848 (Bankr. M.D. Fla. 2003) (“In this 

instance, substance over form prevails.”); In re Bachrach Clothing, Inc., 480 B.R. 820, 863 (Bankr. 

N.D. Ill. 2012) (“Disregarding the title ‘Guaranty’ and elevating substance over form, Sun’s 

promise was actually a direct or primary obligation, as opposed to a traditional guaranty, no matter 

what the title of the document.”); In re Booth, 19 B.R. 53, 58 (Bankr. D. Utah 1982) (“The 

bankruptcy court, as a court of equity, regards substance over form.”).  CSF has failed to show that 

it provided any postpetition benefit to the Debtors. 

19. For the foregoing reasons, even if CSF had met its evidentiary burden, the Debtors’ 

postpetition default under the Overriding Royalty Agreement gives rise only to a general unsecured 

claim. 

Conclusion 

20. For the foregoing reasons, the Debtors respectfully request the Court deny the relief 

requested in the Application. 

 

 

[Remainder of page intentionally left blank.] 

 

Case 18-04177-TOM11    Doc 1492    Filed 06/17/19    Entered 06/17/19 11:50:58    Desc
 Main Document      Page 7 of 20



 

[020813-00004/1432435/1]  

 8 

Birmingham, Alabama /s/ Daniel D. Sparks 

Dated:  June 17, 2019 Daniel D. Sparks  

Bill D. Bensinger 

CHRISTIAN & SMALL LLP 

505 North 20th Street, Suite 1800 

Birmingham, Alabama 35203 

Telephone: (205) 795-6588 

 Facsimile: (205) 328-7234 

 Email:  ddsparks@csattorneys.com 

   bdbensinger@csattorneys.com 

 - and - 

 James H.M. Sprayregen, P.C. 

 Brad Weiland (admitted pro hac vice) 

 Melissa N. Koss (admitted pro hac vice) 

 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP 

 300 North LaSalle 

 Chicago, Illinois 60654 

 Telephone: (312) 862-2000 

 Facsimile: (312) 862-2200 

 Email:  james.sprayregen@kirkland.com  

   brad.weiland@kirkland.com 

   melissa.koss@kirkland.com  

 - and - 

 Stephen E. Hessler, P.C. (admitted pro hac vice) 

 Ciara Foster (admitted pro hac vice) 

 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP 

 601 Lexington Avenue 

 New York, New York 10022 

 Telephone: (212) 446-4800 

 Facsimile: (212) 446-4900 

 Email:  stephen.hessler@kirkland.com 

  ciara.foster@kirkland.com 

  

 Co-Counsel to the Debtors 
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Execution Version 

  

OVERRIDING ROYALTY PAYMENT AGREEMENT 

THIS OVERRIDING ROYALTY PAYMENT AGREEMENT (the “Royalty 
Agreement” or this “Agreement”) is entered into this 30th day of December, 2016, 

BETWEEN: 

SEMINOLE COAL RESOURCES, LLC (“Seminole”), a Delaware limited liability 
company, SENECA COAL RESOURCES, LLC (“Seneca” and, together with Seminole, 
the “Borrowers”), a Delaware limited liability company, SENECA NORTH AMERICAN 
COAL, LLC (“Seneca North America”), a Delaware limited liability company, BEARD 
PINNACLE, LLC (“Beard Pinnacle”), an Oklahoma limited liability company, 
PINNACLE MINING COMPANY, LLC (“Pinnacle Mining”), a Delaware limited 
liability company, PINNACLE LAND COMPANY, LLC (“Pinnacle Land”), a Delaware 
limited liability company, OAK GROVE RESOURCES, LLC (“Oak Resources”), a 
Delaware limited liability company, OAK GROVE LAND COMPANY, LLC (“Oak 
Land”), a Delaware limited liability company, SEMINOLE WEST VIRGINIA MINING 
COMPLEX, LLC (“Seminole West Virginia”), a Delaware limited liability company, and 
SEMINOLE ALABAMA MINING COMPLEX, LLC (“Seminole Alabama”), a 
Delaware limited liability company, each having an address for notice of 15 Appledore 
Lane, Natural Bridge, Virginia, USA 24578 (individually a “Payor” and collectively the 
“Payors”); 

-and - 

COAL SPECIALTY FUNDING, LLC, a Delaware limited liability company, having an 
address at 11 Lloyd Avenue, Latrobe, PA 15650 (the “Payee”) 

WHEREAS: 

A. The Payors are party to that certain Senior Secured Loan Agreement, dated as of 
December 30, 2016, by and between the Borrowers and the Payee, as lender thereunder 
(as amended, modified, extended, renewed or restated from time to time, the “Loan 
Agreement”), pursuant to which the Payee has agreed to extend a senior secured loan in 
the original principal amount of $16,700,000 to the Borrowers.  Capitalized terms used 
but not otherwise defined herein shall have the meanings ascribed thereto in the Loan 
Agreement.  

B. This Royalty Agreement is entered as consideration for the Payors’ obligations to Payee 
and for Payee to extend certain accommodations to Payors (including the Borrowers) 
under the Loan Agreement.  It shall not be considered, nor constitute, a novation or 
partial novation of the Loan Agreement which shall remain outstanding until all 
obligations thereunder are satisfied in full. 

NOW THEREFORE, for good and valuable consideration (the receipt and sufficiency of 
which is hereby acknowledged) the Parties hereby agree as follows: 
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1. DEFINITIONS AND INTERPRETATION 

Where used in this Royalty Agreement, the following terms have the meanings ascribed 
to them as follows: 

(a) “Affiliate” means, with respect to any Person, any other Person who directly or 
indirectly controls, is controlled by, or is under direct or indirect common control 
with, such Person, and includes any Person in like relation to an Affiliate.  A 
Person shall be deemed to “control” another Person if such Person possesses, 
directly or indirectly, the power to direct or cause the direction of the management 
and policies of such other Person, whether through the ownership of voting 
securities, by contract or otherwise; and the term “controlled” shall have a similar 
meaning. 

(b) “Agreement” means this Overriding Royalty Payment Agreement and all 
amendments, restatements or replacements made hereto by written agreement 
between the Parties. 

(c) “Borrower Parties” means, collectively, the Borrowers and the Payors. 

(d) “Borrowers” means Seminole Coal Resources, LLC and Seneca Coal Resources, 
Inc. 

(e) “Business Day” means a day other than a Saturday, Sunday or statutory holiday 
in the State of New York. 

(f) “Coal” means clean saleable coal derived from the Property. 

(g) “Coal Sales and Agency Agreements” means those certain Coal Sales and 
Agency Agreements, by and between each of Seminole and Seneca, on the one 
hand, and Robindale, on the other hand, concerning sale of Coal from the 
Property, each dated as of the date hereof. 

(h) “Default Royalty Rate” shall have the meaning ascribed thereto in Section 2.  

(i) “Effective Date” means the date of this Agreement. 

(j) “Gross Sales” means the aggregate amount of all Coal sale transactions paid by 
the ultimate Coal purchaser at the applicable Point of Origin. 

(k) “Governmental Body” means any national, provincial, state, regional, municipal 
or local governmental department, commission, board, bureau, agency, authority, 
stock exchange or instrumentality or any political subdivision thereof, and any 
Person exercising or purporting to exercise executive, legislative, judicial, 
regulatory or administrative functions of or pertaining to any of the foregoing 
entities, including all tribunals, commissions, boards, bureaus, arbitrators and 
arbitration panels, and any authority or other Person controlled by any of the 
foregoing. 
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(l) “Overriding Royalty” shall have the meaning ascribed thereto in Section 3(a). 

(m) “Parties” means the parties to this Agreement and “Party” means any one of 
them. 

(n) “Payee” has the meaning ascribed thereto in the recitals to this Agreement. 

(o) “Payor” or “Payors” has the meaning ascribed thereto in the recitals to this 
Agreement. 

(p) “Person” means an individual, a partnership, a limited partnership, a limited 
liability company, a limited liability corporation, a corporation, a Governmental 
Body, a trustee, any unincorporated organization and the heirs, executors, 
administrators or other legal representatives of an individual and words importing 
“Person” have similar meaning. 

(q) “Point of Origin” shall mean FOB mine, FOB terminal, FOB railcar and FOB 
vessel, as applicable and as set forth in Annex B of the Coal Sales Agency 
Agreements.  

(r) “Property” means the Oak Grove mine, located in Hueytown, Alabama, United 
States, the Pinnacle mine, located in Welch, West Virginia, United States, and the 
Maple/Sycamore mines, located in Powellton, West Virginia, United States. 

(s) “Restructuring Event” shall mean any transaction whereby any Payor’s 
beneficial ownership percentage of any of the Payor’s is eliminated or reduced for 
any reason, including, without limitation in any transaction involving any of such 
Payor’s Affiliates.  For purposes of this definition, a sale of Seminole and/or any 
of its assets shall not constitute a covered “Restructuring Event”. 

(t) “Restructuring Payment” has the meaning ascribed thereto in Section 3(c). 

(u) “Robindale” means Robindale Energy Services, Inc.  

(v) “Royalty Amount” has the meaning ascribed thereto in Section 2. 

(w) “Royalty Rate” has the meaning ascribed thereto in Section 2. 

2. GRANT OF ROYALTY 

Subject to the terms and conditions contained herein, the Payors, jointly and severally, 
promise to pay to the Payee a royalty equal to 0.25% (“Royalty Rate”) multiplied by the Gross 
Sales of Coal sold and shipped from the Property in each calendar quarter during the term of this 
Agreement, net any commissions payable to Robindale (the “Royalty Amount”); provided, 
however, that if an Event of Default as described in Section 8.1(a) of the Loan Agreement (a 
“Payment Default”) has occurred, the Royalty Rate shall increase to 1.00% (the “Default Rate”) 
for the remaining term of this Agreement. For the avoidance of doubt, the Overriding Royalty (as 
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defined below) does not apply to the sale of thermal coal produced at the Sycamore mine, 
located in Powellton, West Virginia, United States. 

3. PAYMENT OF OVERRIDING ROYALTY 

(a) Overriding Royalty Payment.  Subject to Section 3(b) below, not later than the 
twentieth (20th) day after the end of each calendar month, Payors shall pay Payee 
an amount (the “Overriding Royalty”) equal to the Royalty Rate (or Default 
Royalty Rate in the event of a Payment Default) times the Gross Sales of Coal 
from the Property, net any commissions payable to Robindale; provided, 
however, that the payment of the Overriding Royalty shall be due and payable on 
the 20th day of the month following the month in which payment for a sale has 
been received by Payor.  It is further understood by Payee that the obligation to 
pay the Overriding Royalty is predicated upon Payor’s receipt of payment for coal 
sales, and expressly not upon the execution of a contract for sale subject hereto.  
Each Payor’s joint and several obligation to pay the Royalty Amount as provided 
in this paragraph (b) of this Section shall be absolute, unconditional and 
irrevocable, and shall be performed strictly in accordance with the terms of this 
Agreement under any and all circumstances whatsoever and irrespective of (i) any 
lack of validity or enforceability of this Agreement, or any term or provision 
therein or (ii) any legal or equitable discharge of, or right of setoff against, the 
Payor’s obligations hereunder. 

(b) Method of Payment.  All payments to be made to the Payee hereunder shall be 
made by wire transfer to a bank account as designated by the Payee in writing 
from time to time; provided, however, that the Payors have authorized Robindale 
(and any of Robindale’s Affiliates) to deduct any Overriding Royalty Payments 
owed from any amounts due to Seminole or Seneca pursuant to the Coal Sales and 
Agency Agreements.  Robindale shall not have the right to setoff amounts due 
under the Coal Sales and Agency Agreement by amounts owed hereunder until 
such time as payments are due and payable hereunder as set forth in paragraph 
3(a). 

(c) Accelerated Partial Pay down upon Restructuring Event.  Payors shall pay to 
Payee by wire transfer of immediately available funds, immediately upon 
completion of a Restructuring Event, a sum equal to (i) one million five hundred 
thousand ($1,500,000) times (ii) the Remaining Term (the “Restructuring 
Payment”). For purposes of this Section 3, the term “Remaining Term” shall 
equal (x) the amount of days remaining from the date of calculation until 
December 31, 2019 divided by (y) 365. 

4. SECURITY 

(a) Covenant.  The Payors shall not, directly or indirectly, cause any challenge to the 
validity, scope or enforceability of all or any portion of this Agreement or to the 
Overriding Royalty created by this Agreement.  If the validity, scope or 
enforceability of all or any portion of this Agreement or the Overriding Royalty 
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created by this Agreement is rendered void, invalid or unenforceable as a result of 
a challenge by any Person for any reason, based on any legal or equitable theory, 
it is the intent of Payors and Payee that only the offending provisions of this 
Agreement shall be adjusted, to make them valid and enforceable, rather than 
voided, if possible, in order to achieve the intent of Payors and Payee.  In any 
such event, all other provisions of this Agreement shall be deemed valid and 
enforceable to the fullest extent possible.  During the pendency of any dispute 
brought by any person regarding the validity, scope or enforceability of all or any 
portion of this Agreement, the Overriding Royalty created by this Agreement, or 
the other rights and benefits of Payee created herein, Payors shall continue to pay 
the Overriding Royalty to Payee as provided in this Agreement, unless directed 
otherwise by order of a court of competent jurisdiction. 

(b) Perfection of Lien and Security Interest.  Payors irrevocably authorize Payee to 
file any and all documents in all jurisdictions and offices Payee deems advisable a 
memorandum of this Royalty Agreement, and any and all financing statements 
perfecting and maintaining its lien and security interest and other collateral 
interests as described herein, if any, and in all documents executed in connection 
with this Royalty Agreement.  Payors will execute any and all documents 
reasonably required to perfect Payee’s interest in the collateral securing this 
Royalty Agreement and all other documents and agreements between the Parties. 

(c) Additional Security.  This Agreement and any amendments hereto, and any other 
document, instrument and/or financing statement(s) executed or filed in 
connection herewith shall constitute Loan Documents. 

5. ACCOUNTING MATTERS; AUDIT 

(a) Books and Records.  The Payors shall keep and retain or cause to be kept and 
retained accurate, current and complete records of its sales or transfers of Coal 
with respect to the Property and the computation of the Overriding Royalty 
hereunder. 

(b) Audit.  The Payee, upon written notice to the Payors, shall have the right to 
inspect and audit or have an independent film of certified public accountants 
inspect and audit the books and records of each Payor and its Affiliates that relate 
to the calculation of the Overriding Royalty any time within twenty-four (24) 
months after the end of each calendar quarter with respect to which any such 
calculation was made, subject to a maximum of two (2) such audits in any twelve 
month period. 

(c) Deficiency.  If such audit determines that there has been a deficiency or an excess 
in the payment made to the Payee, settlement of such deficiency or excess will be 
made between the Parties by cash payment within thirty (30) days of such 
determination. 
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(d) Cost of Audit.  The Payee will pay all reasonable costs of such audit unless a 
deficiency of ten percent (10%) or more of the amount due (during the period of 
time since the last audit) to the Payee is determined to exist.  The Payors will pay 
the costs of such audit if a deficiency of ten percent (10%) or more of such 
amount due is determined to exist. 

6. REPRESENTATIONS AND WARRANTIES OF THE PAYORS 

Each Payor, jointly and severally, represents and warrants to the Payee as of the Effective 
Date as follows: 

(a) Due Formation - each Payor is duly formed and organized and is validly existing 
in good standing under the laws of its jurisdiction of formation and has the 
capacity and is duly authorized and licensed to own its assets and to carry on its 
business as presently owned and carried on by it. 

(b) Due Authorization - each Payor has the necessary power and authority, and has 
taken all necessary action, to duly authorize, execute and deliver this Agreement 
and to perform its obligations hereunder. 

(c) Enforceability - This Agreement has been duly executed and delivered by each 
Payor and constitutes a valid and binding obligation enforceable against each 
Payor in accordance with its terms, except as enforceability may be limited by 
bankruptcy, insolvency, reorganization or other similar law affecting the rights of 
creditors generally. 

(d) No Violation -The execution and delivery by the Payors of this Agreement and the 
consummation of the transactions contemplated hereby do not conflict with, 
violate, result in a breach of, or constitute a default under (including with the 
giving or notice of passage of time) or, require the consent of, notice to or 
authorization or approval of any Person under (i) any provision of its certificate of 
incorporation, articles, by-laws or other of its organizational documents, (ii) any 
contract, agreement, permit, license, lease or indenture, written or oral, to which it 
is a party or by which it or any of its assets is bound, and (iii) any governmental 
approval order, decree, judgment or applicable law. 

(e) No Bankruptcy or Dissolution - There has not been any petition or application 
filed, or any judicial or administrative proceeding commenced which has not been 
discharged, by or against either Payor or with respect to either Payor’s assets 
under any applicable law relating to bankruptcy, insolvency, reorganization, 
fraudulent transfer, compromise, arrangement of debt, creditors’ rights and no 
assignment has been made by it for the benefit of creditors.  No meeting has been 
convened or resolution or petition proposed or order made for either Payor to be 
wound up or dissolved. 
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7. TERM 

(a) Termination.  This Agreement shall commence on the Effective Date and 
automatically terminate on December 31, 2019. 

(b) Survival.  The provisions of this section and applicable sections of Section 8 shall 
survive and remain in full force and effect following expiration or termination of 
this Agreement. 

(c) In the event of any failure by either Payor to pay the Overriding Royalty as and 
when due, or to perform any other covenant or obligation of either Payor 
hereunder, such failure constitutes an Event of Default under the Loan 
Agreement, and Payee shall be entitled to all the rights and remedies available to 
it at law, in equity, by contract, or otherwise, and may bring proceedings in equity 
or at law or take such steps as it may deem advisable to protect and enforce its 
rights hereunder. 

8. GENERAL 

(a) Currency.  Unless otherwise indicated, all references to currency herein are to 
lawful money of the United States. 

(b) Further Assurances.  Each of the Parties shall from time to time execute and 
deliver all such further documents and instruments and do all acts and things as 
any other Party may reasonably request in writing, at such other Party’s expense, 
to effectively carry out or better evidence or perfect the full intent and meaning of 
this Agreement. 

(c) Entire Agreement.  This Agreement, including the recitals set forth above which 
are incorporated herein by reference, constitutes the entire agreement between the 
Parties and sets out all the covenants, promises, warranties, representations, 
conditions and agreements between the Parties in connection with the subject 
matter of this Agreement and supersedes all prior agreements, understandings, 
negotiations and discussions, whether oral or written, pre-contractual or 
otherwise.  There are no covenants, promises, warranties, representations, 
conditions, understandings or other agreements, whether oral or written, pre-
contractual or otherwise, express, implied or collateral, whether statutory or 
otherwise, between the Parties in connection with the subject matter of this 
Agreement except as specifically set forth in this Agreement.  This Agreement 
constitutes the complete and exclusive statement of its terms and no extrinsic 
evidence whatsoever may be introduced in any proceedings involving this 
Agreement. 

(d) No Implied Covenants.  The Parties agree that there are no implied covenants or 
duties relating to or affecting any of their respective rights or obligations under 
this Agreement and that the only covenants or duties which affect such rights and 
obligations are those expressly set forth and provided for in this Agreement. 
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(e) Amendments and Waiver.  No modification of or amendment to this Agreement 
shall be valid or binding unless set forth in writing and duly executed by the 
Parties and no waiver of any breach of any term or provision of this Agreement 
shall be effective or binding unless made in writing and signed by the Party 
purporting to give the same and, unless otherwise provided, shall be limited to the 
specific breach waived. 

(f) Binding Effect.  This Agreement shall be binding upon and inure to the benefit of 
the Parties and their respective successors and permitted assigns. 

(g) Counterparts and Faxed Signatures.  This Agreement may be executed in as 
many counterparts as may be deemed necessary, all of which, taken together, 
shall be regarded as one and the same Agreement.  Counterparts may be executed 
in faxed form, or document scanned and sent by electronic mail, and the Parties 
adopt any signatures received by a receiving fax machine or received electronic 
mail as original signatures of the Parties. 

(h) Interpretation.  Whenever the context may require, any pronoun used in this 
Agreement shall include the corresponding masculine, feminine and neuter forms, 
and the singular form of nouns, pronouns and verbs shall include the plural and 
vice versa. 

(i) Severability.  If any provision of this Agreement is held by a court of competent 
jurisdiction to be invalid, void or unenforceable, the remainder of this Agreement 
shall remain in full force and effect and shall in no way be affected, impaired or 
invalidated.  The invalidity or unenforceability of any provision of this Agreement 
in any jurisdiction shall not affect the validity or enforceability thereof in any 
other jurisdiction. 

[Signature and Acknowledgement Pages Follow]
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