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James S. Brouner 
Texas Bar No. 03087285 
12770 Coit Rd., Suite 541 
Dallas, Texas 75251 
Phone: (972) 628-4902 
jbrouner@weisbartlaw.net  
 
COUNSEL FOR ATLAS DENTAL MANAGEMENT 
d/b/a ATLAS DENTAL GROUP 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re: 
 
Senior Care Centers, LLC et al.1 
 
    DEBTORS 

 
Chapter 11 
 
Case No.   18-33967 (BJH) 
(Jointly Administered) 

 
LIMITED OBJECTION OF ATLAS DENTAL MANAGEMENT, LLC TO MOTION OF 
DEBTORS FOR ENTRY OF AN ORDER (I) APPROVING FORM OF OPERATIONS 

TRANSFER AGREEMENT, (II) AUTHORIZING TRANSFER OF THE OPERATIONS 
AND RELATED ASSETS OF THE TRANSFER PORTFOLIO FREE AND CLEAR OF 

ALL LIENS, CLAIMS, ENCUMBRANCES, AND INTERESTS, AND  
(III) GRANTING RELATED RELIEF [DOC. 583] 

 
Atlas Dental Management, LLC d/b/a Atlas Dental Group (“Atlas”), a creditor and party 

in interest, by and through counsel, files this Limited Objection to Motion of Debtors for Entry of 

an Order (i) Approving Form of Operations Transfer Agreement, (ii) Authorizing Transfer of the 

Operations and Related Assets Of The Transfer Portfolio Free and Clear of all Liens, Claims, 

Encumbrances, and Interests, and (iii) Granting Related Relief [Doc. 583] (the “Sale Motion”).  

In support of this objection, Atlas would respectfully state as follows: 

I. SUMMARY OF OBJECTION 

1. Atlas objects to the Sale Motion on two bases. First, the proposed transfer of the 

Facility and “sale” of its assets fails to preserve Atlas’ rights, as a provider of dental services to 

                                                 
1 A list of the Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s 

federal tax identification number, is attached hereto as Exhibit “A.” The Debtors’ mailing address is 600 
North Pearl Street, Suite 1100, Dallas, Texas 75201. 
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residents in four of the Facility, in and to certain funds received by the Debtor operating this 

Facility for Atlas’ benefit under applicable federal and Texas law and held in a fiduciary and 

custodial capacity. These funds are earmarked for payment of Atlas’ dental services to the residents 

of that Facility. The Debtor operating this Facility acts merely as a conduit, custodian and/or 

intermediary for these funds and such funds do not constitute property of the estate.  Second, Atlas 

objects to the transfer and/or assignment of the “resident trust accounts” free and clear of Atlas’ 

claims and interests since the Debtor holds these funds solely in a fiduciary capacity and these 

funds do not constitute estate property for the purposes of or subject to 11 U.S.C. § 363.   

II. FACTUAL BACKGROUND 

2. Atlas has, and continues to, provide appropriate and necessary dental services to 

residents residing at Cottonwood Creek Nursing and Rehabilitation Center (the “Facility”) under 

a federal reimbursement regulation known as PETI (post-eligibility treatment of income), 42 CFR 

435.725.2 The Facility is required to make dental care available to their residents under Texas law.3 

3. These services are provided pursuant to a separate “Dental Services Agreement” 

entered by and between Atlas and PM Management – Cedar Park NC, LLC, operator of the Facility 

(the “Dental Services Agreement”).  Under the Dental Services Agreement the Facility makes 

dental services (the “Services”) available to its residents (collectively, the “Residents,” and each a 

“Resident”) in fulfillment of 42 CFR 483.75. Atlas provides services to the Residents, to the extent 

                                                 
2  42 CFR 435.725 Section (4) (ii) states:  

 
“Expenses not subject to third party payment, amounts for incurred 
expenses for medical or remedial care that are not subject to payment of 
a third party, including necessary medical or remedial care recognized 
under State law but not covered under the State’s Medicaid plan, subject 
to reasonable limits the agency may establish on amounts of these 
expenses.” 

 
3  See 40 Texas Administrative Code, §§19.1401 and 19.1402. 
 

Case 18-33967-bjh11 Doc 690 Filed 03/15/19    Entered 03/15/19 16:32:45    Page 2 of 7



 
LIMITED OBJECTION OF ATLAS DENTAL MANAGEMENT, LLC TO CASH COLLATERAL MOTION - Page 3 

possible, in the Resident’s room, a separate room made available by the Facility or in an office or 

another facility off-site.  

4. Unless the Facility agrees in writing, it is not obligated to cover the cost of the 

Dental Care. Otherwise, Atlas bills the Resident to whom the services are provided.4 For some, 

the expense is covered by private insurance, but for many the sole source of funds is social security 

income (“SSI”). For this latter group, under PETI a portion of the Resident’s monthly SSI (their 

personal funds) (the “Allocated Funds”) are paid through Medicaid and credited to the Resident’s 

account at the Facility and, in turn, is required to be paid by the Facility to Atlas for the Services 

rendered.5 This is accomplished through the processing of Medicaid forms 1259, 1263 and 4808 

in accordance with applicable federal and Texas regulations. 

5. Under Texas law, the Facility is required to “hold, safeguard, manage and account” 

for their Residents’ personal funds separate from the Facility’s funds, and place these funds into a 

Resident’s “trust fund account” or by similar title that shows a fiduciary relationship between a 

Resident and the Facility.6  The Facility is further required to maintain an accounting and records 

of Residents’ funds in accordance with “the requirements of law for a fiduciary relationship.”7  

6. Atlas is the intended beneficiary of the Allocated Funds facilitated by the PETI 

process in payment of the Services Atlas renders, the Allocated Funds derived are held in trust for 

                                                 
4  See, 40 Texas Administrative Code, §19.1401(a)(1). 
 
5  For example, if a Resident regularly receives monthly SSI of $1,000 and Medicaid reimburses 

the Facility $2,000 monthly for the Resident’s care, and dental services to the Resident totals $500.00, the 
PETI payment process would reduce future monthly SSI to $500.00 and fund the $500.00 dental cost 
through an increased Medicaid reimbursement which is credited to and for the Resident’s account and paid 
by the Facility to Atlas. See, Md. Dep’t of Health & Mental Hygiene v. Ctrs for Medicare & Medicaid 
Services, 542 F.3d 424, 430 (4th Cir. 2008); Miller v. Olszewski, 2009 U.S. Dist. LEXIS 118984 (E.D. 
Mich., Dec. 21, 2009). 

 
6  See, 40 Texas Administrative Code, §§ 19.404(b) and 19.405(a). 
 
7  See, 40 Texas Administrative Code, § 19.405(d)(1) 
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the benefit of the Residents and Atlas.  As trust funds, these funds do not constitute property of the 

Debtor’s bankruptcy estate.  

7. To preserve Atlas’ interest in the Allocated Funds, each interim cash collateral 

order has required the Debtors to segregate all funds received postpetition attributable to the 

Services rendered by Atlas to the Residents.  

8. Atlas has continued to provide Services to the Facility’s Residents since the 

commencement of these cases in the same manner as before their filing.  The time between Atlas’ 

rendering of Services to Residents – the Debtor’s receipt of the funding for payment of the Services 

through Medicaid – and remittance to Atlas in payment of the Services is often a lengthy process, 

and one that ordinarily on average takes three (3) to six (6) months. Given this lag time between 

Services and final payment, two aspects of the proposes sale are problematic. 

9. First, the Sale Motion requests, and the Operating Transfer Agreement (“OTA”) 

contemplate, sale of the Facility’s “Assets” free and clear of all liens, claims, encumbrances and 

interests pursuant to Section 363(f).  The term “Assets” in both the Sale Motion and OTA include 

the Residents’ trust accounts.  

10. Second, the Sale Motion and the OTAs provide that the “Transferee” will not 

assume or otherwise be responsible for any of the liabilities and obligations under the Assets 

accruing or arising solely after the Closing.  

III. OBJECTION 

11. Atlas objects to the Sale Motion on two bases.  First, that the Sale Motion and OTA 

fail to adequately preserve Atlas’ rights in Allocated Funds that Transferee may receive after 

Closing through Medicaid that are attributable to the Services rendered by Atlas to the Residents 

prior to Closing. As structured, the sale/transfer does not sufficiently protect Atlas’ interests in 

these Allocated Funds. 
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12. Second, the Sale Motion and OTA include the Residents’ trust accounts as “Assets” 

to be sold free and clear of all liens, claims, encumbrances and interests. Atlas has an interest in 

these accounts to the extent of the deposit of any Allocated Funds. Moreover, as trust funds, the 

Debtor only holds legal title to the funds, not equitable title.8 Accordingly, the trust accounts are 

not estate property subject to use or sale under the provisions of Section 363, and in particular 

Section 363(f).  The Allocated Funds are personal funds of the Residents and do not constitute 

payment to the Facilities for any goods or services. Rather, the Facility acts merely as a conduit, 

custodian and/or intermediary of the funds for purposes of facilitating the payment to Atlas for the 

Services it directly provides to the Residents under and in accordance with the payment process 

implemented through Medicaid, a federal program, and applicable Texas regulations.9  While the 

                                                 
8   See, 11 U.S.C. § 541(d), which provides: 

Property in which the debtor holds, as of the commencement of the case, only legal 
title and not an equitable interest . . . becomes property of the estate under subsection 
(a) of this section only to the extent of the debtor's legal title to such property, but not 
to the extent of any equitable interest in such property that the debtor does not hold. 
 

Under this provision property which a debtor holds in trust for another is not property of the 
bankruptcy estate because the debtor does not have an equitable interest in it. Begier v. IRS, 496 U.S. 53 
(1990); see also, United States v. Whiting Pools, Inc., 462 U.S. 198, 205 n.10, (1983) (“Congress plainly 
excluded [from the bankruptcy estate] property of xcluded [from the bankruptcy estate] property of others 
held by the debtor in trust at the time of the filing of the petition.”); Vineyard v. McKenzie (In re Quality 
Holstein Leasing), 752 F.2d 1009, 1013 (5th Cir. 1985) (“Congress did not mean to authorize a bankruptcy 
estate to benefit from property that the debtor did not own.”); Blackhawk Network, Inc. v. Alco Stores, Inc. 
(In re Alco Stores, Inc.), 536 B.R. 383 (Bankr. N.D. Tex. 2015) (as section 541(d) reflects, “Congress does 
not authorize a bankruptcy estate to benefit from property that the bankruptcy debtor did not own or in 
which it did not have equitable rights”); United States v. McConnell (In re Flying Boat, Inc.), 258 B.R. 869 
(N.D. Tex. 2001). 

 
9  In like instances, courts have recognized the limits of the bankruptcy estate. See, In re Joliet-Will 

County Community Action Agency, 847 F.2d 430 (7th Cir. 1988) (where debtor was merely a trustee, 
custodian, or other intermediary, lacking a beneficial title and is merely an agent for the disbursal of funds 
belonging to another funds are not assets of the bankrupt estate); In re Jazzland, Inc.,322 B.R. 610, 616-17 
(E.D. La. 2005), aff'd, 161 F. App'x 436 (5th Cir. 2006) (assets held in escrow were not property of the estate 
where conditions of escrow satisfied prior to bankruptcy filing.); see, e.g, In re Searex Energy Serv., Inc., 
131 Fed.Appx. 449 (5th Cir. 2005) (affirming the bankruptcy court's finding that marine building project 
funds passage through debtor's account did not make them property of the estate).  And where, as here, the 
funds have their origins in a federal program, courts have regularly found the funds not to constitute estate 
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Debtor may assign the Residents’ trust accounts in conjunction with the Facility’s transfer such 

assignment may not be clear of the claims and interests in and to such funds pursuant to Section 

363(f).    

IV. PRAYER 

WHEREFORE, Atlas Dental Management, LLC d/b/a Atlas Dental Group requests that 

the Court, as conditions of the transfer of the Facility and sale of the Debtor’s “Assets,” (i) require 

the “Transferee” to segregate and pay to Atlas any and all funds received after Closing attributable 

to Services rendered by Atlas to Residents prior to Closing, and (ii) that the transfer and/or 

assignment of custody of the Resident trust accounts be made subject to any and all claims, 

interests and rights of Atlas in and to the funds in such accounts.  Atlas further requests that the 

Court grant it such other and further relief to which it is justly entitled.  

DATED this 15th day of March 2019. 
 
 
 
 
 
 
 
 

                                                 
property and have applied federal common law in imposing constructive trusts over debtor held funds for 
a beneficiary’s behalf. See, United States v. McConnell (In re Flying Boat, Inc.), 258 B.R. 869 (N.D. Tex. 
2001) (imposing constructive trust under federal common law on U.S.D.A. user fees and INS inspection 
fees collected by debtor with airline ticket sales in trust for the United States); In re Suniva, Inc., 2018 
Bankr. LEXIS 761 (Bankr. D. Del., March 18, 2018 (recognizing contractor’s claim of constructive trust 
under federal common law on funds earmarked under federal Department of Energy research project); 
Official Committee of Unsecured Creditors v. Columbia Gas Systems, Inc. (In re Columbia Gas Sys., Inc.), 
997 F.2d 1039, 1059-61 (3rd Cir. 1993), cert denied, 510 U.S. 1110 (1994) (concluding that FERC statutory 
reimbursement mechanism of “paying one entity which then forwards the money to the ultimate intended 
beneficiary” rendered the debtor ‘‘receiving and transmitting agent,’ or a conduit, for money upstream 
suppliers owe to overcharged consumers.”); see also, Redrock Admin. Servs. LLC v. Magna Entm't Corp. 
(In re Magna Entm't Corp.), 438 B.R. 380 (Bankr. D. Del. 2010) (“a constructive trust is imposed under 
federal common law when an entity acts as a conduit, collecting money from one source and forwarding it 
to its intended recipient.”). 

 
. 
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      Respectfully Submitted, 
 
      /s/ James S. Brouner      
      James S. Brouner 
      Texas Bar No. 03087285 
      12770 Coit Road, Suite 541 
      Dallas, Texas 75251  
      Email: jbrouner@weisbartlaw.net 
      
      COUNSEL FOR ATLAS DENTAL MANAGEMENT 

d/b/a ATLAS DENTAL GROUP 
  
     CERTIFICATE OF SERVICE 

 
 The undersigned hereby certifies that on March 15, 2019, a true and correct copy of the 
foregoing pleading was served by electronic mail via the Court’s ECF system to all parties 
authorized to receive electronic notice in this case. 
 
 
 
      /s/ James S. Brouner      
      James S. Brouner 
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