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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

 
In re: 
 
Senior Care Centers, LLC. et al.,1 
 

Debtors. 

Chapter 11 
 
Case No. 18-33967 (BJH) 
 
(Jointly Administered) 
 

OBJECTION OF CIBC BANK USA TO THE MOTION OF THE DEBTORS FOR ENTRY 
OF AN ORDER (I) APPROVING SETTLEMENT AGREEMENT, AND (II) GRANTING 

RELATED RELIEF WITH SABRA HEALTH CARE REIT, INC. (DKT. 574) AND 
MOTION OF THE DEBTORS FOR ENTRY OF AN ORDER (I) APPROVING FORM OF 

OPERATIONS TRANSFER AGREEMENT, (II) AUTHORIZING TRANSFER OF 
OPERATIONS AND RELATED ASSETS OF THE TRANSFER PORTFOLIO FREE AND 

CLEAR OF ALL LIENS, CLAIMS, ENCUMBRANCES, AND INTERESTS AND (III) 
GRANTING RELATED RELIEF FOR THE SABRA PORTFOLIO (DKT. 580) 

CIBC Bank USA, as Administrative Agent for itself and for CIT Finance LLC, MB Financial 

Bank, N.A., Bankers Trust Company, Wells Fargo Bank, N.A. and Compass Bank, (“CIBC”, and 

collectively with the other lenders, the “Lenders”) objects to the Motion of the Debtors For Entry of 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, are set forth in the Order (I) Directing Joint Administration of Chapter 11 Cases, and 
(II) Granting Related Relief [Docket No. 569] and may also be found on the Debtors’ claims agent’s website 
at https://omnimgt.com/SeniorCareCenters. The location of the Debtors’ service address is 600 North Pearl 
Street, Suite 1100, Dallas, Texas 75201. 
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an Order (I) Approving Settlement Agreement, and (II) Granting Related Relief with Sabra Health 

Care REIT, Inc.2 (Dkt. 574) (the “Sabra Settlement Motion”) and Motion of the Debtors for Entry of 

an Order (I) Approving Form of Operations Transfer Agreement, (II) Authorizing Transfer of 

Operations and Related Assets of the Transfer Portfoloio Free and Clear of all Liens, Claims, 

Encumbrances, and Interests and (III) Granting Related Relief for the Sabra Portfolio (Dkt. 580) (the 

“Sabra OTA Motion”).  In support of its Objection, CIBC states as follows. 

I. BACKGROUND FACTS 

CIBC is the Administrative Agent for the Lenders, which are the senior secured lenders to 

those Debtors identified in the Third Interim Cash Collateral Order (Dkt. 673), pursuant to the Credit 

Facility Documents as set forth in the Debtors’ Motion for the Entry of Interim and Final Orders (I) 

Authorizing the Use of Cash Collateral, (II) Granting Adequate Protection, (III) Modifying the 

Automatic Stay, (IV) Setting Final Hearing, and (V) Granting Related Relief (Dkt. 24, Ex. 1.).  

Certain of these Debtors are also parties to the leases and subleases identified in the Sabra Settlement 

Motion and the Sabra OTA Motion.  While not discussed fully in either the Sabra Settlement Motion 

or the Sabra OTA Motion, Sabra has acted in a dual capacity with certain of the Debtors:  first as a 

landlord to the Debtors, leasing 38 facilities to it, and second as a lender to certain of the Debtors, 

providing them with two loans, one in the amount of approximately $7.4 million and a second loan 

made in connection with the Debtors’ purchase of certain facilities in Louisiana.  As will become 

important for purposes of this Objection, Harden Pharmacy, LLC (“Harden”) was not one of Sabra’s 

borrowers, and Sabra held no security interest in or against any of Harden’s assets.   

The Lenders have valid, enforceable and perfected security interests in substantially all of the 

                                                 
2 The term “Sabra” is used herein to refer to Sabra Health Care REIT, Inc., and its affiliates which are 

identified in Schedule 2 to the Settlement Agreement attached as Exhibit B to the Settlement Motion, including, 
without limitation, CCP Finance I LLC.   
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Debtors’3 assets, including accounts, proceeds and cash, as is more fully set forth in the Cash 

Collateral Findings of Fact and the Third Interim Cash Collateral Order.  (Cash Collateral Findings 

¶ C, Dkt. 572; First, Second and Third Interim Cash Collateral Orders ¶ 12, Dkt. 75, 431, 673.)  

Harden was one of the Lenders’ borrowers and the Lenders held a lien in all of Harden’s assets at the 

time of its sale.  A copy of Harden’s UCC-1 Financing Statement in favor of CIBC is attached hereto 

as Exhibit A.  CTLTC Real Estate, LLC (“CTLTC”) owned Harden and is one of the Lenders’ 

borrowers.  The Lenders have a lien on all of CTLTC’s assets, and had a lien in its equity interests in 

Harden at the time of the sale.  A copy of CTLTC’s UCC-1 Financing Statement in favor of CIBC is 

attached hereto as Exhibit B. Moreover, CTLTC is owned by SCC, and the Lenders have a lien on 

all of SCC’s assets.  A copy of SCC’s UCC-1 Financing Statement in favor of CIBC is attached 

hereto as Exhibit C.  

There is an Intercreditor Agreement in place among CIBC and Sabra that governs the priority 

of the liens that CIBC and Sabra hold against the relevant Debtors’ assets.  A copy of the Second 

Amended and Restated Intercreditor Agreement dated April 28, 2017 is attached hereto as Exhibit D 

(the “Intercreditor Agreement”).  In sum, CIBC has a first lien on all accounts receivable, cash and 

related collateral and a second lien on all other assets (such as equipment, fixtures and the like), while 

Sabra has a second lien on all accounts receivable, cash and related assets and a first lien on all other 

assets.  Harden was sold in February 2018, and as part of that sale, Sabra received $12 million from 

the sale and was included as a party to an escrow agreement (the “Harden Sale Escrow” or “Escrow”), 

that was funded from the proceeds of the sale, which allowed it to receive additional money should 

                                                 
3 The Debtors’ that are the Lenders’ borrowers are set forth on Exhibit 1 to the Second and Third 

Interim Cash Collateral Orders.  While a small number of Debtors are not borrowers subject to CIBC’s Cash 
Collateral Orders, the $6 million proposed to be paid to Sabra as set forth in the Settlement Motion comes 
entirely from the cash collateral of the Lenders.   
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any be available when the escrow was terminated.  Sabra received these payments and concessions 

on account of its loans to certain of the Debtors (not Harden) despite the fact that (i) it did not have a 

security interest in Harden’s assets, and (ii) CIBC and the Lenders were not made aware of them.   

II. SUMMARY OF OBJECTION 

In the Sabra Settlement Motion, the Debtors seek authority to enter into a settlement 

agreement with Sabra pursuant to Rule 9019 of the Federal Rules of Bankruptcy Procedure.  In the 

Sabra OTA Motion, the Debtors seek authority to approve the transfer of 38 of their facilities to new 

operators pursuant to sections 105, 363, and 365 of the United States Bankruptcy Code, 11 U.S.C. 

§  101 et seq.  (the “Bankruptcy Code”).  CIBC objects to both the Sabra Settlement Motion and the 

Sabra OTA Motion, each of which is contingent on the other being approved by the Court.  (OTA 

Motion ¶ 13.)  With respect to the Sabra Settlement Motion, CIBC objects because Sabra’s claims 

are being raised above the first and prior secured claims of CIBC, and above all other creditors in the 

case, and the settlement further proposes to release fraudulent conveyance claims against Sabra, 

without a full consideration of those claims.  In total, the proposed settlement is not fair and equitable.  

With respect to the Sabra OTA Motion, CIBC objects because the Debtors propose to sell assets that 

are subject to CIBC’s lien free and clear of that lien in violation of section 363(f) of the Bankruptcy 

Code.   

III. OBJECTION 

A. Approval of the OTA Motion Should Not be Contingent on Approval of the 
Settlement Motion  

There is no reason for approval of the Sabra OTA Motion to be contingent upon the approval 

of the Sabra Settlement Motion.  The Settlement Motion resolves Sabra’s pre-and post-petition 

claims, but there is no rush to do so—it is not an emergency.  The OTA Motion can and should be 

considered independent of Sabra’s claims against the bankruptcy estates.  The OTA Motion ensures 
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that a new operator will be in place as soon as possible and that the patients in these facilities will be 

cared-for into the future.  To condition the Debtors’ ability to transfer these homes on Sabra being 

paid puts Sabra’s interests ahead of the well-being of the residents of the facilities.   

B. The Court Should Deny the Sabra Settlement Motion 

Under Bankruptcy Rule 9019, settlements must be fair and equitable and in the best interest 

of the estate.  In re Cajun Elec. Power Coop., Inc., 119 F.3d 349, 355 (5th Cir. 1997).  As the Fifth 

Circuit held in Cajun Electric, “the words fair and equitable are terms of art – they mean that senior 

interests are entitled to full priority over junior ones.”   119 F.3d at 356.  On that basis alone, the 

Sabra settlement should not be approved because the Debtors propose to pay Sabra $10 million from 

CIBC’s cash collateral, on which it has a first and prior lien.  In addition, Sabra will be released from 

all claims, including a fraudulent conveyance cause of action that arose when it received $12 million 

from the Harden sale to which it was not entitled.  Moreover, of the cash Sabra is to receive, $4 

million of that cash comes from the Harden Sale Escrow, to which it is not entitled and the creation 

of which was a fraudulent conveyance.  (Settlement Motion ¶ 15.)  All in all, the Debtors have not 

carried their burden to establish that the approval of the settlement contemplated in the Sabra 

Settlement Motion is appropriate under Rule 9019 and offer little more than the conclusory statements 

that the settlement will provide certainty by avoiding litigation and benefit the estate and its creditors 

by releasing certain disputed claims. (Settlement Motion ¶¶ 20-22.) 

1. The Claims of Sabra Cannot Be Elevated Above the Claims of the 
Lenders 

First, Sabra is receiving $6 million from the cash collateral of the Lenders to which the 

Lenders do not consent.  As set forth above, the Lenders have a first and prior lien in all cash and 

accounts of the Debtors.  Sabra is receiving another $4 million from the Harden Sale Escrow that also 

is subject to the Lenders’ lien.  The monies in the Escrow will revert to Harden if not paid to Sabra.  
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It is CIBC’s understanding that Harden has few or no creditors.  As such, the funds in the escrow will 

go to its parent, CTLTC, and as set forth above, the Lenders have a lien on all of CTLTC’s assets.  

Thus, Sabra’s receipt of the $10 million is in violation of section 363(e) of the Bankruptcy Code and 

it raises Sabra’s junior interest over those of the Lenders.  11 U.S.C. §  363(e) (“on request of an 

entity that has an interest in property used, sold, or leased, or proposed to be used, sold, or leased, by 

the trustee, the court, with or without a hearing, shall prohibit or condition such use, sale, or lease as 

is necessary to provide adequate protection of such interest”); see also Bank of N.Y. Tr. Co. NA v. 

Pac. Lumber Co. (In re Scopac), 624 F.3d 274, 278 n.1 (5th Cir. 2010) (recognizing that “[a]dequate 

protection is a term of art in bankruptcy practice . . . it is a payment, replacement lien, or other relief 

sufficient to protect the creditor against diminution in the value of his collateral during the 

bankruptcy.”).   

In the Sabra Intercreditor Agreement, Sabra agreed that until the Lenders’ loans are paid in 

full, the Lenders “shall have a first priority security interest in and to the Lender Account Collateral.4”  

(Intercreditor Agreement ¶ 3(a).)  Also as part of the Intercreditor Agreement, Sabra agreed that:  

Lessor Parties5 will not be permitted to take (and Lessor Parties agree not to take any 
action in respect of the Lender Account Collateral or retain or apply any proceeds 
thereof, or exercise any remedies or right under the Lease Documents with regard to 
the Lender Account Collateral unless and until the Lender Debt is paid and satisfied 
in full and in cash and Lenders are no longer obligated to make advances under the 
Credit Agreement and the Credit Agreement has been terminated (or, if sooner, the 
date the Lessor Parties shall have paid the Specified Tenants’ Loan Obligations in 
accordance with Section 3(g)).   

(Intercreditor Agreement ¶ 3(d).)  There is no question that the Lenders’ liens in the Debtors’ 

                                                 
4 The Intercreditor Agreement defines Lender Account Collateral to include all accounts and cash, and 

proceeds thereof.  (Intercreditor Agreement, p. 3, 5.) 

5 The Lessor Parties include Sabra in its roles both as lender and landlord.  (Intercreditor Agreement 
p. 1.) 
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accounts, proceeds of accounts, and cash are prior to those of Sabra (and all other creditors).6  The 

Debtors have not even attempted to provide CIBC with adequate protection for the $10 million that 

it intends to pay to Sabra on account of its claims.  In doing so, the claims of Sabra are being raised 

above the first and prior secured claims of CIBC (and above all other creditors in the case).  There is 

no indication in the Sabra Settlement Motion of the reasons for such elevation and the motion should 

be denied.  It is not fair and equitable.  As set forth in Cajun Electric, “the words fair and equitable 

are terms of art – they mean that senior interests are entitled to full priority over junior ones.”   119 

F.3d at 356. 

2. The Proposed Release of Sabra Cleanses it of Fraudulent Conveyance 
Causes of Action 

The Settlement Motion requests that the Court approve the issuance of “joint written 

instructions [from Harden and Sabra] to the Escrow Agent to release and wire funds….in the amount 

of $4 million to CCP Finance I, LLC [a Sabra party] in full satisfaction of the CCP Loan.”  (Settlement 

Motion ¶ 15(e).)  The Court should deny that request.  As discussed below, the $4 million was placed 

in the Escrow as a result of SCC and Harden’s fraudulent transfer of proceeds from the Harden sale 

on February 1, 2018.  In addition to the $4 million fraudulent transfer to the Escrow, SCC and Harden 

also fraudulently transferred $12.2 million of sale proceeds to Sabra (the $12.2 million transfer 

                                                 
6 On February 17, 2019, certain dental providers filed adversary complaints against certain Debtors 

and CIBC. (See Dkts. 514 and 515 (initiating Adv. Pro. No. 19-03016 and Adv. Pro. No. 19-03017, 
respectively). By their complaints, the dental providers seek declaratory relief, imposition of a constructive 
trust and turnover of monies paid to the Debtors (and currently held by CIBC) on account of dental services 
provided to facility residents during the pre-petition period. These complaints do not challenge CIBC’s lien. 
Rather, the dental providers request, inter alia, (i) declaratory judgment that the Debtors have no equitable 
interest in the Allocated Funds and therefore those funds are excepted from the Debtors’ bankruptcy estate, 
and (ii) imposition of a constructive or resulting trust over the funds the dental providers contend should have 
been applied by the Debtors to pay for dental services.  In addition, the Unsecured Creditors’ Committee filed 
a motion for standing to commence an adversary proceeding against the Lenders challenging their liens, which 
attaches a Complaint for Declaratory Judgment .  (Dkt. 658.)  This complaint does not challenge the Lenders’ 
lien on accounts, proceeds of accounts or cash, other than a general (and unfounded) section 552(b) equities 
of the case count.  No other challenges to the Lenders’ secured position have been brought by any party.   
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together with the $4 million transfer are collectively referred to as the “Sabra Fraudulent Transfers”).  

If the Court approves the request to transfer these funds to Sabra and then SCC releases Sabra of all 

liability, SCC will have released its and the right of its creditors to recover the Sabra Fraudulent 

Transfers, which total in excess of $16  million.  

The facts surrounding the Sabra Fraudulent Transfers are relatively straightforward.  One of 

the Debtors, Harden, was sold effective February 1, 2018 (the “Harden Sale” or “Sale”).  The Lenders 

held a first and prior lien on all of the Debtor’s assets including, but not limited to, a first and prior 

lien on all of the assets of Harden at the time of the Harden Sale.  Sabra did not hold a lien on any 

asset of Harden at any time before the Harden Sale.  It did not have any right to the Sale proceeds.   

For at least 30 months prior to the Harden Sale, SCC had been experiencing serious financial 

distress.  CIBC and the Lenders worked with SCC while it attempted to improve its performance.  In 

late 2017, Andrew Kerr and other SCC representatives approached CIBC about a possible sale of 

Harden.  Mr. Kerr and other SCC representatives made clear that selling Harden would provide SCC 

with much needed liquidity to move forward with its business.   

Prior to the Harden Sale, CIBC held an in-person meeting in Dallas, Texas with the entire 

bank group and SCC and Harden representatives to discuss the Sale, and specifically the use of Sale 

proceeds.  Kerr led the discussions.  SCC presented a slide show highlighting, among other things, 

how SCC intended to use the proceeds from the Harden Sale.  SCC represented that it was using the 

funds from the sale as follows:  
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USES:   

Tax Distribution -- Required  $ 19,542,857 

A/R Line Buy Down   1,606,565 

Lease Buy Down   10,000,000 

Accounts Payable Catchup   11,650,000 

Operating Working Capital   25,570,578 

 USES – Total  $ 68,370,000 

Neither SCC nor Harden made any mention of paying any money to Sabra during the meeting, in its 

written slide-show presentation, or at any time prior to the Harden Sale.  And its presentation made 

clear that it was not paying any sale proceeds to Sabra.  Instead, SCC and Harden representatives 

assured CIBC that it was placing the proceeds from the sale into SCC’s business to improve liquidity. 

 Importantly, the Lenders held a lien on all of Harden’s assets.  The Lenders had the right to 

all of the proceeds from the sale to pay down SCC’s and Harden’s loans from the Lenders.  Harden 

was one of the Lenders’ borrowers.  As part of the presentation in support of the sale of Harden, 

however, SCC and Kerr asked the Lenders to release their lien on the Harden assets.  Because SCC 

and Kerr had represented to the Lenders that it was using the proceeds to improve SCC’s liquidity, 

the Lenders agreed to release their lien and give up their right to the Sale proceeds..   

After the Sale closed on February 1, 2018, CIBC representatives requested updated financials.  

SCC forwarded the post-sale February 2018 Unaudited Consolidated Balance Sheets.  CIBC then 

compared the February 2018 Consolidated Balance Sheets to SCC’s January 2018 Consolidated 

Balance Sheets.  Contrary to the representations from SCC and Harden representatives, the financials 

showed a pay-down on Short Term Debt post-sale from $24.1 million in January 2018 to $0 in 

February 2018.   
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CIBC asked SCC to provide it with a breakdown of the uses of the proceeds from the Harden 

Sale.  In response, it received the closing statement dated February 1, 2018, which revealed a 

significant and previously undisclosed payout to Sabra totaling $12,234,970.  That was not a 

permitted or disclosed use of the proceeds from the Harden Sale.  The only reason the Lenders 

released their lien on Harden assets was to allow SCC to use the funds in the operation of its business 

and to improve liquidity, not to pay down loans that other SCC affiliates --- not Harden – had with 

Sabra.  Harden Pharmacy was not a borrower of Sabra and it did not have a lien on any of its assets. 

SCC was not a borrower of Sabra and it did not have a lien any of SCC’s assets. 

The closing statement also revealed that an additional $7,602,000 of proceeds from the Sale 

were placed in the Escrow that is the subject of the Settlement Motion.  After CIBC’s meeting with 

SCC in Dallas, Texas, and a draft escrow agreement was circulated to CIBC as part of the Harden 

Sale asset purchase agreement, Sabra became a party to the Escrow Agreement which was not the 

same as the draft and which CIBC had never seen.  The Escrow Agreement purports to obligate the 

release to Sabra of an additional $4 million (the “Sabra Escrow Payment”).  These funds are not 

properly payable to any entity other than CIBC.  Absent SCC and Harden’s representations to CIBC 

regarding the intended uses of the Sale proceeds, the funds in the Escrow Agreement would have 

been subject to the Lenders’ lien on all of Harden’s assets.  CIBC was fraudulently induced to release 

its lien on the Harden assets, which allowed Sabra to attach these funds as part of the Escrow 

Agreement.   

In sum, Sabra received fraudulent proceeds in the amount of $12.2 million from the Harden 

Sale.  It then became a party to the Escrow Agreement, which purports to entitle it to another $4 

million of ill-gotten funds and is also a fraudulent transfer.  All of this occurred without CIBC’s 

knowledge or consent.  Now, SCC has asked this Court to approve the release all of the Debtors’ 
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claims against Sabra including the Sabra Fraudulent Transfers, totaling in excess of $16 million.  The 

Court should deny the Settlement Motion.   

a. Fraudulent Transfers 

SCC’s representations to induce CIBC to release its lien on Harden’s assets, and its 

subsequent transfer of $12.2 million to Sabra and inclusion of an obligation in the Escrow Agreement 

that allows Sabra to receive an additional $4 million constitute fraudulent conveyances under the 

actual and constructive fraud provisions of section 548 of the Bankruptcy Code.  Both transfers 

considerably limited the Debtors’ assets and ability to operate.  “Fraudulent conveyance law protects 

creditors from last-minute diminutions of the pool of assets in which they have interests”, as SCC, 

Harden and Sabra did here.  Grochocinsky v. Reliant Interactive Media Corp. (In re General 

Search.com), 322 B.R. 836, 841 (Bankr. N.D. Ill. 2005).  Section  548(a) of the Bankruptcy Code 

entitles the estate to recover those transfers as actually or constructively fraudulent.  

Section  548(a)(1)(A) and (B) provide in pertinent part: 

(a) (1)  The trustee may avoid any transfer ... of an interest of the debtor in property, 
or any obligation … incurred by the debtor, that was made or incurred on or within 2 
years before the date of the filing of the petition, if the debtor voluntarily or 
involuntarily— 

(A) made such transfer or incurred such obligation with actual intent to 
hinder, delay, or defraud any entity to which the debtor was …, 
indebted; or 

(B) (i) received less than a reasonably equivalent value in exchange for such 
transfer or obligation; and 

(ii) (I) was insolvent on the date that such transfer was made or such 
obligation was incurred, or became insolvent as a result of such transfer or 
obligation; 

(II) was engaged in business or a transaction, or was about to 
engage in business or a transaction, for which any property remaining 
with the debtor was an unreasonably small capital; 
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(III) intended to incur, or believed that the debtor would incur, debts 
that would be beyond the debtor's ability to pay as such debts matured; 
or 

(IV) made such transfer to or for the benefit of an insider, or incurred such 
obligation to or for the benefit of an insider, under an employment contract and 
not in the ordinary course of business. 

11 U.S.C. § 548 (a)(1)(A) (B).   

b. The Sabra Fraudulent Transfers Satisfy the Actual Fraud 
Provisions of Section 548(a)(1)(A) of the Code 

To state a claim that a transfer or obligation falls within the protections of section 

548(a)(1)(A), and is avoidable, the claimant must show: (1) that a transfer of property of the debtor 

occurred (2) within two years of filing the bankruptcy petition and (3) with actual intent by the debtor 

to hinder, delay, or defraud a creditor.  11. U.S.C. § 548(a)(1); Osherow v. Charles (In re Wolf), Nos. 

15-31477-HCM, 16-03002-HCM, 16-03005-HCM, 2016 Bankr. LEXIS 3397, at *72 (Bankr. W.D. 

Tex. Sep. 15, 2016); 4100 W. Grand LLC v. TY Grand LLC (In re 4100 W. Grand LLC), 481 B.R. 

444, 454 (N.D. Ill. Oct. 2014).   

The first two elements are easily met.  Harden and SCC are Debtors.  On February 1, 2018, 

the Sabra Fraudulent Transfers effectuated a transfer of the Debtors’ property to Sabra ($12.2MM 

sale proceeds) and for Sabra’s benefit ($4MM escrow agreement), within two years of the Petition 

Date of December 4, 2018.   

“The third and final element is that the transfers must be made by the debtor with actual intent 

to hinder, delay or defraud a creditor.”  Osherow, 2016 Bankr. LEXIS 3397, at *72-73 (citing Soza 

v. Hill (In re Soza), 542 F.3d 1060, 1067 (5th Cir. 2008)).  Because the last element—the debtor’s 

actual intent—can rarely be established by direct evidence, courts routinely look to “badges of fraud” 

as circumstantial evidence of the debtor's subjective intent to hinder, delay, or defraud creditors.  

Soza, 542 F.3d at 1067.  The Fifth Circuit has articulated the following badges of fraud: “(A) the lack, 
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or inadequacy, of consideration received by the debtor; (B) the family, friendship, or close associate 

relationship of the parties; (C) the retention of possession, benefit, or use of the property; (D) the 

financial condition of the debtor before and after the transactions in question; (E) the existence or 

cumulative effect of the pattern or series of transactions or course of conduct after the incurring of 

debt, onset of financial difficulties, or pendency or threat of suits by creditors; and (F) the general 

chronology of events and transactions under inquiry.”  Osherow, 2016 Bankr. LEXIS 3397, at *73 

(citing Soza, 542 F.3d at 1067).   

The Court need not resort to the badges of fraud to conclude the Sabra Fraudulent Transfers 

satisfy the requirement of section 548(a)(1)(A), as the facts are clear.  CIBC released its lien on the 

Harden Sale proceeds under false pretenses that the proceeds would be used in SCC’s business.  

Analysis of the badges of fraud confirm the Sabra Fraudulent Transfers were, in fact, actual fraud.  

For instance, Harden received no consideration in exchange for the Sabra Fraudulent Transfers.  SCC 

is the parent company of CTLTC, which in turn owns Harden.  None of SCC, CTLTC nor Harden 

were Sabra’s borrowers.  SCC supposedly guaranteed the Sabra debt, but that guarantee to the extent 

it existed was not secured.  SCC used the proceeds of the Harden Sale to pay debts of other SCC 

affiliates, all of which were subordinated to the Lenders.  The financial condition of the Debtors 

remained poor after the sale.  The Sabra Fraudulent Transfers satisfy the actual fraud provision of 

section 548 of the Bankruptcy Code.  

c. The Sabra Fraudulent Transfers Satisfy the Constructive Fraud 
Provisions of Section 548(a)(1)(B) of the Code 

The Sabra Fraudulent Transfers also satisfy the constructive fraud provisions ofsSection 548.  

To establish a fraudulent conveyance under section 548(a)(1)(B), a claimant must prove the following 

elements:  
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(1) a transfer of the debtor’s property or interest therein; (2) made within one year7 of 
the filing of the bankruptcy petition; (3) for which the debtor received less than a 
reasonably equivalent value in exchange for the transfer; and (4) either (a) the debtor 
was insolvent when the transfer was made or was rendered insolvent thereby; or (b) 
the debtor was engaged or about to become engaged in a business or a transaction for 
which its remaining property represented an unreasonably small capital; or (c) the 
debtor intended to incur debts beyond its ability to repay them as they matured.  

Grochocinsky v. Reliant Interactive Media Corp. (In re General Search.com), 322 B.R. 836, 842 

(Bankr. N.D. Ill. 2005); 4100 W. Grand LLC, 481 B.R. at 454; Peterson, 467 B.R. at 647-48.     

 First, as noted above both Harden and SCC were Debtors and were indebted to CIBC at the 

time of the Sabra transfers.  They made the Sabra transfers on February 1, 2018, within 2 years of the 

Petition Date of December 2018.   

Second, the Debtors received less than reasonably equivalent value in exchange for the Sabra 

Fraudulent Transfers.  Indeed, Harden received no consideration from Sabra for the Sabra Fraudulent 

Transfers.  “The Bankruptcy Code does not define the term ‘reasonably equivalent value.’  The 

Seventh Circuit, however, has stated that the test utilized to determine ‘reasonably equivalent value’ 

requires the court to determine the value of what was transferred and compare that value to the value 

the debtor received.”  Grochocinsky, 322 B.R. at 844.  Here, Harden transferred over $16 million to 

Sabra and for Sabra’s benefit and received nothing from Sabra. 

 Third, the Debtors filed for bankruptcy protection less than a year after the Sabra Fraudulent 

Transfers, and during that time SCC continued to be in financial difficulty and met one or more of 

the tests of insolvency under section 548(b)(ii).  Id. at 844.   

In sum, the Sabra Fraudulent Transfers satisfy all the requirements of the constructive fraud 

provisions of Section 548(a)(1)(B) of the Code.   

                                                 
7 In 2005, the Bankruptcy Code was amended to provide for a two-year statute of limitations in section 548. 

Case 18-33967-bjh11 Doc 699 Filed 03/15/19    Entered 03/15/19 22:37:52    Page 14 of 18



15 
DM3\5666724.5 

C. The Court Should Deny the Sabra OTA Motion 

The Sabra OTA Motion proposes to transfer all of the assets of 38 of the Debtors’ facilities 

that it leases from Sabra to new operators.  Twenty-eight of these facilities are proposed to be 

transferred to identified new operators pursuant to “Operation Transfer Agreements”; the Debtors do 

not currently have agreements with new operators for the remaining ten facilities.  As part of the 

proposed transfer, while the Debtors are not selling the accounts receivable against which CIBC has 

a lien, which are expressly excluded, it does propose to transfer all other assets, against which CIBC 

has a lien, such as inventory, supplies and computers, free and clear of those liens.  The only 

justification provided for a sale free and clear of the Lenders’ liens under sections 363(b) and 363(f) 

of the Bankruptcy Code is that “it is in exchange for the concessions provided by Sabra under the 

Settlement Agreement.”  (OTA Motion ¶ 5.)  The Motion further states that, “The Debtors anticipate 

that any secured creditors will consent to the sale of the Transfer Portfolio pursuant to the OTA and 

Settlement Agreement.  In addition, absent any objection to this Motion, all such secured creditors 

will be deemed to have consented to the relief requested herein.”  (OTA Motion ¶ 26.)   

The “consideration” provided by Sabra in the settlement motion (in exchange for its prompt 

receipt of $10 million plus the release of a $16 million fraudulent conveyance claim) provides no 

benefit to the Lenders.  The Settlement Motion indicates that Sabra is giving up a prepetition claim 

of $30 million (which is not delineated), and a remaining balance on the Sabra loan of approximately 

$4.7 million.  (Settlement Motion ¶¶  11, 14.)  CIBC understands that Sabra will also waive a “use 

and occupancy” claim for the post-petition period that could be as high as $10-12 million, although 

that has not been conclusively determined and the basis for the calculation has not been set forth, and 

that it will waive further rent from the Debtors for the ten facilities that currently are not subject to 

an OTA agreement.  All of these amounts are subordinated to the claims of  the Lenders.  Moreover, 

CIBC does not consent, and none of the other provisions of section 363(f) provide a mechanism by 
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which the Debtors can sell assets against which the Lenders hold a lien without their consent.  See 11 

U.S.C. §  363(f); see also In re CDX Gas, LLC, 2009 Bankr. LEXIS 1391, at *6 (Bankr. S.D. Tex. 

June 9, 2009) (denying sale of debtor’s assets free and clear of security interest where interest not in 

bona fide dispute, secured party did not consent and no other subsection of section 363(f) was met).  

Applicable non-bankruptcy law does not permit a sale free and clear, the price at which the property 

is going to be “sold” is not greater that the Lenders’ lien; the Lenders’ lien is not in bona fide dispute, 

and while the Lenders may be compelled to accept a money satisfaction of their interest, the Debtors 

cannot provide the Lenders with adequate protection for the proposed release—there are no proceeds 

of the sale against which Lenders’ liens may attach.  11 U.S.C. §  363(e), (f) (1)-(5).   

IV. CONCLUSION 

WHEREFORE, CIBC respectfully requests that the Court enter an order (i) sustaining this 

Objection, (ii) denying the Settlement Motion, (iii) denying the OTA Motion, and (iv) granting such 

further relief as the Court may deem just and equitable.   

 

[Signature Page Follows] 
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Dated this 15th day of March, 2019. 

      By:  /s/ John R. Weiss     
John R. Weiss (admitted pro hac vice)  
Rosanne Ciambrone (admitted pro hac vice) 
Richard P. Darke (admitted pro hac vice)  
Jarret P. Hitchings (admitted pro hac vice) 
DUANE MORRIS LLP  
190 South LaSalle Street, Suite 3700  
Chicago, IL 60603-3433  
Telephone: 312.499.6700  
Facsimile: 312.499.6701  
Email: jrweiss@duanemorris.com  
Email: rciambrone@duanemorris.com 
Email: rpdarke@duanemorris.com 
Email: jphitchings@duanemorris.com 

 
       -and- 
 

Stephen M. Pezanosky  
State Bar No. 15881850  
Matthew T. Ferris  
State Bar No. 24045870  
HAYNES AND BOONE, LLP  
2323 Victory Avenue, Suite 700  
Dallas, TX 75219  
Telephone: 214.651.5000  
Facsimile: 214.651.5940  
Email: stephen.pezanosky@haynesboone.com  
Email: matt.ferris@haynesboone.com  
 
Attorneys for CIBC Bank USA,  
as Administrative Agent 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on March 15, 2019, the foregoing document was filed electronically. 

Notice of this filing will be sent by operation of the Court’s electronic filing system to all parties 

indicated on the electronic filing receipt. The foregoing document will also be served via electronic 

mail upon counsel to the Debtors, Sabra and the Official Committee of Unsecured Creditors. 

 
/s/ Rosanne Ciambrone    
Rosanne Ciambrone (admitted pro hac vice)  
 
Attorneys for CIBC Bank USA,  
as Administrative Agent 
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SECOND AMENDED AND RESTATED INTERCREDITOR AGREEMENT 

 THIS SECOND AMENDED AND RESTATED INTERCREDITOR 
AGREEMENT (this “Agreement”) is made as of this 28th day of April, 2017, by and among 
THE PRIVATEBANK AND TRUST COMPANY, an Illinois banking corporation, as 
administrative agent (the “Agent”) for the lenders (“Lenders”) under the Credit Agreement (as 
defined below), the Landlords listed on Schedule 1 hereto (collectively, the “Lessors”), CCP 
FINANCE I, LLC, a Delaware limited liability company (“CCP Lender” and together with the 
Lessors, the “Lessor Parties”), the Master Tenants listed on Schedule 1 hereto (the “Master 
Tenants”), the Subtenants listed on Schedule 1 hereto (the “Subtenants”), Senior Rehab 
Solutions North Louisiana LLC, a Texas limited liability company (“SRS”), SCC Hospice 
Holdco LLC, a Texas limited liability company (“SHH”) and Senior Care Centers, LLC, a 
Delaware limited liability company (“SCC”, and together with SRS and SHH, the “CCP 
Borrowers”; the CCP Borrowers together with the Master Tenants and the Subtenants, the 
“Tenants” and individually, a “Tenant”).  Agent and Lessor Parties are collectively referred to 
herein as the “Secured Parties.” 

R E C I T A L S: 

A. Intercreditor Agreement.  Agent and Lessor Parties are parties to certain 
Amended and Restated Intercreditor Agreement dated as of September 1, 2015 (the “Existing 
Intercreditor Agreement”).  The Secured Parties desire to enter into this Agreement in order to 
(i) amend and restate the Existing Intercreditor Agreement in its entirety and (ii) set forth the 
relative priorities of their respective Liens in the Collateral. 

B. Leases.  Lessors have leased to the Master Tenants (a) the premises identified on 
Annex A hereto (“Leased Real Property”) and (b) certain personal property both tangible and 
intangible located on the Leased Real Property ((a) through (b) being collectively referred to 
herein as the “Leased Property”), pursuant to those certain lease agreements listed on Schedule 
1 hereto (the “Master Leases”), and those Master Tenants set forth on Schedule 1 hereto have 
subleased the Leased Property to the Subtenants set forth on Schedule 1 hereto pursuant to the 
sublease agreements set forth on Schedule 1 hereto (such sublease agreements together with the 
Master Leases, as amended, modified, and restated from time to time, the “Leases”; and together 
with any and all other instruments, documents or agreements (including financing statements) 
evidencing, securing, guaranteeing or otherwise executed in connection therewith and any 
amendments, extensions, modifications and restatements of any of the foregoing, heretofore or 
hereafter made, are collectively referred to herein as the, the “Lessor Documents”).    The 
obligations of Tenants under the Lessor Documents are secured by a security interest in the 
collateral granted under the CCP SCC Loan Agreement (as defined below) and certain of the 
tangible and intangible personal property of Tenants, both currently existing and subsequently 
acquired, as more particularly described and contemplated by the terms of the Lease Documents 
(as further defined herein, the “Lease Collateral”).   

C. Loans.  Agent, the Lenders and the borrowers parties thereto from time to time 
(the “Borrowers”) are parties to an Amended and Restated Credit and Security Agreement dated 
as of January 12, 2017, (the “Credit Agreement”), whereby the Lenders made a certain term 
loan to the Borrowers in the original principal amount of Seven Million Three Hundred Ninety 
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Five Thousand Four Hundred Forty-Eight and 99/100 Dollars ($7,395,448.99) and provide 
certain revolving credit loans from time to time to the Borrowers, in the maximum principal 
amount of Sixty Seven Million Five Hundred Thousand Dollars ($67,500,000) (the “Loans”).  
The outstanding principal balance of such term loan is being paid off in full with the proceeds of 
the “CCP SCC Loan” (as defined below).  The Loans are secured, in part, by a security interest 
in certain of the tangible and intangible personal property of Borrowers, both currently existing 
and subsequently acquired, including, but not limited to, the Lender Account Collateral, but 
excluding the Excluded Collateral (as further defined herein the “Lender Collateral”).  The 
Credit Agreement and the other Financing Documents (as defined in the Credit Agreement), and 
any additional credit facilities, overadvance lines and other extensions of credit hereafter 
extended to Borrowers by Lenders, together with any and all other instruments, documents or 
agreements (including financing statements) evidencing, securing, guaranteeing or otherwise 
executed in connection therewith and any amendments, extensions, modifications and 
restatements of any of the foregoing, heretofore or hereafter made, are collectively referred to 
herein as the “Loan Documents.”  

D. CCP Lender Loans.  CCP Lender and SCC are entering into that certain Term 
Loan and Security Agreement, dated as of the date hereof (as amended by the Second Omnibus 
Amendment and as further amended, modified, extended, renewed, restated, supplemented or replaced 
from time to time, the “CCP SCC Loan Agreement” and together with any and all other 
instruments, documents or agreements (including financing statements) evidencing, securing, 
guaranteeing or otherwise executed in connection therewith and any amendments, extensions, 
modifications and restatements of any of the foregoing, heretofore or hereafter made, are 
collectively referred to herein as the “CCP SCC Loan Documents”), pursuant to which CCP 
Lender will make a term loan to SCC in the principal amount of $7,000,000.00 (the “CCP SCC 
Loan”).  The obligations under the CCP SCC Loan Documents are secured by the Lease 
Collateral and the collateral granted by SCC under the CCP SCC Loan Agreement.  CCP Lender, 
SRS and SHH are parties to a Loan Agreement dated as of September 1, 2015 (as amended by the 
First Omnibus Amendment and the Second Omnibus Amendment and as further amended, modified, 
extended, renewed, restated, supplemented or replaced from time to time, the “CCP SRS Loan 
Agreement”, and together with any and all other instruments, documents or agreements 
(including financing statements) evidencing, securing, guaranteeing or otherwise executed in 
connection therewith and any amendments, extensions, modifications and restatements of any of 
the foregoing, heretofore or hereafter made, are collectively referred to herein as the “CCP SRS 
Loan Documents”; and together with the CCP SCC Loan Documents and the Lessor 
Documents, the “Lease Documents”), pursuant to which CCP Lender made a loan to SRS and 
SHH in the principal amount of $20,000,000 (the “CCP SRS Loan”, and together with the CCP 
SCC Loan, the “CCP Loan”).  The obligations under the CCP SRS Loan Documents are secured 
by the Lease Collateral and the collateral granted by SCC under the CCP SCC Loan Agreement. 

E. Condition Precedent for CCP SCC Loan.  As one of the conditions precedent 
to CCP Lender entering into the CCP SCC Loan Agreement, CCP Lender has required the 
execution and delivery of this Agreement in order to set forth the relative rights, priorities and 
agreements between the Secured Parties with respect to the Collateral (as defined below). 

Case 18-33967-bjh11 Doc 699-4 Filed 03/15/19    Entered 03/15/19 22:37:52    Page 3 of 58



3 

 

NOW, THEREFORE, in consideration of the above Recitals and other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties 
hereto agree as follows: 

 COMES NOW, THEREFORE, the parties hereto and agree as follows: 

1. Definitions.  All capitalized terms used herein which are not specifically defined 
shall have the meanings provided in Article 9 of the Uniform Commercial Code as in effect in 
the State of Illinois from time to time (the “UCC”).  The following terms shall have the 
meanings in this Agreement as set forth for such terms in this Section 1. 

 “Accounts” means, collectively, all of the following with respect to the Specified 
Tenants: (a) any right to payment of a monetary obligation, whether or not earned by 
performance, (b) without duplication, any “account” (as defined in the UCC), any accounts 
receivable (whether in the form of payments for services rendered or goods sold, rents, license 
fees or otherwise), any “health-care-insurance receivables” (as defined in the UCC), any 
“payment intangibles” (as defined in the UCC) and all other rights to payment and/or 
reimbursement of every kind and description, whether or not earned by performance, (c) all 
general intangibles, intellectual property, rights, remedies, guarantees, supporting obligations, 
letter of credit rights and security interests in respect of the foregoing, all rights of enforcement 
and collection, all books and records evidencing or related to the foregoing, and all rights under 
the Loan Documents in respect of the foregoing, (d) all information and data compiled or derived 
by Specified Tenants or to which Specified Tenants are entitled in respect of or related to the 
foregoing, and (e) all proceeds of any of the foregoing. 

“Account Collateral” means, collectively, all of the following with respect to the 
Specified Tenants: 

(a) all now-owned and hereafter acquired or arising Accounts, and all 
Instruments, Contracts and Chattel Paper relating to or arising out of any Accounts; 

(b) all money now or hereafter coming into the actual possession, custody or 
control of Agent or any agent or affiliate of Agent in any way or for any purpose (whether for 
safekeeping, deposit, custody, pledge, transmission, collection or otherwise); 

(c) all now owned or hereafter acquired Deposit Accounts and lockboxes into 
which proceeds from Accounts are deposited, including, without limitation, any and all deposit, 
securities, operating, lockbox and/or cash collateral account, and the monies and funds contained 
therein;  

(d) all proceeds and profits now or hereafter derived from the operation of 
Specified Tenants’ businesses; 

(e) all books and records, computer printouts, manuals and correspondence 
relating predominantly to and evidencing any of the foregoing; and 

(f) any and all replacements and proceeds of any of the foregoing.  
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Account Collateral shall not include any rent or other sums actually paid by Specified Tenants to 
the Lessor Parties pursuant to the Leases or any other Lease Document, and Account Collateral 
of SCC shall only include personal property of SCC that relates to the Leased Property. 

  “CHAMPUS” means the United States Department of Defense Civilian Health and 
Medical Program of the Uniformed Services or any successor thereto including, without 
limitation, TRICARE.  

“Collateral” means the Lease Collateral and the Lender Collateral.   

 “Enforcement Action” means, collectively or individually, for Lessor Parties to: (i) sue 
for or attempt to collect by judicial proceedings any portion of the liabilities, obligations, 
indemnities or undertakings of Specified Tenants under the Lease Documents or to seek the 
enforcement of any of the Lease Documents by injunctive relief; (ii) take possession of or to 
collect any Collateral; (iii) commence the enforcement (by judicial proceedings or otherwise) of 
any of the rights and remedies with respect to any of the Collateral existing upon any default 
under any of the Lease Documents; or (iv) exercise of rights of levy or distraint, seek the actual 
or constructive dispossession of Specified Tenants under the Lease Documents or otherwise 
prevent Specified Tenants from operating on the Leased Property. 

“Equity Interests” means the membership interests and other equity in any Specified 
Tenant or direct or indirect parent thereof.    

 “Excluded Collateral” means (i) any and all Account Collateral (other than (A) Account 
Collateral arising prior to the date set forth below in this clause (i), including, for the avoidance 
of doubt, proceeds of any Account received on or after such 45th day to the extent such Account 
originated prior to such 45th day, and (B) Deposit Accounts and lockbox accounts to the extent 
such Deposit Accounts and/or lockbox accounts hold or are designated to accept proceeds of the 
Lender Account Collateral, which Deposit Accounts shall be subject to the terms of Section 4 
hereof) acquired, originated or arising from and after the date that is 45 days after the earlier of 
(x) the date the Lenders’ commitments under the Credit Agreement shall terminate or the 
Lenders shall otherwise cease to make Loans available under the Credit Agreement (but for 
clarification not to the extent such Deposit Accounts and lockbox accounts hold proceeds of the 
Lender Account Collateral received, relating to or deposited prior to such forty-five day time 
period) and (y) the delivery of written notice by Lessor Parties to Agent regarding Lessor 
Parties’ commencement of any Enforcement Action, (ii) any escrows, deposits, impounds or the 
like (including the “Security Deposit” under (and as defined in) the Leases) deposited with or 
held, established or maintained by Lessor Parties in accordance with the terms of the Lease 
Documents and (iii) the Equity Interests. 

 “Facilities” shall have the meaning given such term in Section 9. 

 “First Omnibus Amendment” means that certain Amended and Restated Amendment of 
Leases and Loan Documents dated as of September 1, 2015 and executed by Lessor Parties and 
Tenants other than the Subtenants. 
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“Government Contracts” means all Accounts, General Intangibles, Instruments, 
Contracts and Chattel Paper relating to or arising out of any Medical Reimbursement Program. 

 “Lease Collateral” means the Tenant Property, which shall include, without limitation, 
the Account Collateral and the Excluded Collateral but shall exclude the Equity Interests. 

“Leased Property” shall have the meaning as set forth for such term in Recital B hereto. 

“Lender Account Collateral” means the Account Collateral (other than the Excluded 
Collateral). 

“Lender Collateral” means the Collateral (as defined in the Credit Agreement) of 
Specified Tenants, which shall include, without limitation, the Lender Account Collateral but 
shall exclude the Excluded Collateral. 

 “Lender Debt” means and include any and all amounts due, whether now existing or 
hereafter arising under the Credit Agreement which the Specified Tenants are obligated to pay 
(whether before or after the commencement of a Proceeding, including, without limitation, 
interest accruing thereon after the commencement of a Proceeding without regard to whether or 
not such interest is an allowed claim), including, without limitation, any and all principal, 
interest, penalties, fees, charges, premiums, indemnities and costs owed or owing to Lenders or 
Agent, arising under or in connection with this Agreement or the other Loan Documents, in each 
instance, whether absolute or contingent, direct or indirect, secured or unsecured, due or not, 
arising by operation of law or otherwise, and all interest and other charges thereon, including the 
Obligations (as defined in the Credit Agreement). 

“Medicaid” means that means-tested entitlement program under Title XIX of the Social 
Security Act, which provides federal grants to states for medical assistance based on specific 
eligibility criteria, as set forth at Section 1396, et seq. of Title 42 of the United States Code, as 
amended, and any statute succeeding thereto. 

“Medical Reimbursement Programs” means a collective reference to the Medicare, 
Medicaid, CHAMPUS and TRICARE programs and any other health care program operated by 
or financed in whole or in part by any foreign or domestic federal, state or local government and 
any other non-government funded third party payor programs. 

“Medicare” means that government-sponsored entitlement program under Title XVIII of 
the Social Security Act, which provides for a health insurance system for eligible elderly and 
disabled individuals, as set forth at Section 1395, et seq. of Title 42 of the United States Code, as 
amended, and any statute succeeding thereto. 

 “Operational Transfer” means a transfer of the operation and management of any 
Facility to the exclusion of the direct or indirect operation or management of such Facility by a 
Master Tenant or Subtenant. 

 “Permits” means any licenses, permits and other governmental authorizations necessary 
for the operation of the Leased Property. 
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 “Person” means an individual, partnership, corporation (including a business trust), 
limited liability company, joint stock company, trust, unincorporated association, joint venture or 
other entity, or a government or any political subdivision, instrumentality or agency thereof. 

 “Proceeding” means any voluntary or involuntary insolvency, bankruptcy, receivership, 
custodianship, liquidation, dissolution, reorganization, assignment for the benefit of creditors, 
appointment of a custodian, receiver, trustee or other officer with similar powers or any other 
proceeding for the liquidation, dissolution or other winding up of a Person. 

“Second Omnibus Amendment” means that certain Second Amended and Restated 
Amendment of Leases and Loan Documents of even date herewith executed by Lessor Parties 
and Tenants other than the Subtenants.   

“Specified Tenants” means all Tenants which are Borrowers or guarantors of the 
obligations under any of the Lessor Documents. 

“Specified Tenants’ Loan Obligations” shall have the meaning set forth in Section 3(g) 
below. 

“Tenant Property” means (i) all fixtures, supplies and equipment as shall be necessary 
or reasonably appropriate to operate each Facility in accordance with the Master Leases, 
excluding such fixtures, supplies and equipment as may be furnished to such Facility and owned 
by any Lessor and (ii) all the following at any time owned by any Master Tenant or Subtenant in 
connection with its use of any portion of any Premises: Accounts; licenses and permits necessary 
or desirable for such Master Tenant’s or Subtenant’s use of any portion of any Premises, 
including licensed Medicaid beds, any applicable certificate of need or other similar certificate, 
and the exclusive right to transfer, move or apply for the foregoing and manage the business 
conducted at any portion of such Premises (including the right to apply for permission to reduce 
the licensed bed complement, take any of the licensed beds out of service or move the beds to a 
different location); and the right to use any trade or other name now or hereafter associated with 
its operation of such Premises. 

 “TRICARE” means the United States Department of Defense health care program for 
service families including, but not limited to, TRICARE Prime, TRICARE Extra and TRICARE 
Standard, and any successor to or predecessor thereof (including, without limitation, 
CHAMPUS). 

2. Rights in the Collateral.  The rights and priorities of the Secured Parties in the 
Collateral, as between the Secured Parties, shall be as set forth in this Agreement irrespective of 
(a) the validity of any security interest of either of the Secured Parties in any or all of the 
Collateral, (b) whether and in what order the security interests of the Secured Parties in the 
Collateral were perfected, (c) provisions of applicable law, or (d) which of the Secured Parties 
has possession of the Collateral. 

3. Priorities; Subordination; Standstill. 

(a) Until the Lender Debt is indefeasibly paid and satisfied in full in cash and 
the Lenders are no longer obligated to make advances under the Credit Agreement and the Credit 
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Agreement has been terminated (or, if sooner, the date the Lessor Parties shall have paid the 
Specified Tenants’ Loan Obligations in accordance with Section 3(g)), the Agent on behalf of 
the Lenders shall have a first priority security interest in and to the Lender Account Collateral.  
The Agent on behalf of the Lenders shall have a second priority lien in Collateral other than the 
Lender Account Collateral and the Excluded Collateral until the obligations owing to Lessor 
Parties are indefeasibly paid and satisfied in full in cash and the Lease Documents have been 
terminated and, thereafter, shall have a first priority security interest in and to all Collateral other 
than the Excluded Collateral. 

(b) The provisions of this Agreement shall continue to be effective or be 
reinstated, as the case may be, if at any time any payment in respect of Lender Debt is rescinded 
or must otherwise be returned by Agent or any Lender in the event of a Proceeding, all as though 
such payment had not been made.  Without limitation to the foregoing, in the event that any 
Lender Debt is avoided, disallowed or subordinated pursuant to Section 548 of the Bankruptcy 
Code or any applicable state fraudulent conveyance laws, whether asserted directly or under 
Section 544 of the Bankruptcy Code, the provisions of this Agreement shall continue to be 
effective or be reinstated, as the case may be. 

(c) Lessor Parties shall have a second priority security interest in the Account 
Collateral until the Lender Debt is indefeasibly paid and satisfied in full in cash and Lenders are 
no longer obligated to make advances under the Credit Agreement and the Credit Agreement has 
been terminated (or, if sooner, the date the Lessor Parties shall have paid the Specified Tenants’ 
Loan Obligations in accordance with Section 3(g)) and, thereafter, shall have a first priority 
security interest in and to all Account Collateral. 

(d) Pursuant to the foregoing subordination, Lessor Parties will not be 
permitted to take (and Lessor Parties agree not to take) any action in respect of the Lender 
Account Collateral or retain or apply any proceeds thereof, or exercise any remedies or rights 
under the Lease Documents with regard to the Lender Account Collateral unless and until the 
Lender Debt is paid and satisfied in full in cash and Lenders are no longer obligated to make 
advances under the Credit Agreement and the Credit Agreement has been terminated (or, if 
sooner, the date the Lessor Parties shall have paid the Specified Tenants’ Loan Obligations in 
accordance with Section 3(g)). 

(e) Lessor Parties shall have a first priority security interest in the Collateral 
other than the Lender Account Collateral and the Equity Interests.  Notwithstanding the 
foregoing, or any other provision in this Agreement or in any Loan Document, the Lender 
Collateral does not include any of the Excluded Collateral.  The Agent acknowledges that Lessor 
Parties have informed the Agent that Lessor Parties have a first priority security interest in the 
Excluded Collateral other than the Equity Interests.  Notwithstanding anything contained herein 
to the contrary, Agent shall have no right to exercise or claim against, distrain upon or collect 
from Specified Tenants, or any other right with respect to the Excluded Collateral necessary or 
convenient to any Operational Transfer, it being acknowledged by Agent that neither Lenders 
nor Agent shall have any right whatsoever with respect to such Excluded Collateral and neither 
Lenders nor Agent shall interfere in any way with an Operational Transfer, if applicable, in the 
exercise of Agent’s rights hereunder or otherwise. 
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(f) At any time that Agent’s security interest in any portion of the Collateral 
is subordinated pursuant to paragraph (c) and (e) above, Agent will not be permitted to take (and 
Agent agrees not to take) any action in respect of such portion of the Collateral or retain or apply 
any proceeds thereof, or exercise any remedies or rights under the Loan Documents with regard 
to such portion of the Collateral. 

(g) At Lessor Parties’ option, but without obligation on the part of Lessor 
Parties, within fifteen (15) calendar days (by 3:00 P.M. Central time on such 15th day) of Agent 
notifying Lessor Parties in writing that an Event of Default has occurred under (as defined in) 
and pursuant to the Credit Agreement, Lessor Parties shall be permitted to deliver an irrevocable 
written notice to Agent (an “Election Notice”) regarding Lessor Parties’ desire to pay, or cause 
to be paid, to the Lenders the unpaid portion of Lender Debt (including all unpaid principal, 
accrued and unpaid interest, fees, charges, expenses, attorney fees, prepayment premium and 
other sums payable in accordance with the terms of the Credit Agreement, but excluding any 
unpaid amendment, waiver, consent, forbearance or similar fees payable in connection with any 
amendment, waiver, consent, forbearance or other modification of the Loan Documents) that is 
allocable to the borrowing under the Loan Documents by the Specified Tenants (the “Specified 
Tenants’ Loan Obligations”), which amount shall be calculated based on the ratable portion of 
the aggregate gross Account Collateral (exclusive, for the avoidance of doubt, of all accounts 
receivable of any co-borrower under the Loan Documents other than the Specified Tenants) less 
doubtful accounts of the Specified Tenants, as set forth on the most recent borrowing base 
delivered by the Specified Tenants and the other co-borrowers under the Loan Documents 
immediately preceding the date the Election Notice is delivered to the Agent.  The Agent agrees 
that concurrently with the receipt by the Agent from or at the direction of Lessor Parties or any 
of their affiliates of an amount in cash equal to the Specified Tenants’ Loan Obligations, the 
Agent’s liens on the Account Collateral shall automatically terminate (except for any common 
law right of set off or banker’s lien afforded to the Agent solely in its capacity as a bank if the 
Specified Tenants thereafter maintain any Deposit Account at the Agent).  The closing of such 
termination shall occur fifteen (15) calendar days after Lessor Parties provide such Election 
Notice.  Prior to the closing of such termination, promptly (and in any event within five (5) 
business days) following Lessor Parties’ request therefor, the Agent shall provide the Lessor 
Parties with a statement of the applicable amounts due to Lenders and the Agent with respect to 
the Specified Tenants’ Loan Obligations, including a reasonably itemized statement with details 
reasonably acceptable in good faith to Lessor Parties setting forth the amount of all such unpaid 
principal, accrued and unpaid interest, fees, charges, expenses and other sums payable in 
accordance with the terms of the Credit Agreement included in such Specified Tenants’ Loan 
Obligations), which amounts shall be presumed correct absent manifest error.  Lessor Parties 
shall have the right prior to the closing of such termination to, upon at least twenty-four (24) 
hours’ prior written notice to Agent, inspect during normal business hours of Agent (and without 
unreasonably interfering with Agent’s business or operations and accompanied by Agent’s 
representative or agent at a mutually acceptable location) the books and records of Agent solely 
pertaining to the calculation of the Specified Tenants’ Loan Obligations or otherwise pertaining 
to the Lender Account Collateral.  The Agent shall give or cause to be given any consents, 
releases or other authorizations reasonably required by Lessor Parties for such termination at 
Specified Tenants’ sole cost.  The Agent shall provide a customary payoff letter reasonably 
required by Lessor Parties in connection with such payoff and lien termination (at Specified 
Tenants’ sole cost). 
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(h) [Reserved] 

(i) Notwithstanding anything to the contrary herein, (i) in any Proceeding 
commenced by or against Specified Tenants, a Secured Party holding a subordinated security 
interest pursuant to the terms of this Agreement (a “Junior Secured Party”) may file a claim or 
statement of interest with respect to the Specified Tenants’ obligations to such Junior Secured 
Party, (ii) a Junior Secured Party may take any action (not adverse to the liens on the Collateral 
securing the Specified Tenants’ obligations to the senior Secured Party, or the rights of any 
senior Secured Party to exercise remedies in respect thereof) in order to preserve or protect its 
lien on the Collateral in accordance with the terms of this Agreement, (iii) a Junior Secured Party 
shall be entitled to file any necessary responsive or defensive pleadings in opposition to any 
motion, claim, adversary proceeding or other pleading made by any Person objecting to or 
otherwise seeking the disallowance of the claims of such Junior Secured Party, including without 
limitation any claims secured by the Collateral, if any, in each case in accordance with the terms 
of this Agreement, (iv) a Junior Secured Party shall be entitled to file any pleadings, objections, 
motions or agreements which assert rights or interests available to unsecured creditors of 
Specified Tenants arising under either the Bankruptcy Code or applicable non-bankruptcy law, in 
each case in accordance with the terms of this Agreement, and (v) a Junior Secured Party shall be 
entitled to file any proof of claim and other filings and make any arguments and motions that are, 
in each case, in accordance with the terms of this Agreement, with respect to the Specified 
Tenants’ obligations to such Junior Secured Party and the Collateral.  

(j)   Following the occurrence and during the continuation of an Event of 
Default under and pursuant to the terms of the Credit Agreement, upon the reasonable written 
request of the Lessor Parties, the Agent agrees that it shall use commercially reasonable efforts to 
deliver copies of borrowing base reports and any supporting information related thereto received 
from the Borrowers to the Lessor Parties (and the Specified Tenants hereby consent to the 
delivery thereof); provided, however, it is understood and agreed that the Agent shall have no 
liability whatsoever for any failure to provide such information. 

(k) NOTWITHSTANDING ANY PROVISION TO THE CONTRARY IN 
THIS AGREEMENT, EFFECTIVE UPON THE DATE OF DELIVERY TO THE AGENT OF 
NOTICE THAT THE LESSOR PARTIES HAVE COMMENCED AN ENFORCEMENT 
ACTION, THE AGENT SHALL NOT APPLY THE PROCEEDS OF ANY ACCOUNT 
COLLATERAL GENERATED BY ANY SPECIFIED TENANT TO ANY OBLIGATIONS OF 
ANY CO-BORROWER UNDER THE CREDIT AGREEMENT THAT IS NOT A SPECIFIED 
TENANT.  THE OBLIGATIONS OF ANY BORROWER UNDER THE CREDIT 
AGREEMENT SHALL BE DETERMINED BY THE PERCENTAGE OF THE BORROWING 
BASE SUPPORTED BY THE ACCOUNTS OF SUCH BORROWER, WITH THE ADVANCE 
RATES TO ALL BORROWERS TO BE EQUAL. 

4. Cash Management.  Lessor Parties acknowledge that proceeds of the Accounts 
arising from the operation of the Facilities are initially paid to segregated bank deposit accounts 
in the names of each Subtenant and each Tenant other than SCC (collectively, the “Tenant Bank 
Accounts”) but that the funds in such bank deposit accounts may be swept into a concentration 
account and commingled with funds of other Specified Tenants and Borrowers which are not 
Specified Tenants.  In the event that written notice of an Enforcement Action is delivered 
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hereunder by either of the Secured Parties, then as soon as practicable, but not to exceed two 
business days after the earlier of (i) transmission by the Agent to the Lessor Parties of written 
notification that the Agent is commencing Enforcement Action or (ii) receipt by the Agent from 
the Lessor Parties of written notification that the Lessor Parties are commencing Enforcement 
Action, the Agent shall use its best efforts to cause the proceeds of the Tenant Bank Accounts to 
be segregated at all times from the proceeds of accounts receivable of other Borrowers which are 
not Specified Tenants, it being acknowledged that despite the exercise of Agent’s best efforts, 
there may be de minimis inadvertent violations from time to time that Agent will promptly 
correct upon detection thereof.  To facilitate collection of Account Collateral by Lessor Parties at 
a time when Lender Account Collateral and the Lender Debt remain outstanding, Lessor Parties 
hereby appoint the Agent as a non-fiduciary account agent (“Account Agent”) to act as a non-
fiduciary collateral agent on behalf of Lessor Parties with respect to such Account Collateral for 
the sole purpose of receiving payments of such Account Collateral into one or more controlled or 
blocked accounts (“Controlled Account”) maintained by the Agent or over which the Agent 
maintains a control agreement, blocked account agreement or similar agreement (“Control 
Agreement”), and the Account Agent hereby accepts such appointment.  In accordance with 
Section 7(b) below, any Account Collateral (other than Lender Account Collateral) received by 
Account Agent during the liquidation of Collateral upon the occurrence and during the 
continuance of an Event of Default under (as defined in) the Credit Agreement shall be held in 
trust and shall be promptly paid over to Lessor Parties.  Until the earlier of the date (i) the Lender 
Debt is paid and satisfied in full in cash and the Lenders are no longer obligated to make 
advances under the Credit Agreement and the Credit Agreement has been terminated (or, if 
sooner, the date the Lessor Parties shall have paid the Specified Tenants’ Loan Obligations in 
accordance with Section 3(g)) and (ii) payment in full of all Lender Account Collateral 
(including all Account Collateral other than Excluded Collateral), (A) the Agent shall not with 
actual knowledge issue, or acquiesce in the issuance of, any direction to pay Account Collateral 
(other than Lender Account Collateral) to any Person other than the Lessor Parties or to any 
place or into any account other than a Controlled Account (provided that for the avoidance of 
doubt collections received in the “Commercial Blocked Account” and the “Government Blocked 
Account” may be disbursed into the “Disbursement Account” in accordance with the provisions 
of Section 2.10 of the Credit Agreement (and as such terms are defined in the Credit Agreement) 
as in effect as of the date hereof), (B) the Agent shall have the sole and exclusive right and 
authority to give instructions to, and to otherwise direct, the Account Agent with respect to the 
Lender Account Collateral, and (C) upon irrevocable written notice to the Agent and delivery of 
evidence reasonably acceptable to the Agent that any asset maintained in any Controlled 
Account constitutes Account Collateral other than Lender Account Collateral, Lessor Parties 
shall have the sole and exclusive right and authority to give instructions to, and to otherwise 
direct, the Account Agent with respect to all such Account Collateral (other than Lender Account 
Collateral), without further consent of any Specified Tenant, and Account Agent is hereby 
authorized to, without further inquiry, rely on and act in accordance with any instructions it 
receives from (or which purport to be from) the Lessor Parties, notwithstanding any conflicting 
or contrary instructions Account Agent receives from any Specified Tenant or any other Person).  
So long as the Specified Tenants shall lease or sublease the Leased Real Property from Lessor, 
from and after the earlier of the date (i) the Lender Debt is paid and satisfied in full in cash and 
the Lenders are no longer obligated to make advances under the Credit Agreement and the Credit 
Agreement has been terminated (or, if sooner, the date the Lessor Parties shall have paid the 
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Specified Tenants’ Loan Obligations in accordance with Section 3(g)) and (ii) payment in full of 
all Lender Account Collateral (including all Account Collateral other than Excluded Collateral), 
the Account Agent, the Agent and Lessor Parties each hereby agree that if there are any other 
parties to the Control Agreements (other than Agent, Account Agent, Specified Tenants or their 
affiliates), the Agent shall use commercially reasonable efforts to give notice to such other 
parties that the Lessor Party designated by the Lessor Parties to the Agent is the successor 
Account Agent and, subject to the other terms and conditions in this Agreement and applicable 
law, such Lessor Party shall then have the sole and exclusive right and authority to give 
instructions to, and otherwise direct, the Account Agent with respect to all Account Collateral 
maintained in any Controlled Account (and Account Agent is hereby authorized to, without 
further inquiry, rely on and act in accordance with any instructions it receives from (or which 
purport to be from) such Lessor Party, notwithstanding any conflicting or contrary instructions 
Account Agent receives from any Specified Tenant or any other Person).  Neither Agent nor 
Account Agent nor any of their respective officers, directors, employees, attorneys, agents, 
parents or affiliates (each a “Related Party”) will be liable to the Lessor Parties, any Specified 
Tenant or any other Person for liabilities, obligations, losses, damages, penalties, actions 
judgments, suits, claims, costs, expenses and disbursements of any kind or nature whatsoever as 
a result of or in connection with any Controlled Account (“Losses”).  Lessor Parties agree to and 
shall promptly defend, protect, indemnify and hold harmless Agent, Account Agent and the other 
Related Parties from any and all Losses that may be imposed on incurred by, or asserted against 
Agent, Account Agent or any other Related Party solely to the extent arising from instructions or 
directions from Lessor Parties in respect of any Controlled Account, except to the extent such 
Losses, if any, result from the Agent’s, Account Agent’s or any Related Party’s gross negligence 
or willful misconduct as finally determined in a non-appealable judicial proceeding.  In no event 
shall Agent, Account Agent or any other Related Party be liable for any special, indirect or 
consequential damages, and in no event shall Account Agent be liable for any losses or delays 
resulting from acts of God, war, terrorism, force majeure, computer malfunction, interruption of 
communication facilities, labor difficulties or other causes beyond Account Agent’s reasonable 
control.  Account Agent shall have no responsibility to inquire as to the form, execution, 
sufficiency or validity of any notice or instructions received by it pursuant hereto nor to inquire 
as to the identity, authority or rights of the person or persons executing or delivering the same.  
Notwithstanding anything to the contrary contained in this Agreement, the Account Agent shall 
immediately cease all transfers of funds pursuant to this Section to Lessor Parties upon the filing 
or commencement of any bankruptcy, receivership, insolvency, reorganization, dissolution or 
liquidation proceedings by or against any Specified Tenant until Account Agent’s receipt of an 
appropriate order from a court of competent jurisdiction.  In consideration of the services of 
Account Agent, the Specified Tenants agree to pay Account Agent’s standard fees and other 
standard charges for the Controlled Accounts (collectively, the “Account Charges”), together 
with the reasonable legal fees of the Account Agent paid or incurred by Account Agent in 
enforcing its rights and remedies under this Section 4, or in connection with defending any 
defense, cause or action, claim counterclaim, set-off or cross-claim based on any act or omission 
by the Account Agent with respect to this Section 4 or the Controlled Accounts (collectively, 
with the Account Charges, the “Charges”).  Account Agent shall have and retain rights of set-off 
and banker’s liens arising in connection with Charges and fees, expenses and other amounts that 
the Specified Tenants are responsible to the Account Agent as provided in this Section.  
Notwithstanding any provision to the contrary contained elsewhere in this Agreement, the 
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Account Agent shall not have any duty or responsibility except those expressly set forth in this 
Section 4, nor shall Account Agent have or be deemed to have any fiduciary relationship with 
the Lessor Parties, and no implied covenants, functions, responsibilities, duties, obligations or 
liabilities shall be read into this Agreement or otherwise exist against Account Agent.  Account 
Agent may resign as Account Agent upon thirty (30) days’ written notice to the Lessor Parties.  

5. Release; Liquidation/Bankruptcy.   

(a) Lessor Parties agree that in the event that, in conjunction with the exercise 
of Lenders’ or Agent’s remedies against Specified Tenants in respect of any Lender Account 
Collateral under the Credit Agreement, any Lender Account Collateral is sold, transferred, 
conveyed, settled through compromise or otherwise disposed on terms and conditions reasonably 
acceptable to Lenders and Agent, Agent and Lessor Parties shall release all rights to and interests 
solely in such Lender Account Collateral, but not to the proceeds thereof to the extent set forth in 
Section 5(b), and solely such Lender Account Collateral shall then be transferred free and clear 
of all liens and security interests in favor of Lessor Parties and Agent.  Lessor Parties shall (at the 
Specified Tenants’ expense) promptly execute such release documents as Agent may reasonably 
request to effectuate the terms of this Section 5(a).  Lessor Parties waive any right under 
applicable law to make any claim that the sale, disposition, enforcement, transfer, conveyance or 
settlement through compromise by Agent of any Lender Account Collateral pursuant to this 
Section 5(a) was commercially unreasonable. 

(b) Notwithstanding the foregoing clause (a), to the extent that the proceeds of 
any sale of Lender Account Collateral exceeds the amount necessary to pay and satisfy in full all 
the Lender Debt, such excess shall be delivered to Lessor Parties (to the extent that Lessor 
Parties are otherwise entitled thereto in accordance with the Lease Documents and/or applicable 
law) for application by Lessor Parties pursuant to the Lease Documents and/or applicable law. 

(c) Lessor Parties agree that they will not object to or oppose a sale, 
compromise or other disposition of any of the Lender Account Collateral free and clear of 
security interests, liens or other claims of Lessor Parties under Section 363 of the Bankruptcy 
Code or any other provision of the Bankruptcy Code if Lenders or Agent have consented to such 
sale or disposition.  Lessor Parties agree not to assert any right they may have to “adequate 
protection” of Lessor Parties’ interest in any Lender Account Collateral in any Proceeding and 
agree that they will not seek to have the automatic stay lifted with respect to any Lender Account 
Collateral without the prior written consent of Agent. 

(d) Agent agrees that neither it nor any Lender will object to or oppose a sale, 
compromise or other disposition of any of the Collateral (other than Lender Account Collateral) 
free and clear of security interests, liens or other claims of Lenders and Agent under Section 363 
of the Bankruptcy Code or any other provision of the Bankruptcy Code or otherwise if Lessor 
Parties have consented to such sale or disposition.  Agent agrees that neither it nor any Lender 
shall assert any right it may have to “adequate protection” of such Person’s interest in any 
Collateral (other than Lender Account Collateral) in any Proceeding and agrees that neither it nor 
any Lender will seek to have the automatic stay lifted with respect to any Collateral (other than 
Lender Account Collateral) without the prior written consent of Lessor Parties. 
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6. Modification of Loan.  Lenders and Agent  may alter, amend, supplement, 
release, discharge or otherwise modify any terms of the Loan Documents without the consent of 
the Lessor Parties; provided, that, neither Agent nor the Lenders may, without the prior written 
consent of Lessor Parties, (i) increase the advance rate to more than 85% or otherwise modifying 
the eligibility criteria with respect to the “Borrowing Base” (as defined in the Credit Agreement), 
without the prior written consent of the Lessor Parties,  (ii) alter, amend, supplement, release, 
discharge or otherwise modify any terms of the Loan Documents in any manner which would 
have a material adverse effect on any Specified Tenant or Lessor Party or the Leased Property, 
without the prior written consent of the Lessor Parties; provided, however, that nothing 
contained herein is intended to affect or limit the Agent’s or the Lenders’ default rights against 
any Specified Tenant in accordance with the terms of the Loan Documents or to change or 
restate any other provisions of the Loan Documents or (iii) sell, assign transfer or encumber any 
interest in the Loans or the Loan Documents to any Person not bound to Lessor Parties in the 
same manner as Agent under this Agreement (e.g., Lenders may not sell the Loans to an entity 
that would not be bound by this Agreement); provided, however, any Lender may at any time 
pledge or assign an security interest in all or any portion of its rights under the Credit Agreement 
and applicable promissory notes to secure obligations of such Lender, including any pledge or 
assignment to secure obligations to any Federal Reserve Bank (including as collateral security 
pursuant to Regulation A and any Operating Circular issued by such Federal Reserve Bank). 

Notwithstanding anything in the Loan Documents or elsewhere to the contrary, but 
except as provided for in this Agreement, Lessor Parties may take any actions regarding 
Specified Tenants’ obligations to Lessor Parties without the approval or consent of Agent or 
Lenders; provided, however, Lessor Parties shall use commercially reasonable efforts to give 
prior written notice to Agent of any such actions (other than any non-material, routine, 
ministerial or administrative actions), provided, further, it is understood and agreed that Lessor 
Parties shall have no liability whatsoever for any failure to provide such notice.  Notwithstanding 
the foregoing, no Lessor Party shall sell, assign transfer or encumber any interest in the Leased 
Property, the CCP Loan or the Lease Documents to any Person not bound to Agent in the same 
manner as Lessor Parties under this Agreement; provided, however, any Lessor Party may at any 
time pledge or assign an security interest in all or any portion of its rights under the Lease 
Documents to secure obligations of such Lessor Party, including any pledge or assignment to 
secure obligations to any Federal Reserve Bank (including as collateral security pursuant to 
Regulation A and any Operating Circular issued by such Federal Reserve Bank). 

7. Payments in Trust; Marshalling.   

(a) Until the Lender Debt has been paid and satisfied in full in cash and 
Lenders are no longer obligated to make advances under the Credit Agreement and the Credit 
Agreement has been terminated (or, if sooner, the date the Lessor Parties shall have paid the 
Specified Tenants’ Loan Obligations in accordance with Section 3(g)), except with the prior 
written consent of Agent in each instance, Lessor Parties will not with actual knowledge receive 
or accept, in any manner (including, without limitation by set-off) any payments in respect of the 
Lease Documents directly from the liquidation of the Lender Account Collateral.  In the event 
and to the extent that Lessor Parties shall receive any payments not otherwise permitted herein, 
Lessor Parties shall be deemed to have received such payments in trust for Agent and Lenders 
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and shall immediately turn the same over in the form received (subject to endorsement where 
appropriate) to Agent for application to the Lender Debt. 

(b) As long as any sums are due and owing to Lessor Parties pursuant to any 
of the Lease Documents and any of the Lease Documents remain in full force and effect, except 
with the prior written consent of Lessor Parties in each instance, neither Lender nor Agent will 
with actual knowledge receive or accept in any manner (including, without limitation by set-off) 
any payments in respect of the Loan Documents directly from the liquidation of any Collateral, 
except to the extent such Collateral is Lender Account Collateral.  In the event and to the extent 
that Lenders or Agent shall receive any payments not otherwise permitted herein, such Person 
shall be deemed to have received such payments in trust for Lessor Parties and Agent shall 
immediately turn the same over in the form received (subject to endorsement where appropriate) 
to Lessor Parties for application to the amounts due under the Lease Documents.   

(c) Subject to the terms and conditions of this Agreement, Lenders and Agent 
hereby waive any and all rights to have any Collateral marshalled upon any foreclosure or other 
disposition of Collateral by Lessor Parties or by Specified Tenants at the direction of Lessor 
Parties.  Subject to the terms and conditions of this Agreement, Lessor Parties hereby waive any 
and all rights to have any Collateral marshalled upon any foreclosure or other disposition of 
Collateral permitted hereunder by Lenders, Agent or by Specified Tenants at the direction of 
Agent. 

8. No Contesting of Liens. 

(a) Except as expressly provided herein, this Agreement is not intended to 
affect, limit or in any way diminish Lessor Parties’ rights under the Lease Documents or Agent’s 
or Lenders’ rights under the Loan Documents that Agent, Lessor Parties and Lenders possess or 
purport to possess with respect thereto, insofar as the rights of third parties are concerned. 

(b) Agent hereby acknowledges and agrees that, other than Agent’s liens on 
the Lender Collateral, it does not possess any liens on the Collateral and that it does not now own 
(or until the termination of the Leases by eviction or otherwise, shall not acquire or possess, 
unless with Lessor Parties’ prior written consent), any liens on Specified Tenants’ personal 
property other than the Lender Collateral. 

(c) Lessor Parties hereby agree that, except in connection with enforcement of 
this Agreement, or as otherwise expressly permitted hereunder, without the prior written consent 
of Agent, Lessor Parties will not commence or continue any default, foreclosure or liquidation 
proceedings or remedies, whether legal or equitable, in respect of the Lender Account Collateral, 
or otherwise take any action of any kind or nature to collect or receive, or enforce rights in, 
realize upon, seek adequate protection with regard to, object to the sale or use of granting of the 
liens on, take or gain possession of, give it preference against, or priority over, any of the Lender 
Account Collateral until the Lender Debt has been paid and satisfied in full in cash and Lenders 
are no longer obligated to make advances under the Credit Agreement and the Credit Agreement 
has been terminated (or, if sooner, the date the Lessor Parties shall have paid the Specified 
Tenants’ Loan Obligations in accordance with Section 3(g)).  The foregoing, however, shall not 
be deemed to, in any way, materially affect, limit or diminish Lessor Parties’ rights or remedies 
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pursuant to the Lease Documents, except as set forth in this Agreement (including, without 
limitation, Section 7(a)). 

(d) Agent hereby agrees that, without the prior written consent of Lessor 
Parties, neither Lenders nor Agent will commence or continue any default, foreclosure or 
liquidation proceedings or remedies, whether legal or equitable, in respect of any of the 
Collateral (excluding any Lender Account Collateral), or otherwise take any action of any kind 
or nature to collect or receive, or enforce rights in, realize upon, seek adequate protection with 
regard to, object to the sale or use or granting of liens on, take or gain possession of, give it 
preference against, or priority over, any of the Collateral or the lien of Lessor Parties on the 
property of Specified Tenants (other than in each case with respect to the Lender Account 
Collateral or Agent’s lien on the Lender Account Collateral) as long as any sums are due and 
owing to Lessor Parties pursuant to any of the Lease Documents. 

9. Agent’s Access to the Facility, Books and Records and Permits.   

(a)  Agent acknowledges and agrees that Specified Tenants and Lessor Parties 
have informed Agent that Lessor Parties are the lessor of the Leased Property, and the owner of 
the fee interest underlying the Leased Property, including the premises upon which certain of the 
Lender Account Collateral and records concerning the Lender Account Collateral are located, 
which premises are described on Exhibit A attached hereto (the “Facilities”).  Agent hereby 
agrees that it has no lien or other interest in the Leased Property.  Agent further agrees that, 
notwithstanding anything in this Agreement or any of the other Loan Documents to the contrary, 
Agent’s security interest in and lien on the books, records and documents constituting a part of 
the Lender Account Collateral (collectively, the “Account Records”), shall not give Agent the 
right to remove, convey, assign or otherwise transfer such Account Records located at the 
Facility, without Lessor Parties’ express prior written consent and as permitted by applicable 
law; provided, however, that Lessor Parties’ consent shall not be required with respect to 
reviewing or copying such Account Records or the transfer, assignment or conveyance of 
Agent’s security interest in such Account Records, and provided further that Lessor Parties agree 
that (x) in connection with the exercise of Agent’s remedies against any Specified Tenant with 
respect to the Lender Account Collateral or (y) if the Lessor Parties should acquire possession of 
the Facility pursuant to an Operational Transfer, if applicable, the Lessor Parties will allow 
Agent reasonable access to the Facility, upon at least two (2) days prior written notice (or such 
shorter period as may be mutually agreeable in exigent circumstances) and without unreasonable 
interference with the operations or record-keeping of the Facility, in order to access such 
Account Records located at the Facility and/or to use, access and/or copy (without recourse or 
liability to Lessor Parties) such Account Records, for only so long as reasonably necessary or 
reasonably required by Agent to conclude its examination of and copying such Excluded 
Collateral and/or the Account Records included in the Lender Account Collateral, as applicable, 
and pursuing collection of such Lender Account Collateral. 

(b) Agent acknowledges and agrees that the Lender Account Collateral does 
not include the Permits.  Notwithstanding the foregoing, solely (i) for the purpose of enabling 
Agent to exercise its rights and remedies under the Credit Agreement and other Loan Documents 
with respect to billing and collecting Lender Account Collateral at such time as Agent is lawfully 
entitled to exercise such rights and remedies, or (ii) to the extent any entitlement to Lender 
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Account Collateral arises out of any such Permits, to the extent permitted by applicable law, Lessor 
Parties grant to Agent a nonexclusive license to use the Permits.  The use rights granted to Agent 
pursuant to this Section 9(b) shall be binding on any receiver that is appointed to take possession of 
the Leased Property. 

10. No Agency; Lenders’ Authorization.   

(a) Except as expressly set forth in Section 4, nothing contained in this 
Agreement or otherwise will in any event be deemed to constitute either party the agent of the 
other party for any purpose nor to create any fiduciary relationship between Agent and Lessor 
Parties. 

(b) The Agent further represents and warrants that pursuant to Section 11.1 of 
the Credit Agreement, the Agent is authorized and has the contractual right to enter into this 
Agreement on behalf of all the Lenders from time to time party to the Credit Agreement and to 
take such actions and to exercise such powers hereunder as are delegated to the Agent by the 
terms hereof, together with such powers as are reasonably incidental thereto, and the Lessor 
Parties are entitled to rely on any agreement, consent or waiver executed by the Agent with 
respect to this Agreement or the Collateral. 

11. Notices of Events of Default; Additional Documentation; UCCs. 

(a) Agent agrees to and shall provide the Lessor Parties with a copy of each 
notice of an Event of Default (as defined in the Credit Agreement) sent to any Tenant 
contemporaneously with the delivery of any such notice to such Tenant.  The Lessor Parties 
agree to and shall provide Agent with a copy of each notice of an Event of Default (as defined in 
the Lease Documents) sent to Tenants contemporaneously with the delivery of any such notice to 
Tenants. 

(b) Each party will, from time to time, upon request of any other party, and at 
Specified Tenants’ sole cost and expense: (i) execute and deliver to the requesting party any 
reasonable documentation and financing statements as may be reasonably required in order to 
confirm or evidence the agreements set forth herein, and (ii) file such statements as reasonably 
requested.   

(c) Each of the parties hereto (other than Lessor Parties) covenants with 
Lessor Parties that, with respect to Specified Tenants’ personal property in connection with the 
applicable Leased Property, until the termination of the applicable Lease by eviction or 
otherwise, no UCC financing statement or fixture filing will be filed or recorded, as applicable, 
in respect of the Collateral other than for the sole purpose of perfecting the security interest of 
Agent in the Lender Collateral, and to the extent such filing or recording covers any of Specified 
Tenants’ personal property other than for the sole purpose of perfecting the security interest of 
Agent in the Lender Collateral, at Lessor Parties’ request and at Specified Tenants’ cost, a UCC 
release or other applicable termination documentation in respect of such filing or recording shall 
be executed and delivered by the appropriate parties and thereafter filed or recorded, as 
applicable, to effect the termination of such filing or recording. 
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12. No Third Party Beneficiary.  This Agreement is solely for the benefit of the 
Secured Parties and may be relied upon and enforced solely by the Secured Parties and their 
respective successors, assigns and transferees.  Except for the parties described in the preamble 
of this Agreement, no other Person is intended as a third party beneficiary hereunder. 

13. Choice of Law; Waiver of Jury Trial; Jurisdiction and Venue.  THIS 
AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, THE LAWS OF THE STATE OF ILLINOIS APPLICABLE TO 
CONTRACTS TO BE PERFORMED THEREIN.  EACH OF THE PARTIES HERETO 
HEREBY WAIVE ALL RIGHTS TO A TRIAL BY JURY IN THE EVENT OF ANY 
LITIGATION WITH RESPECT TO ANY MATTER RELATED TO THIS AGREEMENT, and 
hereby irrevocably consents to the jurisdiction of the state and federal courts located in Cook 
County, Illinois in connection with any action or proceeding arising out of or relating to this 
Agreement.  In any such litigation, each of parties hereto waive personal service of any 
summons, complaint or other process and agrees that service thereof may be made by certified or 
registered mail directed to the provider at its address set forth on the signature pages hereof. 

14. Entire Agreement; Severability. 

(a) This Agreement embodies the entire agreement and understanding of the 
parties hereto concerning the subject matter contained herein.  This Agreement supersedes any 
and all prior agreements and understandings between the parties, whether written or oral, with 
respect to the subject matter contained herein. 

(b) If any provision of this Agreement shall be declared invalid or 
unenforceable, the parties hereto agree that the remaining provisions of this Agreement shall 
continue in full force and effect. 

15. Amendment, etc.  No amendment or waiver of any provision of this Agreement 
or consent to any departure therefrom by a party hereto shall be effective unless in a writing 
signed by each of Lessor Parties and Agent and then such amendment, waiver or consent shall be 
effective only in the specific instance and for the specific purpose for which given.  No failure on 
the part of each of either Lessor Parties or Agent to exercise, and no delay in exercising, any 
right hereunder shall operate as a waiver thereof; nor shall any single or partial exercise of any 
right hereunder preclude any other or further exercise hereof or the exercise of any other right.  

16. Notices, etc.  Except as otherwise expressly provided herein, any notice required 
or desired to be served, given or delivered hereunder shall be in writing, and shall be deemed to 
have been validly served, given or delivered upon the earlier of (i) personal delivery to the 
address set forth below, (ii) in the case of facsimile transmission, when transmitted, and (iii) in 
the case of mailed notice, three (3) days after deposit in the United States mails, with proper 
postage for certified mail, return receipt requested, prepaid, or in the case of notice by Federal 
Express or other reputable overnight courier service, one (1) business day after delivery to such 
courier service; provided, however, that if any notice is tendered to an addressee and delivery 
thereof is refused by such addressee, such notice shall be effective upon such tender unless 
expressly set forth in such notice.  Notices to be provided pursuant to this Agreement shall be as 
follows:  (a)  If to Agent at:  The PrivateBank and Trust Company, at 120 South LaSalle Street, 
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Chicago, Illinois  60603; Attention:  James Harper, Managing Director, Telephone No. (312) 
564-1835; Facsimile No. (312) 564-6889; with a copy to: Duane Morris LLP, 190 South LaSalle 
Street, Suite 3700, Chicago, Illinois  60603; Attention:  Brian P. Kerwin, Esq.; Telephone No. 
(312) 499-6737; Facsimile No. (312) 499-6701;  (b)  If to Lessor Parties at: c/o Care Capital 
Properties, Inc., 191 North Wacker Drive, Suite 1200, Chicago, Illinois 60606, Attention: Portfolio 
Management (Senior Care Centers Portfolio), Telecopy No.: 312-881-4799; with a copy to c/o 
Care Capital Properties, Inc.,191 North Wacker Drive, Suite 1200, Chicago, Illinois 60606, 
Attention: Legal Department, Telecopy No.: 312-881-4798; or to such other address as each party 
designates to the other in the manner herein prescribed. 

 17. Execution In Counterparts; Facsimile.  This Agreement may be executed in 
counterparts, each of which when so executed shall be deemed to be an original and all of which 
when taken together shall constitute one and the same agreement.  A signature hereto sent or 
delivered by facsimile or other electronic transmission shall be as legally binding and 
enforceable as a signed original for all purposes. 

 

[Signatures appear on the following page.] 
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ANNEX A 

Leased Property 

 

See attached; 

includes all improvements thereon and all appurtenances thereto. 
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SCHEDULE 1 

LANDLORD ENTITIES 
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SCHEDULE 2 

MASTER LEASES 

Master Leases 

That certain Master Lease dated as of June 30, 2010, executed by SCC, as tenant, and NHP SCC, 
LLC, as landlord (as the same may be amended, restated, supplemented or otherwise modified 
from time to time, including, without limitation, pursuant to that certain First Amendment to 
Master Lease dated August 18, 2010, that certain Second Amendment to Master Lease dated as 
of December 15, 2010, that certain Third Amendment to Master Lease dated as of January 30, 
2015, that certain Fourth Amendment to Master Lease dated as of even date herewith, the First 
Omnibus Amendment and the Second Omnibus Amendment). 

That certain Master Lease dated as of September 1, 2015 executed by CCP Guest House 7613 
LLC; CCP Bradford 7612 LLC; CCP Shreveport Manor 7616 LLC; CCP Booker T. Washington 
7617 LLC; CCP Spring Lake 7611 LLC; CCP Spring Lake VL 7611 LLC; CCP Colonial Oaks 
7615 LLC; CCP Pilgrim Manor 7610 LLC and CCP Alpine 7614 LLC, as landlords, and SCC, 
as tenant (as the same may be amended, restated, supplemented or otherwise modified from time 
to time, including, without limitation, pursuant to that certain First Amendment to Master Lease 
dated as of even date herewith, the First Omnibus Amendment and the Second Omnibus 
Amendment). 

That certain Master Lease dated as of January 30, 2015, executed by SCC, as tenant, and CCP 
Baytown 7518 LLC (formerly known as VTR Baytown, LLC); CCP Mystic Park 7526 LLC 
(formerly known as VTR Mystic Park, LLC); CCP Paramount San Antonio 7527 LLC (formerly 
known as VTR Paramount San Antonio, LLC); CCP Paramount Pasadena 7536 LLC (formerly 
known as VTR Paramount Pasadena, LLC); CCP Pointe 7537 LLC (formerly known as VTR 
Pointe Rehab, LLC); CCP West Oaks 7517 LLC (formerly known as VTR West Oaks Austin, 
LLC); CCP West Oaks  7528 LLC (formerly known as VTR West Oaks Houston, LLC); CCP 
Westwood 7529 LLC (formerly known as VTR Westwood, LLC); CCP Cedar Bayou 7518 LLC 
(formerly known as VTR Cedar Bayou, LLC); CCP Bandera 7525 LLC (formerly known as 
VTR Bandera Rehab, LLC); CCP Riverside 7516 LLC (formerly known as VTR Riverside 
Rehab, LLC) and CCP Brodie 7515 LLC (formerly known as VTR Brodie Ranch, LLC), as 
landlords (as the same may be amended, restated, supplemented or otherwise modified from time 
to time, including, without limitation, pursuant to that certain First Amendment to Master Lease 
dated as of even date herewith, the First Omnibus Amendment and the Second Omnibus 
Amendment). 

That certain Lease Agreement dated as of February 11, 2011, executed by PM Management – 
San Antonio NC, LLC, as tenant, and Suntex Nursing SA I, LLC, predecessor-in-interest to CCP 
San Antonio 1920 LLC, as landlord (as the same may be amended, restated, supplemented or 
otherwise modified from time to time, including, without limitation, that certain First 
Amendment to Lease Agreement dated as of November 7, 2013, that certain Second Amendment 
to Lease Agreement dated as of January 6, 2014, that certain Third Amendment to Lease dated as 
of even date herewith, the First Omnibus Amendment and the Second Omnibus Amendment). 
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That certain Lease Agreement dated as of June 25, 2012, executed by PM Management – San 
Antonio AL, LLC, as tenant, and Suntex AL SA I, LLC, predecessor-in-interest to CCP Lakeside 
1900 LLC, as landlord (as the same may be amended, restated, supplemented or otherwise 
modified from time to time, including, without limitation, pursuant to that certain First 
Amendment to Lease Agreement dated as of January 6, 2014, that certain Second Amendment to 
Lease dated as of even date herewith, the First Omnibus Amendment and the Second Omnibus 
Amendment. 

That certain Amended and Restated Master Lease dated as of July 1, 2014, executed by NH 
Texas Properties Limited Partnership, predecessor-in-interest to CCP Coastal Palms 7600 LLC; 
CCP Westwood 7601 LLC; CCP River Ridge 7602 LLC, CCP Sandstone Ranch 7609 LLC and 
CCP Trisun, LLC, as landlords, and PM Management – Portfolio VII NC, LLC; PM 
Management – El Paso I NC, LLC and PM Management – Portfolio V NC, LLC, as tenants (as 
the same may be amended, restated, supplemented or otherwise modified from time to time, 
including, without limitation, pursuant to that certain First Amendment to Amended and Restated 
Master Lease dated as of even date herewith, the First Omnibus Amendment and the Second 
Omnibus Amendment). 
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	1. Definitions.  All capitalized terms used herein which are not specifically defined shall have the meanings provided in Article 9 of the Uniform Commercial Code as in effect in the State of Illinois from time to time (the “UCC”).  The following term...
	(a) all now-owned and hereafter acquired or arising Accounts, and all Instruments, Contracts and Chattel Paper relating to or arising out of any Accounts;
	(b) all money now or hereafter coming into the actual possession, custody or control of Agent or any agent or affiliate of Agent in any way or for any purpose (whether for safekeeping, deposit, custody, pledge, transmission, collection or otherwise);
	(c) all now owned or hereafter acquired Deposit Accounts and lockboxes into which proceeds from Accounts are deposited, including, without limitation, any and all deposit, securities, operating, lockbox and/or cash collateral account, and the monies a...
	(d) all proceeds and profits now or hereafter derived from the operation of Specified Tenants’ businesses;
	(e) all books and records, computer printouts, manuals and correspondence relating predominantly to and evidencing any of the foregoing; and
	(f) any and all replacements and proceeds of any of the foregoing.

	2. Rights in the Collateral.  The rights and priorities of the Secured Parties in the Collateral, as between the Secured Parties, shall be as set forth in this Agreement irrespective of (a) the validity of any security interest of either of the Secure...
	3. Priorities; Subordination; Standstill.
	(a) Until the Lender Debt is indefeasibly paid and satisfied in full in cash and the Lenders are no longer obligated to make advances under the Credit Agreement and the Credit Agreement has been terminated (or, if sooner, the date the Lessor Parties s...
	(b) The provisions of this Agreement shall continue to be effective or be reinstated, as the case may be, if at any time any payment in respect of Lender Debt is rescinded or must otherwise be returned by Agent or any Lender in the event of a Proceedi...
	(c) Lessor Parties shall have a second priority security interest in the Account Collateral until the Lender Debt is indefeasibly paid and satisfied in full in cash and Lenders are no longer obligated to make advances under the Credit Agreement and th...
	(d) Pursuant to the foregoing subordination, Lessor Parties will not be permitted to take (and Lessor Parties agree not to take) any action in respect of the Lender Account Collateral or retain or apply any proceeds thereof, or exercise any remedies o...
	(e) Lessor Parties shall have a first priority security interest in the Collateral other than the Lender Account Collateral and the Equity Interests.  Notwithstanding the foregoing, or any other provision in this Agreement or in any Loan Document, the...
	(f) At any time that Agent’s security interest in any portion of the Collateral is subordinated pursuant to paragraph (c) and (e) above, Agent will not be permitted to take (and Agent agrees not to take) any action in respect of such portion of the Co...
	(g) At Lessor Parties’ option, but without obligation on the part of Lessor Parties, within fifteen (15) calendar days (by 3:00 P.M. Central time on such 15th day) of Agent notifying Lessor Parties in writing that an Event of Default has occurred unde...
	(h) [Reserved]
	(i) Notwithstanding anything to the contrary herein, (i) in any Proceeding commenced by or against Specified Tenants, a Secured Party holding a subordinated security interest pursuant to the terms of this Agreement (a “Junior Secured Party”) may file ...
	(j)   Following the occurrence and during the continuation of an Event of Default under and pursuant to the terms of the Credit Agreement, upon the reasonable written request of the Lessor Parties, the Agent agrees that it shall use commercially reaso...
	(k) NOTWITHSTANDING ANY PROVISION TO THE CONTRARY IN THIS AGREEMENT, EFFECTIVE UPON THE DATE OF DELIVERY TO THE AGENT OF NOTICE THAT THE LESSOR PARTIES HAVE COMMENCED AN ENFORCEMENT ACTION, THE AGENT SHALL NOT APPLY THE PROCEEDS OF ANY ACCOUNT COLLATE...

	4. Cash Management.  Lessor Parties acknowledge that proceeds of the Accounts arising from the operation of the Facilities are initially paid to segregated bank deposit accounts in the names of each Subtenant and each Tenant other than SCC (collective...
	5. Release; Liquidation/Bankruptcy.
	(a) Lessor Parties agree that in the event that, in conjunction with the exercise of Lenders’ or Agent’s remedies against Specified Tenants in respect of any Lender Account Collateral under the Credit Agreement, any Lender Account Collateral is sold, ...
	(b) Notwithstanding the foregoing clause (a), to the extent that the proceeds of any sale of Lender Account Collateral exceeds the amount necessary to pay and satisfy in full all the Lender Debt, such excess shall be delivered to Lessor Parties (to th...
	(c) Lessor Parties agree that they will not object to or oppose a sale, compromise or other disposition of any of the Lender Account Collateral free and clear of security interests, liens or other claims of Lessor Parties under Section 363 of the Bank...
	(d) Agent agrees that neither it nor any Lender will object to or oppose a sale, compromise or other disposition of any of the Collateral (other than Lender Account Collateral) free and clear of security interests, liens or other claims of Lenders and...

	6. Modification of Loan.  Lenders and Agent  may alter, amend, supplement, release, discharge or otherwise modify any terms of the Loan Documents without the consent of the Lessor Parties; provided, that, neither Agent nor the Lenders may, without the...
	7. Payments in Trust; Marshalling.
	8. No Contesting of Liens.
	9. Agent’s Access to the Facility, Books and Records and Permits.
	10. No Agency; Lenders’ Authorization.
	11. Notices of Events of Default; Additional Documentation; UCCs.
	12. No Third Party Beneficiary.  This Agreement is solely for the benefit of the Secured Parties and may be relied upon and enforced solely by the Secured Parties and their respective successors, assigns and transferees.  Except for the parties descri...
	13. Choice of Law; Waiver of Jury Trial; Jurisdiction and Venue.  THIS AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED AND ENFORCED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF ILLINOIS APPLICABLE TO CONTRACTS TO BE PERFORMED THEREIN.  Each of the parti...
	14. Entire Agreement; Severability.
	15. Amendment, etc.  No amendment or waiver of any provision of this Agreement or consent to any departure therefrom by a party hereto shall be effective unless in a writing signed by each of Lessor Parties and Agent and then such amendment, waiver or...
	16. Notices, etc.  Except as otherwise expressly provided herein, any notice required or desired to be served, given or delivered hereunder shall be in writing, and shall be deemed to have been validly served, given or delivered upon the earlier of (i...
	17. Execution In Counterparts; Facsimile.  This Agreement may be executed in counterparts, each of which when so executed shall be deemed to be an original and all of which when taken together shall constitute one and the same agreement.  A signature...


