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In re: 

 
SENIOR CARE CENTERS, LLC, et al.,1 

 
Debtors. 
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§ 
§ 

 
CHAPTER 11 

 
CASE NO. 18-33967 (BJH) 

 
Jointly Administered 

 
THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS’ AMENDED 

OBJECTION  
TO (A) MOTION OF DEBTORS FOR ENTRY OF AN ORDER (I) APPROVING 

SETTLEMENT AGREEMENT, AND (II) GRANTING RELATED RELIEF  
WITH SABRA HEALTH CARE REIT, INC. AND TO (B) MOTION OF DEBTORS FOR 

ENTRY OF AN ORDER (I) APPROVING FORM OF OPERATIONS TRANSFER 
AGREEMENT, (II) AUTHORIZING TRANSFER OF THE OPERATIONS AND 

RELATED ASSETS OF THE TRANSFER PORTFOLIO FREE AND CLEAR OF ALL 
LIENS, CLAIMS, ENCUMBRANCES, AND INTEREST, AND (III) GRANTING 

RELATED RELIEF. 

 The Official Committee of Unsecured Creditors (the “Committee”) appointed in the above-

captioned chapter 11 cases files this amended objection (the “Objection”) to the Motion of Debtors 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are set forth in the Order (I) Directing Joint Administration of Chapter 11 Cases, and (II) Granting Related 
Relief [Docket No. 569] and may also be found on the Debtors’ claims agent’s website at 
https://omnimgt.com/SeniorCareCenters. The location of the Debtors’ service address is 600 North Pearl Street, Suite 
1100, Dallas, Texas 75201. 
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for Entry of an Order (I) Approving Settlement Agreement, and (II) Granting Related Relief with 

Sabra Health Care REIT, Inc. [Docket No. 574] (the “Settlement Motion”), and to the Motion of 

Debtors for Entry of an Order (I) Approving Form of Operations Transfer Agreement, (II) 

Authorizing Transfer of the Operations and Related Assets of the Transfer Portfolio Free and 

Clear of All Liens, Claims, Encumbrances, and Interests, and (III) Granting Related Relief [Docket 

No. 580] (the “OTA Motion”).2 In support of this Objection, the Committee respectfully shows 

the Court as follows: 

PRELIMINARY STATEMENT 

1. The Settlement Agreement and related OTA Motion should not be approved. 

Combined with the Debtors’ motion to transition 28 Sabra facilities (which provides a significant 

economic benefit to Sabra), the Settlement Agreement releases Sabra from significant exposure 

resulting from pre-petition transactions and provides them with additional funds—funds that are 

otherwise available for the creditors of these estates.  The Settlement Agreement is not in the best 

interest of unsecured creditors because it proposes to transfer to Sabra what may be the only 

remaining unencumbered cash of the estates -- $4 million sitting in an unencumbered escrow 

account – rather than encumbered cash available to pay them, and releases at least $19.6 million 

of avoidance claims for transfers to Sabra in the year before the bankruptcy (including a $3 million 

transfer of unencumbered insurance proceeds weeks prior to the bankruptcy), with no 

corresponding benefit or consideration for unsecured creditors (and inadequate consideration for 

the estate).   Clearly, the Settlement Agreement is not in the best interests of the estates’ creditors, 

                                                 
2 As of the date of this Objection, discovery is ongoing, and depositions of the Debtors and Sabra have been scheduled 
for Monday, March 18, 2019, although Sabra has indicated that it is not appearing for the deposition.  The background 
in this Objection is based upon review of documents received to date, and representations by counsel for the Debtors 
and Sabra as to the background facts.  The Committee reserves the right to amend or supplement this Objection, 
including at the hearing, based upon additional documents, information or testimony received.   
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disproportionately imposes the burdens of the settlement on unsecured creditors, and should not 

be approved.   

2. Additionally, the resolution of the Sabra Adversary Proceeding in the Settlement 

Agreement is a “give-away” to the demands of Sabra set forth in the Sabra Adversary Proceeding. 

By transferring the Transfer Portfolio and the Assets (as defined in the Settlement Motion) [28 of 

the 38 Sabra facilities to Blue Mountain] free and clear of current liabilities in excess of $4 million 

related to the Transfer Portfolio and the Assets, which the Debtors agree to pay, the Debtors are 

allowing Sabra to effectively “take-back” the Transfer Portfolio properties and then re-lease the 

Transfer Portfolio and the Assets to the New Operators (as defined in the Settlement Motion), for 

Sabra’s benefit.  For that benefit, the Debtors also relinquish any defense to the claims, pay Sabra 

a $6 million settlement payment and allow Sabra to take $4 million of the unencumbered Escrowed 

Funds. In total, the Settlement Agreement has the potential to reduce the amount available for the 

unsecured creditors by as much as $23.6 million, while also removing a significant portion of the 

Debtors’ operational portfolio, in a chapter 11 case where there are few unencumbered assets. 

3. The Settlement Agreement is unduly burdensome and prejudicial to all creditors of 

the Debtors, but most particularly the unsecured creditors, who receive nothing in return for the 

unencumbered cash given away and valuable avoidance claims that are released. It is neither fair 

and equitable nor in the best interest of the Debtors’ estate, and therefore the Settlement Motion 

should be denied. 

4. Moreover, the OTA Motion, seeking approval to transfer several Sabra-related 

properties, and the Sabra Settlement Motion cannot be considered separately. The transaction 

contemplated by the OTA for the Transfer Portfolio must be evaluated together with the terms of 
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the Sabra Settlement. Until the Committee’s object to the Settlement Motion are resolved, the OTA 

Motion must be denied as well. 

BACKGROUND 

5. On December 4, 2018 (the “Petition Date”), each of the Debtors filed voluntary 

petitions in the United States Bankruptcy Court for the Northern District of Texas (the “Court”) 

commencing cases (the “Chapter 11 Cases”) for relief under Chapter 11 of title 11 of the United 

States Code (the “Bankruptcy Code”). The Debtors continue to manage and operate their business 

as debtors-in-possession pursuant to sections 1107 and 1108 of the Bankruptcy Code. No trustee 

or examiner has been requested in the Chapter 11 Cases. 

6. On December 14, 2018, the Office of the United States Trustee for the Northern 

District of Texas appointed the Committee. 

7. As further discussed in the Settlement Motion and the Declaration of Kevin 

O’Halloran, Chief Restructuring Officer of Senior Care Centers, LLC, in Support of Chapter 11 

Petitions and First Day Pleadings [Docket No. 25] (the “Frist Day Affidavit”), prior to the Petition 

Date, Sabra Health Care REIT, Inc. and its affiliated entities (collectively, “Sabra”) were both 

landlords (in such capacity, the “Sabra Landlords”) for thirty-eight (38) of the Debtors’ facilities 

(such facilities, the “Sabra Facilities,” and the tenants and subtenants of the Sabra Facilities, the 

“Tenant Debtors”) and lenders to the Debtors under two (2) different loans, a 2015 term loan in 

the amount of $20 million (the “2015 Sabra Loan”) and a 2017 bridge loan in the amount of $7 

million (the “2017 Sabra Loan,” and together with the 2015 Sabra Loan, the “Sabra Loans”). 

8. In connection with the 2015 Sabra Loan, Senior Care Centers, LLC (“SCC”) 

entered into a Guaranty of Payment (the “Loan Guaranty”), pursuant to which SCC agreed to 

guarantee the 2015 Sabra Loan, which was made to certain of its affiliates. The Loan Guaranty 
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only obligates SCC as guarantor on the 2015 Sabra Loan, and did not contain a future indebtedness 

clause. Under the Loan Guaranty, SCC agreed that absent Sabra’s consent, it would not transfer 

“material assets of any Borrower, Guarantor or any Person or group of Persons Controlling any 

Borrower if such transfer would materially diminish the consolidated net worth” of itself or the 

borrowers under the 2015 Sabra Loan. 

9. Upon execution of the 2017 Sabra Loan, and in connection with the leases on the 

Sabra Facilities, the Tenant Debtors cross-collateralized and cross-defaulted the Sabra Loans with 

the leases of the Sabra Facilities. Pursuant to an intercreditor agreement between Sabra, the 

Administrative Agent (as defined in the First Day Affidavit), the Tenant Debtors, the borrowers 

under the Sabra Loans, and SCC, Sabra holds a second-priority lien on the Tenant Debtors’ 

accounts – including accounts receivable – and equity interests, and a first-priority lien on certain 

other assets of the Tenant Debtors. 

10. On February 1, 2018, Harden Pharmacy, LLC (“Harden Pharmacy”), a Debtor two 

levels below SCC that had no obligation to Sabra, sold its assets (the “Pharmacy Sale”) to certain 

purchasers for approximately $76 million pursuant to that certain Asset Purchase Agreement, dated 

as of December 7, 2017 (the “Pharmacy Sale APA”). Under the Pharmacy Sale APA, certain 

liabilities of Harden Pharmacy were excluded from the sale and instead remained with Harden 

Pharmacy. Despite outstanding liabilities, the entire $76 million in proceeds from the Pharmacy 

Sale were transferred out of Harden Pharmacy, either to SCC or to creditors of other Debtor 

entities, including over $12 million to Sabra. 

11. Prior to the Pharmacy Sale, but following the execution of the Pharmacy Sale APA, 

Sabra and SCC entered into an amendment of the 2017 Sabra Loan, despite Sabra having no 
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consent rights under such loan, pursuant to which the maturity date of the 2017 Sabra Loan was 

tied to the closing of the Pharmacy Sale, and which stated the following:  

[Sabra], for itself and its applicable Affiliates, hereby consents to the consummation 
of the Pharmacy Sale on the conditions that (a) concurrently with the consummation 
of the Pharmacy Sale, the Loan, together with all interested then accrued 
thereunder, is repaid and discharged in full, (b) the conditions precedent to Lender’s 
consent to the consummation of the  Pharmacy Sale under the amendment to the 
Holdco Loan Agreement of even date herewith have been satisfied, and (c) no 
Event of Default then exists. 

12. Despite Sabra not being a creditor of Harden Pharmacy, nor holding liens on any 

of its assets, Harden Pharmacy paid Sabra $12,234,970.00 (the “Pharmacy Sale Sabra Payment”) 

in connection with the Pharmacy Sale. Pursuant to the amendment to the 2017 Sabra Loan, 

$7,234,970.00 of the Pharmacy Sale Sabra Payment was made to satisfy the 2017 Sabra Loan. The 

remaining $5,000,000.00 of the Pharmacy Sale Sabra Payment was made to pay down the 2015 

Sabra Loan.  

13. Also in connection with the Pharmacy Sale and pursuant to that certain Escrow 

Agreement, dated as of February 1, 2018, by and between Harden Pharmacy, as seller, 

NeighborCare Pharmacy Services, Inc., as buyers’ representative, and Sabra (the “Escrow 

Agreement”), an indemnification escrow account was created on the closing date of the Pharmacy 

Sale which contained $7,600,000.00 (the “Escrowed Funds”) of the Debtors’ proceeds from the 

Pharmacy Sale. Due to the allocation of the Pharmacy Sale Sabra Payment between the Sabra 

Loans, which left the 2015 Sabra Loan outstanding, the Escrow Agreement provided for the 

Escrowed Funds to be paid first, to Sabra the amount as may be required to repay or fully discharge 

the 2015 Sabra Loan, and (b) second, any remaining amounts to Harden Pharmacy. As of the 

Petition Date, Sabra claims that $4,636,907.40 is owed by SCC under the 2015 Sabra Loan. 

Sabra’s counsel has represented to the Committee that Sabra was party to the Escrow Agreement 
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due to the requirement of their consent to the Pharmacy Sale under the Loan Guaranty. According 

to the First Day Affidavit, the Escrowed Funds are unencumbered. 

14. In addition, prior to the Petition Date, between June and August 2018, the Sabra 

Landlords applied $13,019,274.00 of the Debtors’ funds (the “Sabra Lease Escrows”) which it 

held either as security deposits or in escrow3 under the leases for the Sabra Facilities to satisfy 

unpaid rent. On December 19, 2018, Sabra filed its Plaintiffs’ Original Complaint for Declaratory 

Judgment [Docket No. 171], commencing an adversary proceeding against the Debtors (the “Sabra 

Adversary Proceeding”). The Sabra Adversary Proceeding seeks a declaration that the leases for 

the facilities of which Sabra was the landlord were terminated prepetition. As of the Petition Date, 

Sabra claims that in excess of $30,000,000 is owed by the Debtors on account of rent, fees, interest, 

capex, property taxes, and other damage claims. 

15. Finally, in the months prior to the Petition Date, the Debtors received 

approximately $10 million in insurance proceeds (the “Insurance Proceeds”) relating to a Sabra 

Facility damaged by Hurricane Harvey. Approximately $7 million was paid to the Debtors on 

account of property and structural damage to the facility (the “Property Damage Insurance 

Proceeds”), and approximately $3 million was paid to the Debtors on account of business 

interruption at the facility (the “Business Interruption Insurance Proceeds”). Pending further 

review, it does not appear at this time that Sabra’s lien extended to the Business Interruption 

Insurance Proceeds. Despite this fact, shortly before the Petition Date, and against the advice of 

counsel, the Debtors authorized payment of the Business Interruption Insurance Proceeds to Sabra, 

                                                 
3 In addition to the security deposits, the leases for the Sabra Facilities require the Debtors to allow the Sabra Landlords 
to hold certain amounts in escrow for capital expenditures and property taxes. 
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which Sabra applied to past due obligations.4 Sabra asserts a claim for the remaining $7 million of 

the Insurance Proceeds, which the Debtors used as working capital. 

16. In 2018 alone, Sabra received in excess of $28 million, in addition to rent, including 

in excess of $12 million from the Harden Pharmacy Sale, in excess of $13 million from the 

application of Sabra Lease Escrows, and $3 million from the Business Interruption Insurance 

Proceeds. 

OBJECTION 

17. The Bankruptcy Code does not confer the power to settle controversies to a debtor-

in-possession on its own. After all, it is not for itself that a debtor-in-possession seeks to settle 

controversies, but instead for the benefit of its estate and its creditors. Accordingly, pursuant to 

Rule 9019 of the Federal Rules of Bankruptcy Procedures (the “Bankruptcy Rules”), any 

settlement that a debtor-in-possession reaches is subject to approval by the bankruptcy court after 

notice to the creditors and a hearing. See Fed. R. Bankr. P. 9019 (“After notice and a hearing, the 

court may approve a compromise or settlement.”); see also Protective Comm. for Indep. 

Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424 (1968) (“[T]he duty of a 

bankruptcy court [is] to determine that a proposed compromise . . . is fair and equitable.”). The 

decision to approve a compromise “lies within the discretion of the trial judge.” In re AWECO, 

Inc., 725 F.2d 293, 297 (5th Cir. 1984).  

18. Given that any settlement reached by the debtor-in-possession is for the benefit of 

its estate and creditors, “the court should approve the settlement only when the settlement is fair 

and equitable and in the best interest of the estate.” Conn. Gen. Life Ins. Co. v. United Cos. Fin. 

Corp. (In re Foster Mortg. Corp.), 68 F.3d 914, 917 (5th Cir. 1995) (emphasis supplied). In other 

                                                 
4 Debtors’ counsel has represented to the Committee that the payment of the Business Interruption Insurance Proceeds 
to Sabra falls after September 5, 2018, which is 90 days prior to the Petition Date. 
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words, the bankruptcy court must not forget that, “in the bankruptcy context, the interests of the 

creditors[,] not the debtors[,] are paramount.” In re Tex. Extrusion Corp., 844 F.2d 1142, 1159 

(5th Cir. 1988). 

A. The Settlement Agreement Must Reflect a Reasonable Compromise of Each 
Individual Litigation Given the Debtors’ Probability of Success 

19. To guide bankruptcy courts in their evaluation of any potential settlement, the Fifth 

Circuit has developed a three-part test. Specifically, bankruptcy courts must consider, “(1) the 

probability of success in the litigation, with due consideration for the uncertainty in fact and law, 

(2) the complexity and likely duration of the litigation and any attendant expense, inconvenience 

and delay, and (3) all other factors bearing on the wisdom of the compromise.” Id. The Supreme 

Court has also explained the analysis necessary to this determination: 

There can be no informed and independent judgment as to whether a proposed 
compromise is fair and equitable until the bankruptcy judge has apprised himself 
of all facts necessary for an intelligent and objective opinion of the probabilities of 
ultimate success should the claim be litigated. Further, the judge should form an 
educated estimate of the complexity, expense, and likely duration of such litigation, 
the possible difficulties of collecting on any judgment which might be obtained, 
and all other factors relevant to a full and fair assessment of the wisdom of the 
proposed compromise. Basic to this process in every instance, of course, is the need 
to compare the terms of the compromise with the likely rewards of litigation. 

TMT Trailer Ferry, 390 U.S. at 424-425 (emphasis supplied). 

20. The Supreme Court in TMT Trailer Ferry stated bankruptcy courts should consider 

“all … factors relevant to a full and fair assessment of the wisdom of the proposed compromise.” 

TMT Trailer Ferry, 390 U.S. at 424. Thus, many Courts have considered additional factors 

including specifically: (1) the wishes of the majority of the creditors, (2) the nature and breadth of 

releases to be issued as a result of the settlement, and (3) whether the settlement promotes the 

integrity of the judicial system and public confidence in the system of bankruptcy administration. 

See e.g., In re Foster Mortg. Corp., 68 F.3d at 918 (“We believe a bankruptcy court should consider 
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the amount of creditor support for a compromise settlement as a ‘factor bearing on the wisdom of 

the compromise,’ as a way to show deference to the reasonable views of the creditors.”); In re 

Transcon. Energy Corp., 764 F.2d 1296, 1299 (9th Cir. 1985) (stating that a bankruptcy court 

“should carefully consider the wishes of a majority of the creditors.”); Reiss v. Hagmann, 881 F.2d 

890, 892 (10th Cir. 1989) (stating that “we have found no precedent for a compromise . . . actively 

opposed by the major creditors.”); In re Lloyd, Carr & Co., 617 F.2d 882, 889 (1st Cir. 1980) 

(stating the same); In re MCorp Fin., 160 B.R. 941, 953 (S.D. Tex. 1993) (listing the number of 

creditors actively supporting the settlement as a relevant factor in approval of a settlement); Nellis 

v. Shugrue, 165 B.R. 115, 122 (S.D.N.Y. 1994) (same); In re Remsen Partners, Inc., 294 B.R. 557, 

565 (Bankr. S.D.N.Y. 2003) (listing nature and breadth of releases as a relevant factor in approval 

of a settlement); In re Dow Corning Corp., 198 B.R. 214, 223 (Bankr. E.D. Mich 1996) (same); 

In Matter of Topgallant Lines, Inc., 1994 WL 16004864, *2 (Bankr. S.D. Ga.. June 1, 1994) 

(same); Nellis v. Shugrue, 165 B.R. 115, 122 (S.D.N.Y. 1994); In re Best Products Co., Inc., 168 

B.R. 35, 50 (Bankr. S.D.N.Y. 1994) (same and noting “a court is obligated to make an examination 

of how the accord affects the rights of third parties.”); In re Fugazy, 150 B.R. 103, 103, 106 (Bankr. 

S.D.N.Y. 1993) (same, also stating “the court should permit a full hearing as to the merits of the 

proposed settlement before the movants are allowed to commence litigation which would be 

mooted if the settlement is approved. Obviously, the movants should be authorized to have 

discovery as to the settlement issues pursuant to Federal Rule of Bankruptcy Procedure 9014.”); 

In re Meyer, 105 B.R. 920, 927 (Bankr. D. Minn. 1989) (settlement disapproved in part because it 

undermined the integrity of the system); see also, In re Bates, 211 B.R. 338, 343, 345-46 (Bankr. 

D. Minn. 1997) (listing “[w]hether conclusion of the litigation promotes the integrity of the judicial 

system” as a factor the court must consider in weighing the merits of settlement); In re Hiller, 179 
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B.R. 253, 259-60 (Bankr. D.Colo. 1994) (considering the impact of proposed settlement terms on 

“the integrity of the judicial system”). 

B. The Court Must Reach an Objective and Educated Evaluation of the Settlement 
Agreement 

21. Although bankruptcy courts are entitled to give a debtor-in-possession’s judgment 

some deference, they may not simply “rubber stamp” the debtor-in-possession’s recommendation. 

TMT Trailer Ferry, 390 U.S. at 434. The debtor-in-possession has the burden of persuading the 

court that that the settlement is fair and equitable and in the best interests of the estate. In re Adkins 

Supply, Inc., No. 11-10353-RLJ-7, 2013 Bankr. LEXIS 4915, at *21 (Bankr. N.D. Tex. Nov. 15, 

2013). Specifically, it is the bankruptcy judge’s duty to “reach an intelligent, objective and 

educated evaluation” of the settlement, which evaluation “cannot be carried out absent a sufficient 

factual background.” In re Aweco, Inc., 725 F.2d 293, 299 (5th Cir. 1984).  

22. In Aweco, the Fifth Circuit vacated the District Court order affirming the 

Bankruptcy Court’s approval of a settlement where it found the record revealed “gaping holes in 

the background information” including the examiner’s lack of knowledge as to whether the 

property in question was encumbered by prior liens, and stating “the record is so incomplete that 

any valuation … of the estate as a whole is purely conjectural.” Id. The Court continued, 

“unsubstantiated, gratuitous declarations … cannot support an approval of a settlement.” Id. In 

Aweco, the Court acknowledged that “preserving a settlement potentially advantageous to the 

debtor and its creditors is a worthy goal,” but though “[t]ime pressure apparently influenced the 

bankruptcy judge to deny the [creditor’s] request for a continuance to develop evidence … the 

need for expedition is not a justification for abandoning proper standards.” Id. (citing TMT Trailer 

Ferry, 390 U.S. at 450). “[D]ecisions as central to bankruptcy proceedings as approval of 
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settlements cannot be visceral[,] [t]hey must issue from reason and rest upon factual 

undergirdings.” Id. at 300. 

C. The Settlement Agreement Does Not Reasonably Resolve the Sabra Adversary 
Proceeding, the Sabra Claims, or Any of the Debtors’ Potential Actions Against Sabra 

23. The Settlement Agreement aims to resolve at least five separate litigation matters 

(collectively, the “Litigation Matters”), namely (1) the Sabra Adversary Proceeding; (2) Sabra’s 

pre-petition claims and post-petition claims (collectively, the “Sabra Claims”) against the Debtors; 

(3) a potential preference action (the “Insurance Preference Action”) for $3 million in Business 

Interruption Insurance Proceeds paid to Sabra; (4) a potential fraudulent transfer action (the 

“Pharmacy Fraudulent Transfer Action”) for more than $12 million in connection with the 

Pharmacy Sale Sabra Payment; and (5) a potential fraudulent transfer action (the “Escrow 

Fraudulent Transfer Action”) for $4.6 million in connection with the granting of rights to Sabra to 

the Escrowed Funds. 

24. Of these Litigation Matters, the Debtors have chosen to focus on the Sabra 

Adversary Proceeding and the Sabra Claims in the Settlement Motion as sufficient evidence for 

the Court to approve the Settlement Agreement. However, the Court cannot simply ignore more 

than $23.6 million in other potential recoveries for the estate that the Debtors are releasing. In 

addition, the Debtors do not meet their burden in establishing that settlement of the Sabra 

Adversary Proceeding and the Sabra Claims pursuant to the Settlement Agreement is in the best 

interest of the estate and its unsecured creditors. 

25. Accordingly, it is the responsibility of the Court to evaluate each of these five 

litigation matters to protect the interest of the creditors in these Chapter 11 Cases by determining 

the likelihood of success by the Debtors or their estate, as well as the complexity and likely 

duration of the litigation to achieve success in each of the Litigation Matters. When evaluating 
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each of the Litigation Matters and the Settlement Agreement as a whole, the Court should take 

note that the Settlement Agreement is opposed by the Committee and the estates’ senior lender 

(CIBC), contains a far reaching and absolute release of Sabra from any liability in these Chapter 

11 Cases,5 and that the Debtors have provided little to no evidence to meet their burden and sought 

approval on an expedited basis, therefore asking the Court to approve the Settlement Agreement 

before the Court or other parties-in-interest have a chance to properly evaluate it, which 

undermines the integrity of the system of bankruptcy administration.  

i. The Insurance Preference Action 

26. In the months prior to the Petition Date, the Debtors received approximately $10 

million in insurance proceeds relating to a Sabra Facility that was damaged by Hurricane Harvey. 

Approximately $3 million of the Insurance Proceeds were paid to the Debtors on account of 

business interruption at the facility. It does not appear at this time that Sabra’s lien extended to the 

Business Interruption Insurance Proceeds. Despite this fact, in the weeks before the Petition Date 

(November of 2018), and against the advice of counsel, the Debtors authorized payment of the 

Business Interruption Insurance Proceeds to Sabra, which Sabra presumably applied to past due 

obligations. Debtors’ counsel has represented to the Committee that the payment of the Business 

Interruption Insurance Proceeds to Sabra falls after September 5, 2018, which is within 90 days 

prior to the Petition Date. 

27. Section 547(b) of the Bankruptcy Code, “empowers a . . . debtor in possession to 

avoid a transfer as preferential if he can establish all of the following elements: 1) a transfer of 

                                                 
5 Although the Settlement Motion characterizes the Sabra release of the Debtors and the Debtors’ release of Sabra as 
“mutual releases,” the releases are not mutual. In fact, the Debtors’ release of Sabra is broader than Sabra’s release of 
the Debtors.  Moreover, the Settlement Agreement provides for Sabra to receive $1,250,000 on April 30, 2019, 
regardless of whether the Effective Date has occurred.  The Effective Date is triggered by date of the last closing under 
the OTA, which may well occur after April 30, 2019.  Thus, under the Settlement Agreement, there is risk that the 
Debtors pay $1,250,000 to Sabra, without having the benefit of the Sabra release, and without knowing whether and 
when it will become effective.   
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property of the debtor; 2) to or for the benefit of a creditor; 3) for or on account of an antecedent 

debt owed by the debtor before the transfer was made; 4) made while the debtor was insolvent;  

5) made on or within ninety days before the date of the filing of the petition . . .; and 6) that enables 

the creditor to receive more than such creditor would receive if A) the case were a case under 

Chapter 7 of Title 11; B) the transfer had not been made; and C) such creditor received payment 

of such debt to the extent provided by Title 11. 11 U.S.C. § 547(b); Nielsen v. United States, 143 

B.R. 93, 95 (Bankr. N.D. Tex. 1992) (citing Coral Petroleum, Inc. v. Banque Paribas-London, 

797 F.2d 1351 (5th Cir. 1986)). Under Section 547(f), “the debtor is presumed to have been 

insolvent on and during the 90 days immediately preceding the date … of the petition.” 11 U.S.C. 

§ 547(f). 

28. The payment of the Business Interruption Insurance Proceeds to Sabra was a 

transfer of property of the Debtor, because it was a payment of the Debtors’ funds. The payment 

was for the benefit of Sabra, a creditor of the Debtors, and was applied to past due obligations of 

the Debtors to Sabra, an antecedent debt. As stated, Debtors’ counsel has represented to the 

Committee that the payment of the Business Interruption Insurance Proceeds to Sabra fell after 

September 5, 2018, which is within 90 days prior to the Petition Date, which also means that the 

Debtors were presumed insolvent at the time of the transfer. Finally, the $3 million payment 

enabled Sabra to receive more than it would have received in a hypothetical chapter 7 liquidation. 

29. The Committee believes that the estate has a very high likelihood of success in the 

Insurance Preference Action, which is an asset of significant value to unsecured creditors. 

However, the Settlement Agreement simply seeks to release the Insurance Preference Action for 

$0. Preference actions are not complex litigation which require significant resources and time, and 

could easily be pursued for the benefit of general unsecured creditors. 
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ii. The Pharmacy Fraudulent Transfer Action and the Escrow Fraudulent 
Transfer Action 

30.  Upon the sale of substantially all of the assets of Harden Pharmacy in the Pharmacy 

Sale, certain current liabilities were excluded from transfer to the purchasers under the Pharmacy 

Sale APA. While the Debtors have not produced documents reflecting the exact amount of 

liabilities Harden Pharmacy had after the sale, as of the Petition Date ten months later, the Debtors’ 

schedules list the liabilities of Harden Pharmacy as $366,855.09, plus a number of unliquidated 

and contingent liabilities. Despite the liquidation of Harden Pharmacy’s assets, the proceeds of the 

sale were transferred away from the entity, either to SCC or to creditors of other Debtor entities. 

Part of this transfer of proceeds was (1) the Pharmacy Sale Sabra Payment, totaling in excess of 

$12 million, and (2) the transfer of rights to $4.6 million of the Escrowed Funds to Sabra, which 

was also comprised of proceeds from the Pharmacy Sale. Accordingly, both of these transfers are 

potentially voidable, and can be recovered for the benefit of unsecured creditors. 

31. Under Section 548 of the Bankruptcy Code, “a transaction is fraudulent if it is 1) a 

transfer of the debtor's interest in property, 2) made within one year of the filing of the bankruptcy 

petition, 3) an exchange for which the debtor received less than a reasonably equivalent value, and 

4) made while the debtor was insolvent [or caused the debtor to become insolvent as a result of 

such transfer].” 11 U.S.C. § 548(a)(1)(B); In re McConnell, 934 F.2d 662, 664 (5th Cir. 1991). A 

debtor-in-possession may avoid such a transaction by recovering the property so transferred or its 

value. Id. Under Section 101(32)(A) of the Bankruptcy Code, insolvency is defined as, “financial 

condition such that the sum of such entity’s debts is greater than all of such entity’s property, at a 

fair valuation … .” 11 U.S.C. § 101(32)(A). 

32. Both the Pharmacy Sale Sabra Payment and the transfer of rights to the Escrowed 

Funds were transfers of a Debtor’s interest in property, as Harden Pharmacy is one of the Debtor 
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entities. These transfers were made on or after February 1, 2018, within one year of the Petition 

Date, and these transfers, along with the transfers to SCC and other creditors of other Debtor 

entities, caused Harden Pharmacy to become insolvent.  

33. “Because the Bankruptcy Code does not define ‘reasonably equivalent value,’ the 

task of determining the scope of the term has been left to the courts.” In re Besing, 981 F.2d 1488, 

1494 (5th Cir. 1993). “Many courts have adopted a two-step process to determine whether 

reasonably equivalent value has been provided.” Think3 Litig. Tr. v. Zuccarello (In re Think3, 

Inc.), 529 B.R. 147, 200 (Bankr. W.D. Tex. 2015). “First, a court determines whether the debtor 

received an economic benefit at the time of the transfers or obligations.” Id. (citing Butler Aviation 

Int'l, Inc. v. Whyte (In re Fairchild Aircraft Corp.), 6 F.3d 1119, 1127 (5th Cir. 1993)). “Second, 

the value provided must be "reasonably equivalent" to what was received by the debtor.” Id.  

34. Accordingly, Harden Pharmacy received less than reasonably equivalent value in 

exchange for the Pharmacy Sale Sabra Payment and the transfer of rights to the Escrowed Funds; 

in fact, Harden Pharmacy received no value. Harden Pharmacy was not a Tenant Debtor, was not 

party to any loan or guaranty with Sabra, and Sabra was not a creditor, nor did it have liens on any 

of the assets of Harden Pharmacy. Therefore, Harden Pharmacy gained nothing in exchange for 

the transfer. 

35. As for the purported consent right under the 2015 Loan Guaranty, which was the 

alleged predicate for the $12 million payment to Sabra, no such consent right existed because (1) 

Harden Pharmacy was not a “Borrower, Guarantor or any Person or group of Persons Controlling 

any Borrower”6 and (2) the Debtors have not demonstrated how such transfer materially 

                                                 
6 To the contrary, the Guarantor indirectly controlled Harden Pharmacy, not the other way around. 
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diminished the consolidated net worth of SCC.  If the assets of Harden Pharmacy were sold for 

fair market value, there should have been no diminution of the consolidated net worth of SCC. 

36. The Committee believes Pharmacy Fraudulent Transfer Action and the Escrow 

Fraudulent Transfer Action are valuable claims that should inure to the benefit of unsecured 

creditors. Yet, the Settlement Agreement simply seeks to release these actions for $0. Such a 

release is not a reasonable compromise of the Pharmacy Fraudulent Transfer Action and the 

Escrow Fraudulent Transfer Action. As such, the proposed release of this claim, with no 

corresponding benefit to unsecured creditors, should not be approved. 

iii. The Sabra Adversary Proceeding 

37. The settlement of the Sabra Adversary Proceeding is less of a compromise between 

Sabra and the Debtors, and more of the Debtors conceding defeat in the Adversary Proceeding. 

While the Committee does not dispute the Debtors assertion that the outcome of the Sabra 

Adversary Proceeding is uncertain and any determination of the issues contained therein would be 

complex, the Settlement Agreement does not reflect this reality. Instead, the Settlement Agreement 

simply grants Sabra the relief it sought in the Sabra Adversary Proceeding without achieving any 

positive outcome for the estate, particularly unsecured creditors of the estate. 

38. Under the Settlement Agreement, the Debtors agreed, as settlement of the Sabra 

Adversary Proceeding, to (1) transfer the Transfer Portfolio and the Assets (as defined in the 

Settlement Motion) free and clear of current liabilities in excess of $4 million related to the 

Transfer Portfolio and the Assets, all of which the Debtors agree to pay; (2) pay Sabra a $6 million 

settlement payment; and (3) allow Sabra to retain $4 million of the Escrowed Funds in satisfaction 

of the 2015 Sabra Loan. It is hard to see where this compromise reflects the uncertain nature of 

the facts and law surrounding the Sabra Adversary Proceeding. As far as the Committee is aware, 
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the Debtors still assert that any termination of the leases for the Sabra Facilities pre-petition was 

invalid, and the Debtors still hold a leasehold interest in the Sabra Facilities. The litigation in the 

Sabra Adversary Proceeding is in its infancy, and the outcome of such litigation is far from certain. 

However, the Settlement Agreement resolves the Sabra Adversary Proceeding in the same manner 

a default judgment would. 

39. As the Debtors note, not litigating these issues will save the estate the potential 

costs of doing so, but such savings to the estate pale in comparison to the $10 million proposed to 

be paid to Sabra, including $4 million in unencumbered funds. As the Debtors state, their estate 

has limited resources to pay creditors. Yet, in seeking approval of the Settlement Agreement, the 

Debtors ask the Court to not only transfer a significant portion of the Debtors’ operational portfolio 

but also spend a significant amount of their limited resources in payment to Sabra, while at the 

same time releasing at least $23.6 million in claims against Sabra. The Settlement Agreement is 

not a reasonable compromise of the Sabra Adversary Proceeding with the Debtors’ likelihood of 

success at this nascent stage, even when factoring in any appurtenant costs associated with the 

litigation. As such, it should not be approved by the Court. 

iv. The Sabra Claims 

40. While the Committee does not dispute that Sabra is releasing its pre-petition claims 

against the estate, the fact is that the true value of the Sabra Claims is unknown. Sabra and the 

Debtors can assert that Sabra has in excess $30 million in pre-petition secured claims, but Sabra 

has yet to file a proof of claim against the estate, and the extent, value, and nature of the Sabra 

Claims has yet to have been evaluated by the Court. As such, the release of the Sabra Claims 

should have little or no bearing upon the Court’s evaluation of the Settlement Agreement. 
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41. As for the post-petition portion of the Sabra Claims, many of the same issues exist. 

Sabra has not filed an application for an administrative expense, and accordingly, this Court has 

not had a chance to evaluate whether such claims meet the standards for an administrative expense 

under the Bankruptcy Code, and if so, the value of such administrative expense. In addition, the 

post-petition portion of the Sabra Claims are in large part being satisfied by the $10 million 

payment to Sabra under the Settlement Agreement. Accordingly, the Committee does not find this 

alone to be a compelling basis for approval of the Settlement Agreement, especially in light of the 

proposed release of avoidance claims against Sabra of up to $23.6 million.  

  

CONCLUSION 

WHEREFORE, in light of the foregoing, the Committee respectfully requests that the 

Court enter an order (i) sustaining the Objection; (ii) denying the Settlement Motion; (iii) denying 

the OTA Motion; and (iv) granting such other and further relief as the Court may deem just and 

equitable. 

 

Dated this 17th day of March, 2019. 
 
GREENBERG TRAURIG, LLP 

By: /s/ Shari L. Heyen               
Shari L. Heyen  
Texas State Bar No. 09564750 
HeyenS@gtlaw.com 
1000 Louisiana, Suite 1700 
Houston, Texas 77002 
Telephone: (713) 374-3564 
Facsimile: (713) 374-3505 
 
-and- 
 
Nancy A. Peterman 
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Admitted Pro Hac Vice 
PetermanN@gtlaw.com 
77 West Wacker Dr., Suite 3100 
Chicago, Illinois 60601 

       Telephone: (312) 456-8410 
       Facsimile: (312) 456-8435 

 
Counsel for the Official Committee of 
Unsecured Creditors 

 

CERTIFICATE OF SERVICE 

The undersigned certifies that a true and correct copy of the foregoing document was served 

on March 17, 2019, to those parties entitled to receive notice via ECF. 

/s/ Shari L. Heyen               
Shari L. Heyen  
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