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COUNSEL TO THE DEBTORS AND
DEBTORS IN POSSESSION

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

§
In re: § Chapter 11

§
Senior Care Centers, LLC, et al.,1 § Case No. 18-33967 (BJH)

§
Debtors. § (Jointly Administered)

OMNIBUS REPLY IN SUPPORT OF VARIOUS MOTIONS OF THE
DEBTORS (I) APPROVING SETTLEMENT AGREEMENTS, (II) (A)

APPROVING FORM OF OPERATIONS TRANSFER AGREEMENTS, (B)
AUTHORIZING TRANSFER OF THE OPERATIONS AND RELATED

ASSETS OF CERTAIN FACILITIES FREE AND CLEAR OF ALL LIENS,
CLAIMS, ENCUMBRANCES, AND INTERESTS, AND (III) GRANTING

RELATED RELIEF

The above-captioned debtors and debtors in possession (the “Debtors”) hereby file this

omnibus reply (this “Omnibus Reply”)2 in support of various motions that seek entry of an

1 The Debtors in the Chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are set forth in the Order (I) Directing Joint Administration of Chapter 11 Cases, and (II) Granting Related
Relief [Docket No. 569] and may also be found on the Debtors’ claims agent’s website at
https://omnimgt.com/SeniorCareCenters. The location of the Debtors’ service address is 600 North Pearl Street,
Suite 1100, Dallas, Texas 75201.
2 Every position, argument, and stance taken by the Debtors in this Omnibus Reply is solely in support of the
Settlement & Sale Motions, specifically including the Sabra Settlement, and is for the purposes of settlement only.
In the event that the Settlement & Sale Motions, specifically including the Sabra Settlement, are not approved, all
parties revert to their original rights. The Debtors reserve all rights in this regard. The Debtors strongly dispute
certain parties’ positions set forth below, and reserve all rights to contest them if the Settlement & Sale Motions,
specifically including the Sabra Settlement, are not approved, and nothing herein shall constitute a waiver of any
arguments or defenses against certain parties in connection with these disputes.
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order (i) approving certain settlement agreements with underlying landlords, (ii)(a) approving

form of operations transfer agreements with new operators, (b) authorizing transfer of operations

and related assets of certain facilities free and clear of all liens, claims, encumbrances, and

interests, and (iii) granting related relief [Docket Nos. 574-585] (the “Settlement & Sale

Motions”). In support of the Settlement & Sale Motions and this Omnibus Reply, the Debtors

submit the Declaration of Kevin O’Halloran, Chief Restructuring Officer of the Debtors, in

Support of Settlement & Sale Motions (the “O’Halloran Settlement Declaration”), which is

attached as Exhibit A and incorporated herein by reference. In further support of the Settlement

& Sale Motions, the Debtors, by and through their undersigned counsel, respectfully represent as

follows:

PRELIMINARY STATEMENT

The Settlement & Sale Motions are a critical first step in the Debtors’ eventual exit from

bankruptcy by eliminating approximately one-third of the Debtors’ operations on terms that are

extremely favorable to the Debtors’ estates. The underlying facilities fall into two categories: (a)

the individual properties that are non-performing (i.e., a financial drain on the estate and not

strategically important to the Debtors’ reorganization efforts); and (b) the properties leased from

Sabra Health Care REIT, Inc. and certain of its affiliates (“Sabra”), which were purportedly

terminated by Sabra prepetition and are a mix of performing and non-performing assets that are

unavailable to the Debtors as part of their reorganization strategy unless the Debtors can

establish the prepetition termination was invalid, a speculative claim at best. Although the leases

have been rejected, the estates are still burdened with operating the facilities, managing

thousands of employees, risking exposure to potential tort liability and, importantly, incurring

ongoing administrative claims in the form of use and occupancy obligations to the benefit of
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Sabra (and the individual landlords). To date, neither Sabra nor the individual landlords have

received any rent or use and occupancy payments.

The proposed settlements contemplate transferring operations, eliminating stub rent and

post-rejection use and occupancy administrative obligations, and eliminating indemnification and

employee liabilities that are frequently seen in similar circumstances. As discussed before this

Court previously, these settlements are complicated and vary from case to case, but the

negotiated settlements represent very positive outcomes and relieve the estates of substantial

liabilities and, accordingly, should be approved by this Court. It must be noted that time is of the

essence, each of the Settlement & Sale Motions require approval of the agreements prior to April

1, 2019. This is not an artificial deadline. Indeed, the individual landlords and Sabra are highly

motivated to close these transactions by April 1, 2019 so they can take advantage of other state

programs that positively impact reimbursement rates. If the transfers are not approved prior to

April 1, 2019, the respective operators cannot take advantage of such program until next year,

which will fundamentally change their approach to the proposed settlements. If the proposed

Settlement & Sale Motions are not approved by April 2, 2019, there is reason to expect any

subsequent agreement may not be as favorable to the estates.

The settlement with Sabra (the “Sabra Settlement”), in particular, is extremely favorable

to the estates and represents a global settlement of at least $50 million in secured, administrative,

and general unsecured claims for a one-time payment of $10 million. Put another way, the one-

time $10 million payment represents a discount on the Debtors’ estimate of the administrative

use and occupancy obligations owed to Sabra from the Petition Date through the anticipated

closing of the transaction. The additional value received includes:

• waiver of approximately $30 million in prepetition general unsecured
claims related to prepetition rent, capital expenditure, and tax obligations;
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• avoiding a long drawn out litigation on administrative use and occupancy
and rent claims;

• waiver of second priority secured claims against the accounts receivable
generated by the Sabra properties, which could be as high as $20 million;

• waiver of future use and occupancy related to the 10 properties not
contemplated by this transaction;

• settlement of potential $4.7 million secured claims against a prepetition
escrow; and

• waiver of indemnification obligations, including future Medicare and
Medicaid claims, from the 28 transferred facilities.

By any measure, the Sabra Settlement is hugely favorable to the estates and all parties in

interest, including the Committee and CIBC.

In addition to objections attendant to transfers of assets, which the Debtors believe they

have largely resolved, the Committee objects to the Debtors’ business judgment in agreeing to

release speculative litigation claims against Sabra in exchange for a release of over $50 million

in total claims. The Debtors submit that the relatively low business judgment standard has easily

been met by the terms of the Sabra Settlement.

CIBC, after lying in wait for months, filed a late objection at nearly midnight on Friday

March 15, 2018, which for the first time raised allegations of actual and constructive fraud

related to the prepetition pharmacy transaction. CIBC fails to explain how, even if their fraud

allegations were properly and specifically pled, that would impact the proposed settlement with

Sabra and merely seeks to cloud the waters. The Debtors respectfully submit that such objections

should be overruled and the business judgment of the Debtors should be approved by this Court.

OBJECTIONS

For the benefit of the Court, the Debtors submit the following chart, which summarizes

the filed objections to the Settlement & Sale Motions and defines certain terms:
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“Tax Objections” • Bexar County, Gainesville ISD, Harris County, Jefferson County, Navarro County,
Nueces County, Orange County and Tom Green CAD (the “First Taxing Authorities”)
[Docket No. 650] (the “First Tax Objection”); and

• Navarro County (the “Second Taxing Authority”) [Docket No. 651] (the “Second Tax
Objection”); and

• Harris County (the “Third Taxing Authority”) [Docket No. 652] (the “Third Tax
Objection”); and

• Cherokee County, Hays County, and Midland CAD (the “Fourth Taxing Authorities”)
[Docket No. 657] (the “Fourth Tax Objection”); and

• Bexar County, City of El Paso, Gainesville ISD, Harris County, Jefferson County,
Navarro County, Nueces County, Orange County and Tom Green CAD (the “Fifth
Taxing Authorities,” and together with the First, Second, Third, and Fourth Taxing
Authorities, the “Texas Taxing Authorities”) [Docket No. 662] (the “Fifth Tax
Objection,” and together with the First, Second, Third, and Fourth Tax Objections, the
“Tax Objections”).

“UST Objection” • United States Trustee (“UST”) [Docket No. 669] (the “UST Objection”).
“HHSC
Objections”

• Texas Health and Human Services Commission (“HHSC”) [Docket Nos. 670 and 671]
(the “HHSC Objections”).

“USA Objection” • United States of America (“USA”) [Docket No. 672] (the “USA Objection”).
“Committee
Objection”

• The Official Committee of Unsecured Creditors (the “Committee”) [Docket No. 678]
(the “Committee Objection”).

“Assumption &
Assignment
Objection”

• Joerns Healthcare, LLC (“Joerns”) [Docket No. 664] (the “Equipment Objection”); and
• Cigna Healthcare of Texas, Inc. (“Cigna”) [Docket Nos. 679, 680, 681, 682, and 683]

(the “Cigna Objections,” and together with the Equipment Objection, the Assumption
& Assignment Objections”).

“LDOH
Objection”

• Louisiana Department of Health (“LDOH”) [Docket No. 688] (the “LDOH Objection”).

“Dentist
Objections”

• Atlas Dental Management, LLC (“Atlas”) [Docket Nos. 689 and 690] (the “Atlas
Objections”); and

• Onsite Dentists of Texas and Texas Nursing Home Management Solutions, LLC
(“Onsite”) [Docket Nos. 694 and 695] (the “Onsite Objections,” and together with the
Atlas Objections, the “Dentist Objections”).

“CIBC Objection” • CIBC Bank USA (“CIBC”) [Docket No. 699] (the “CIBC Objection”).

REPLY

A. Tax Objections

1. The Texas Taxing Authorities each objected for similar reasons. The State of

Texas imposes ad valorem taxes on personal property. The Texas Taxing Authorities do not

object to the transfer of the operations and related assets, but object to the transfer of the assets

free and clear of any existing ad valorem liens without receiving payment in full of all amounts

owed for tax years 2018 and 2019.

2. The Debtors respectfully request that the Tax Objections be overruled. Pursuant to

the Final Order Authorizing Payment of Prepetition Taxes and Fees [Docket No. 389] (the
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“Taxes Order”), the Debtors sought prior approval for permission to pay all taxes due to the

Texas Taxing Authorities for 2018.

3. Furthermore, pursuant to the terms of the OTAs, the Debtors are obligated to pay

the 2018 taxes and the 2019 taxes are to be prorated between the Debtors and the new operators

when such taxes become due. If the Debtors did not pay their tax obligations, under the

Bankruptcy Code and Texas law, the Texas Taxing Authorities’ priority is already established

and they have their remedy at law. The Debtors are not attempting to modify the Texas Taxing

Authorities rights under Texas law.

4. The Debtors believe that the amounts owed to the Texas Taxing Authorities will

be relatively minor, as the taxes relate only to personal property, and the Debtors have requested

that the Texas Taxing Authorities substantiate the underlying amounts owed, which are not

addressed in the Tax Objections. The Debtors intend to arrange payment prior to closing. The

Debtors will continue to work with the Texas Taxing Authorities to resolve the Tax Objections,

but, to the extent resolution cannot be found, the Tax Objections should be overruled.

B. UST Objection

5. The UST Objection requests that the orders approving the OTAs clarify that any

release provisions contained in the OTAs shall not grant a release in contravention of Bank of

N.Y. Trust Co. v. Official Unsecured Creditors’ Comm. (In re Pacific Lumber Co.), 584 F.3d

229, 252 (5th Cir. 2009) or Bankruptcy Code section 524(e).

6. The Debtors believe that Pacific Lumber and Bankruptcy Code section 524 are

inapplicable in the present situation. However, the Debtors will agree to include language that

provides that, to the extent this Court determines that Pacific Lumber or Bankruptcy Code

section 524 apply to the facts and circumstances of the present settlements and transfers, any
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release shall be limited as determined by this Court at the appropriate time. The UST Objection

should be withdrawn or overruled.

C. HHSC Objections

7. HHSC is the administrator of the Texas Medicaid Program and objects to the

extent that the sale motions seek to preempt applicable police and regulatory laws and

regulations related to the transfer of assets or to the issuance of permits or licenses. The Debtors

are not attempting to preempt those considerations and intend to resolve the HHSC Objection

consensually with the addition of language to the sale orders to resolve such concerns. Nothing

in the order is an attempt to override the applicable administrative process related to the issuance

of permits or licensees and nothing in the order directs HHSC to approve such transfers. If the

HHSC Objection is not resolved, the state’s interests are adequately protected and the HHSC

Objection should be overruled.

D. USA Objection

8. The USA objects to the Settlement & Sale Motions on the basis that they violate

jurisdictional limitations imposed by Congress, Medicare laws, Bankruptcy Code sections 363(f)

and 365, the Anti-Assignment Act, the Constitution’s Appropriations Clause, and they fail

preserve the rights of the U.S. Social Security Administration.

9. Prior to the filing of the USA Objection, the Debtors and USA were working

amicably to resolve any concerns and are negotiating proposed language for the sale orders. The

Debtors anticipate that a mutual resolution will be reached prior to entry of any orders. In the

event that one is not, the USA’s interests are adequately protected and the USA Objection should

be overruled.
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E. Committee Objection

10. The Committee Objection only objects to the Debtors’ motion seeking approval

of the Sabra Settlement. The Committee disputes the Debtors’ business judgment and argues that

the value of the potential claims against Sabra do not justify entry into the Sabra Settlement. The

Committee’s conclusion is not supported by the facts or applicable law.

11. The Committee Objection alleges that the speculative litigation claims against

Sabra are potentially so valuable that they justify overriding the Debtors’ business judgment in

approving the Sabra Settlement. The Committee Objection discusses the following claims

against Sabra (collectively, the “Sabra Litigation Claims”): (a) a potential preference claim (the

“Insurance Preference Claim”) for approximately $3 million in business interruption insurance

proceeds paid to Sabra prior to the Petition Date; (b) fraudulent conveyance actions related to the

prepetition asset sale of Harden Pharmacy LLC (“Harden Pharmacy”); (c) the potential value

of the adversary proceeding filed by Sabra, styled as Plaintiff’s Original Complaint for

Declaratory Judgment, Case No. 18-03365 [Docket No. 171] (the “Sabra Adversary

Proceeding”); and (d) the speculative or unknown nature of Sabra’s prepetition claims and

postpetition claims against the Debtors (collectively, the “Sabra Lease Claims”).

12. The Debtors dispute the Committee’s allegations that the Sabra Settlement fails to

account the Sabra Litigation Claims. Rather, the Sabra Settlement was intentionally constructed

as a global settlement of all Sabra Litigation Claims and the Debtors submit that the overall

settlement terms would be hugely beneficial to the Debtors’ estates in light of the speculative

nature of the Sabra Litigation Claims and the potential consequences of failure to approve the

Sabra Settlement. The Committee manages to both overestimate the value of the various Sabra

Litigation Claims and underestimate the value of the business divorce and terms of the Sabra
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Settlement to the estates. The Debtors will address each of the speculative Sabra Litigation

Claims in turn:

(i) Insurance Preference Claim

13. The Committee claims the Insurance Preference Claim involves a nearly certain

recovery of approximately $3 million against Sabra. Although the Debtors believe that Sabra

may have certain defenses to the Insurance Preference Claim, Sabra will certainly assert a setoff

or general unsecured claim for the alleged conversion of approximately $7 million in insurance

proceeds related to property damage that arguably should have been paid to Sabra. Depending on

the distributions to creditors in these cases (especially if the Sabra Settlement is denied and Sabra

asserts the entirety of their administrative, secured, and unsecured claims), a successful

prosecution of the Insurance Preference Claims is unlikely to have a net value of $3 million to

the estates. Any recovery will likely be significantly diluted once Sabra asserts all potential

claims against the estates. In fact, as the holder of a second priority security interest in the

receivables, after repayment of the secured obligations to CIBC, Sabra would hold the largest

secured and unsecured claims by a substantial margin and be the primary beneficiary of any

additional monies made available to unsecured creditors.

14. Accordingly, although the Insurance Preference Claim may represent some value

to the estates, it is dwarfed by the value obtained by the estates in resolving nearly $50 million in

administrative, secured, and general unsecured claims held by Sabra against the Debtors.

(ii) Harden Fraudulent Conveyance Claims

15. The Committee asserts that Sabra was the beneficiary of two separate fraudulent

conveyances and further asserts that, if the estates were successful in the prosecution of such

claims, the Debtors would recover nearly $16.6 million for the estates. Of course, the prosecution

and successful recovery of judgments in fraudulent conveyance matters is inherently speculative
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as the parties attempt to recreate the facts and circumstances relevant to a past transaction. It

would be a substantial leap of faith to presume this speculative litigation could result in over $16

million return to the estates. Further, and more importantly, the purported fraudulent

conveyances do not stand up to scrutiny.

16. In February 2018, Debtor Harden Pharmacy, LLC sold substantially all of its

assets to NeighborCare Pharmacy Services, Inc., as buyer’s representative on behalf of various

entities (the “Buyer”), which generated approximately $76 million in sale proceeds (the

“Harden Pharmacy Sale”). At closing, the following transfers were made: (a) Sabra received

approximately $12 million (the “Sabra Harden Payment”) to pay down certain valid loan

obligations; (b) CIBC received approximately $21 million to pay down certain valid loan

obligations; and (c) approximately $29 million was upstreamed to Debtor Harden Pharmacy’s

parent for working capital. In addition, a third party indemnification escrow of $7.6 million (the

“Indemnification Escrow”) was created to provide payment for indemnification claims asserted

by Buyer arising from the Harden Pharmacy Sale. Attached hereto as Exhibit B is a true and

accurate copy of the Indemnification Escrow. Pursuant to Section 1.3 of the Indemnification

Escrow, the funds in the Indemnification Escrow would be held for one year and first be

available to resolve any indemnification claims, then second to Sabra on account of

approximately $4.7 million (plus interest and attorney fees) (the “Sabra Harden Escrow

Payment”) to repay a valid loan obligation to Sabra, and third, the balance of the

Indemnification Escrow would be provided to Harden Pharmacy.3 The deadline to assert

indemnification claims was February 1, 2019 and no claims were asserted by Buyer.

17. The Committee Objection asserts that both the Sabra Harden Payment and the

rights provided to Sabra to receive the Sabra Harden Escrow Payment were both fraudulent

3 The Debtors address the CIBC allegations related to the Indemnification Escrow infra.
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conveyances (together, the “Alleged Harden Pharmacy Claims”) and argues, essentially, that

because the loans made by Sabra were to a different Debtor entity, it was inappropriate for the

Debtors to provide Sabra consent rights related to the allocation of the proceeds from the Harden

Pharmacy Sale. This position is untenable for several reasons.

18. First, as a threshold matter, the Indemnification Escrow arguably does not

constitute property of the estates at this point in time. Placing the funds into an escrow account,

outside of the Debtors’ control, removes the funds from property of the Debtors’ estates under

well-established bankruptcy law pertaining to escrows. see In re Atlantic Gulf Communities

Corp., 369 B.R. 156, 164-65 (Bankr. D. Del. 2007) (“The Court agrees with the … majority of

courts who conclude that an escrow into which a debtor puts its property or from which the

debtor is entitled to payments after satisfying a condition) is not property of the estate. . . [T]he

Escrow is not property of the Estate, even though the contingent interest that the Debtor has in

the Escrow is property of the Estate.”); In re Dolphin Titan Intern., Inc., 93 B.R. 508 (Bankr.

S.D. Tex. 1988) (escrowed funds placed into an account by debtor are not property of the estate);

In re TTS, Inc., 125 B.R. 411 (Bankr. D. Del. 1991) (escrowed funds are not property of the

estate; debtor had only bare legal title to the escrow account).

19. Second, the Committee’s allegations are not founded by a reasonable amount of

diligence. Despite having notice of the actual terms of the Sabra Settlement since before the

motion was filed on February 26, the Committee failed to perform diligence and investigate the

Alleged Harden Pharmacy Claims. In fact, only a few days before the objection deadline, the

Committee noticed discovery seeking depositions and documents on approximately 2-3 business

days-notice. The Debtors have attempted to accommodate these unreasonable demands, but the
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current allegations are merely speculation and conjecture. They are not sufficiently supported to

warrant a denial of the Sabra Settlement.

20. Third, it is critical to the Committee’s constructive fraudulent conveyance claims

that it establish that Harden Pharmacy was insolvent at the time the Alleged Harden Pharmacy

Claims arose. The Committee asserts the fact that the Debtors have scheduled approximately

$367,000 in general unsecured claims for Debtor Harden Pharmacy must mean that, at the time

of the transaction, Harden Pharmacy was insolvent. This staggering leap is unsupported by any

evidence and several factors weigh directly against this conclusion: (a) virtually all of Harden

Pharmacy’s creditors were paid in full prior to or shortly after the Harden Pharmacy Sale (a point

argued by CIBC in its objection at page 6), as is typical in an asset sale – no involuntary

bankruptcy or receivership followed, the legal entity only existed as the beneficiary of the

Indemnification Escrow; (b) the proceeds of the transaction were used to pay significant

creditors, including the applicable landlord, CIBC, Sabra, and approximately $29 million in cash

was upstreamed to the parent Debtors; (c) the Debtors, as a business enterprise, were not in

default with their lender, CIBC, meaning they were in formula and presumably solvent based on

the balance sheet; and (d) the existing creditors of Harden Pharmacy are miscellaneous creditors

for small amounts, which may be subject to dispute, were unknown creditors that surely could

have been paid at the time.

21. Notwithstanding the absence of any evidence that Harden Pharmacy was

insolvent, to the extent all or a portion of the $367,000 in scheduled creditors are legitimate

creditors of Harden Pharmacy, the Harden Pharmacy estate is the beneficiary of the remaining

proceeds from the Indemnification Escrow. If the Sabra Settlement is approved, there will be
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over $3.7 million in proceeds owed to Harden Pharmacy, an amount far exceeding the applicable

claims.

22. Fourth, with respect to the Harden Pharmacy Payment, SCC could have just as

easily upstreamed the $12 million along with the additional cash upstreamed to the Debtors and

paid the $12 million from the general account, which would not be subject to any objection.

Alternatively, the $12 million could have been used to pay down the CIBC line and reborrowed

by the Debtors and paid to Sabra to repay the applicable loans. The Committee attempts to

elevate form over substance.

23. There is no reasonable basis to find that Harden Pharmacy was insolvent at the

time of the Harden Pharmacy Sale or that the proposed transactions were otherwise fraudulent

conveyances. In any event, these facts at least mitigate against concluding that the Alleged

Harden Pharmacy Claims are certain to result in any recovery for the benefit of creditors.

(iii) Sabra Adversary Proceeding

24. The Committee asserts that the Sabra Settlement constitutes a wholesale

abandonment of potential claims against Sabra in the Sabra Adversary Proceeding without any

value for the estates. This assertion is unfounded for several reasons.

25. First, the Committee fails to articulate any claims it believes the Debtors could

assert against Sabra in the Adversary Proceeding. In the Adversary Proceeding, Sabra seeks,

among other things, a declaratory judgment that the leases were properly terminated prepetition.

To the extent the Committee is referring to the Insurance Preference Claim or Alleged Harden

Pharmacy Claims, this is duplicative of prior comments. The Committee is instead referring to

the Debtors potential to challenge the prepetition termination.

26. Second, in the event the Debtors were to successfully argue that Sabra failed to

terminate the leases prepetition, the implications of this success would include, among other

Case 18-33967-bjh11 Doc 705 Filed 03/18/19    Entered 03/18/19 12:04:01    Page 13 of 65



14
67837247.6

things: (a) salvaging the one valuable Sabra portfolio, which could have potentially been sold to

another operator, this is of course, highly speculative; (b) because the rejection of the leases

would have occurred in January 2019, the estates would be obligated to pay the full aggregate

lease rate of $4.8 million for that month (which is nearly half what the Sabra Settlement provides

for the entire four month postpetition period and after closing); and (c) Sabra would be entitled to

rejection damages claims on the 38 properties of approximately $57 million, bringing their total

claim to nearly $90 million.

27. The Sabra Adversary Proceeding presented, and still does, an attempt to preserve

potential estate assets, which consisted of one of Sabra’s seven real estate portfolios with the

Debtors. It was a calculated risk, but is a double edged sword. It is very difficult, if not

impossible, to place a value on the dismissal of the Sabra Adversary Proceeding. It is certainly

insufficient to justifying overriding the Debtors’ business judgment.

(iv) Sabra Lease Claims

28. The Committee dismisses the value of the estate of the Sabra Lease Claims,

stating they are unsubstantiated and, because no claim has been filed, they are irrelevant. This

attempt to ignore the elephant in the room is inappropriate and counterproductive, especially as it

concerns the interests of unsecured creditors.

29. The aggregate amount of prepetition claims in these cases is estimated to be

approximately $45 million. Sabra, at this point, is the single largest creditor in these Chapter 11

Cases, ahead of CIBC. Sabra has general unsecured claims consisting of approximately $30

million in prepetition claims for rent, unpaid taxes, capital expenditures, and unpaid insurance

proceeds. Sabra has a secured claim in the amount of $4.7 million plus interest and attorney’s

fees in the Indemnification Escrow and also has a second priority lien on all accounts receivable

generated from the Sabra facilities (approximately one third of the Debtors’ postpetition
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receivables). In addition, Sabra has an administrative use and occupancy claim for approximately

four (4) months of postpetition rent or use and occupancy obligations received by the Debtors,

assuming the leases were terminated prior to the Petition Date.

30. The Debtors and Sabra dispute the value of the claim for postpetition rent and use

and occupancy. Given the Sabra Adversary Proceeding, it is still in dispute as to whether the

leases were terminated prior to the Petition Date and whether the contract rate for postpetition

rent even applies. As discussed in the O’Halloran Settlement Declaration, the contract rate of the

Sabra rent for all properties is approximately $4.8 million per month. The Debtors assert that the

use and occupancy claim by Sabra is approximately $2.5 million per month. Sabra asserts that

the use and occupancy claim is approximately $3.5 million per month. It is unclear how the

Court would rule on a use and occupancy claim litigation between Sabra and the Debtors, but

presumably Sabra would be entitled to at least $10 million in total use and occupancy from the

Petition Date through April 1, 2019. In addition, the Sabra Settlement contemplates no use and

occupancy for the Debtors continued possession and operation of the 10 facilities that are not

transferred under the terms of the Sabra Settlement, a clear benefit to the estate going forward.

31. If the Sabra Settlement is not approved, Sabra would assert use and occupancy for

the entire portfolio of 38 properties going forward, which would generate substantial

administrative liability to the estates. Put another way, if the Sabra Settlement is not approved,

Sabra is likely entitled to a total of $12.5 million in administrative use and occupancy payments

starting in April 2019 and continuing until the properties are otherwise disposed.

32. The Committee repeatedly asserts that the Sabra Settlement reduces the amount

available to unsecured creditors by $23.6 million. It is unclear where this number is generated

because the Committee discusses the Insurance Preference Claims ($3 million), the Pharmacy
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Fraudulent Transfer Claim ($12 million), and the Escrow Fraudulent Transfer Claim ($4

million), for a total of approximately $19 million in recoveries. Even assuming the estates are

successful in recovery these funds in full, it ignores the fact that denying the Sabra Settlement

would result in the estates having to address an ongoing administrative and use and occupancy

claim of at least $2.5 million per month (currently approximately $10 million and would

continue to accrue in April 2019 and beyond), the prepetition Sabra Lease Claims of

approximately $30 million, second priority secured claims in approximately one-third of the

Debtors’ receivables, and potential rejection damages claims of approximately $57.6 million.

33. Courts approve transactions pursuant to Bankruptcy Code section 363 if the

transaction represents the reasonable business judgment of the debtor.4 If a valid business

justification exists for the transaction, as it does in these Chapter 11 Cases, a debtor’s decision to

sell property out of the ordinary course of business enjoys a strong presumption “that in making

a business decision the directors of a corporation acted on an informed basis, in good faith and in

an honest belief that the action taken was in the best interests of the company.”5 Therefore, any

4 See Inst. Creditors of Cont’l. Air Lines, Inc. v. Cont’l. Air Lines, Inc. (In re Cont’l. Air Lines), 780 F.2d 1223,
1226 (5th Cir. 1986) (“[F]or the debtor-in-possession or trustee to satisfy its fiduciary duty … there must be some
articulated business justification for using, selling, or leasing the property outside the ordinary course of business.”);
In re Moore, 608 F.3d 253, 263 (5th Cir. 2010) (“A sale of assets under § 363 … is subject to court approval and
must be supported by an articulated business justification, good business judgment, or sound business reasons.”); In
re Delaware & Hudson Rv. Co., 124 B.R. 169, 176 (D. Del. 1991) (holding that a court must be satisfied that there
is a “sound business reason” justifying the preconfirmation sale of assets); In re Phoenix Steel Corp., 82 B.R. 334,
335-36 (Bankr. D. Del. 1987) (stating that the elements necessary for approval of a section 363 sale in a Chapter 11
case are “that the proposed sale is fair and equitable, that there is a good business reason for completing the sale and
the transaction is in good faith”); see also Comm. of Equity Security Holders v. Lionel Corp. (In re Lionel Corp.),
722 F.2d 1063 (2d Cir. 1983); Stephens Indus. Inc. v. McClung, 789 F.2d 386, 391 (6th Cir. 1986).

5 In re Integrated Res., Inc., 147 B.R. 650, 656 (S.D.N.Y. 1992) (quoting Smith v. Van Gorkom, 488 A.2d 858, 872
(Del. 1985)); see also In re ASARCO, L.L.C., 650 F.3d 593, 601 (5th Cir. 2011) (“The business judgment standard in
section 363 is flexible and encourages discretion.”); GBL Holding Co. v. Blackburn/Travis/Cole, Ltd., 331 B.R. 251,
254 (Bankr. N.D. Tex. 2005) (“Great judicial deference is given to the [t]rustee’s exercise of business judgment” [in
approving a proposed sale under section 363].).
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party objecting to the Settlement & Sale Motions must have made a showing of “bad faith, self-

interest or gross negligence,” which no parties have sufficiently alleged.6

34. The Committee Objection to the Sabra Settlement misses the bigger picture and

should be overruled. The fraudulent transfer arguments raised by the Committee fail, and the

Sabra Settlement represents a great value to the Debtors’ estates and discounts nearly $50 million

in claims for only $10 million. The Sabra Settlement is in the best interests to the Debtors’

estates, creditors, and all parties in interest. Lastly, the Sabra Settlement is a product of the

Debtors’ sound business judgment.

F. Assumption & Assignment Objections

35. The Assumption & Assignment Objections primarily object on the basis of

inadequate disclosure and lack of delineated procedures pertaining to assumption, assignment,

and cure of executory contracts. These objections, while accurate, are not properly raised at this

time. The Settlement & Sale Motions do not contemplate the assumption and assignment of any

executory contracts.7 Given the timing of the execution of underlying OTAs and settlement

agreements, the new operators were not prepared to make decisions regarding which executory

contract they required for continued operations.

36. The Debtors are currently negotiating transition services agreements whereby the

Debtors would leave the leases for equipment in place for an interim period and the New

Operators would pay the ongoing costs of those leases. The Debtors are proposing a ninety (90)

6 In re Integrated Res., Inc., 147 B.R. at 656 (citing Smith v. Van Gorkom, 488 A.2d 858, 872-73 (Del. 1985)); see
also Comm. of Asbestos-Related Litigants v. Johns-Manville Corp. (In re Johns-Manville Corp.), 60 B.R. 612, 616
(Bankr. S.D. N.Y. 1986) (“Where the debtor articulates a reasonable basis for its business decisions (as distinct from
a decision made arbitrarily or capriciously), courts will generally not entertain objections to the debtor’s conduct.”).

7 The OTAs and settlement agreements do contemplate the assumption and assignment of the underlying unexpired
leases. The landlords, of course, are parties to the underlying documents and consent.
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day time period after closing to allow the Debtors, in conjunction with the New Operators, to

diligently determine which contracts and leases will be assumed and assigned.

37. The proposed sale orders all contain identical language that provides:

Notwithstanding anything herein to the contrary, the transfer of the Assets
pursuant to this Order shall not be free and clear of claims related to
executory contracts or unexpired leases that may be assumed and
assigned to the New Operators, unless (i) the Debtors provide notice of an
intention to assume and assign such executory contract to a New
Operator, (ii) the New Operator cures any defaults, to the extent that any
exist, relating to such contract, and (iii) the New Operator provides
adequate assurance of the future performance of such contract. For the
avoidance of doubt, all parties’ rights are reserved regarding (i) whether a
contract is assumable and/or assumable and assignable, (ii) the cure
amount related to any executory contract, and (iii) the ability of the
applicable New Operator to provide adequate assurance of future
performance.

38. The Debtors are working towards a mutual resolution of the Cigna Objections and

believe that one will be reached prior to the hearing on these matters. To the extent that one is

not, the Cigna Objections should be overruled, as premature and because their interests are

adequately protected.

39. Similar to the resolution of the Cigna Objections, the Debtors intend to mutually

resolve the Joerns Objection consensually prior to entry of any orders. In the event that the

Joern’s Objection is not mutually resolved, it should be overruled as premature.

G. LDOH Objection

40. The LDOH Objection primarily objects to the assignment of Medicaid contracts

free and clear of cure costs and failure to comply with applicable healthcare statutes and

regulations in the context of transferring operations to the new operators. The LDOH Objection

discusses a particular reimbursement dispute between the LDOH and the Debtors. This is a

disputed and ongoing litigation between the Debtors and the LDOH, it is not a valid cure

objection.
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41. The Debtors have proposed language to LDOH that they believe will resolve the

LDOH Objection. In Louisiana, per state law, the new operators are taking the applicable

provider number for the Debtors, which means the new operators are successors to the Debtors in

all respects related to the Debtors’ operations and Medicaid and Medicare. Put another way, the

new operators are responsible for any claims by Medicaid and Medicare. LDOH’s interest is not

impacted and LDOH can collect from the new operators in the ordinary course. The Debtors are

complying with all of the applicable statutes and regulations pertaining to the transfer and

licensing of a healthcare business of this nature.

42. The new operators have limited indemnification rights against an escrow created

pursuant to the Sabra Settlement and OTA related to the Louisiana properties. This does not

impact the liability of the new operators to the LDOH. Accordingly, the LDOH Objection should

be overruled.

H. Dentist Objections

43. The Dentist Objections object on the basis that the “sale” fails to preserve their

rights in the resident trust accounts, and the sale purports to transfer the resident trust accounts

free and clear of their interests.

44. The Dentists’ interests in the resident trust accounts are adequately protected. The

resident trust accounts are being transferred to the New Operators and the Dentists will continue

to receive payments as usual in the ordinary course of business. The Dentist Objections should

be overruled.

I. CIBC Objection

45. Although CIBC makes a number of arguments in an attempt to create some sense

of uncertainty or doubt regarding the proposed Sabra Settlement, the majority of the CIBC

Objection focuses on heretofore unknown and unsubstantiated allegations related to a potential
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fraudulent inducement action that CIBC may have against SCC related to approximately $16

million in transfers in the Harden Pharmacy Sale (the same transfers that are the subject to the

Alleged Harden Pharmacy Claims by the Committee). CIBC also argues that (a) the Sabra OTA

Motion and Sabra Sale Motion should not be contingent on one another; (b) the Sabra Sale

Motion and settlement is not fair and equitable; (c) approving the Sabra Sale Motion elevates

Sabra’s claims above that of CIBC; and (d) the Sabra OTA Motion should be denied because the

Debtors are transferring assets upon which CIBC has a lien without CIBC’s consent pursuant to

Bankruptcy Code section 363. As of the Petition Date, CIBC was owed approximately $45.56

million on account of their prepetition secured claims against the Debtors. Since the Petition

Date, at CIBC’s insistence, the Debtors have paid CIBC approximately $15 million, leaving the

Debtors’ current obligations at approximately $29 million

46. Despite the significant reduction of CIBC’s exposure in these case through the

diligent and effective efforts of the Debtors’ management and financial professionals, CIBC still

has the audacity to claim they are not adequately protected for payments made to Sabra under the

terms of the proposed Sabra Settlement. In addition, the entire CIBC Objection must be

considered in light of the fact that CIBC is significantly oversecured and adequately protected by

virtually any measure. Under the Credit Facility (as defined in the Third Interim Motion of

Debtors for Entry of Interim and Final Orders (I) Authorizing the Use of Cash Collateral, (II)

Granting Adequate Protection, (III) Modifying the Automatic Stay, (IV) Setting a Final Hearing,

and (V) Granting Related Relief [Docket No. 24] (the “Cash Collateral Motion”)) provided by

CIBC, the Debtors ability to borrow funds are limited to the outstanding accounts receivable.

The following chart summarizes the Debtors’ current accounts receivable:
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Net Eligible
Receivables8

Maximum
Borrowing
Capacity9

Ineligible
Receivables10

Total Collateral11

HUD $ 31,062,728 $ 22,520,476 $ 123,745,236 $ 154,808,023

Non-HUD $ 8,954,682 $ 6,492,145 $ 51,648,723 $ 60,602,956

Total $ 40,017,410 $ 29,012,623 $ 175,393,959 $ 215,410,979

Additionally, the following chart is based upon historic collection practices and total receivables.

Total Current
Receivables12

Collectable
Receivables13

Ineligible
Receivables14

Collectable
Illegible
Receivables15

Total
Collectable16

HUD $ 42,667,537 $ 33,400,784 $ 222,280,972 $ 15,559,668 $ 54,860,452

Non-HUD $ 13,112,648 $ 11,801,383 $ 94,980,616 $ 6,648,643 $ 18,450,026

Total $ 55,780,185 $ 45,202,167 $ 317,261,588 $ 22,208,311 $ 73,310,478

47. These charts shows that CIBC is substantially oversecured. CIBC has required the

Debtors to pay down the amounts outstanding during the pendency of the Chapter 11 Cases.

Based on eligible receivables only, CIBC is oversecured by approximately $10 million in face

value and $16 million based on historic collection practices. Further, although not included in the

Debtors’ borrowing base, the Debtors’ have ineligible receivables of approximately $317

million, which remain part of CIBC’s collateral. Of that amount, based on historic practice, the

Debtors believe approximately $22 million will be collected. Therefore, the Debtors’ believe that

CIBC has an equity cushion of at least $48 million.

8 Net Eligible Receivables are calculated under the Credit Facility Documents (as defined in the Cash Collateral
Motion), and, generally, include accounts receivable less than 120 days old.
9 Under the Credit Facility Documents, as amended, the Debtors are only able to borrow on up to 72.5% of Net
Eligible Receivables.
10 While not included in the Debtors’ borrowing base, the Debtors also have ineligible receivables which are
collateral of CIBC.
11 Net Eligible Receivables plus Ineligible Receivables.
12 Total current receivables included in the Debtors’ Borrowing Base Certificate (as defined in the Credit Facility
Documents).
13 The Debtors typically collect 90% of eligible receivables.
14 While not included in the Debtors’ borrowing base, the Debtors also have ineligible receivables which are
collateral of CIBC.
15 The Debtors typically collect 7% of ineligible receivables.
16 This amount reflects the total amount of receivables the Debtors believe they will collect.
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(ii) Sabra Motion Contingency

48. CIBC contends that the Sabra OTA Motion and Sabra Settlement Motion must be

considered separately and there is no reason that they should be tied together and to do so may

affect the patients’ well-being. The Sabra OTA Motion and Sabra Settlement Motion are directly

connected. The Sabra Settlement Agreement and Sabra OTA were negotiated at arm’s-length

and in good faith. Together, these complex negotiations occurred between Sabra, the new

operators, and the Debtors. The Sabra OTA and Sabra Settlement Agreement are complicated

with many interconnected and dependent parts. Further, the consideration of the Sabra OTA and

Sabra Settlement Agreement simultaneously allows all parties to move forward without further

litigation and uncertainty.

49. Interestingly, CIBC later argues that the Sabra Settlement Motion is flawed

because the Debtors do not receive appropriate consideration. This position cannot be reasonably

reconciled with CIBC’s argument that the Sabra OTA Motion and Sabra Settlement Motion

cannot be contingent on one another. The Debtors and Sabra could not reach agreement on the

Sabra OTA without the Sabra Settlement Agreement. Further, the Debtors were in the strongest

possible negotiation position, directly leading to more consideration, if the two motions were

considered together. Approval of the Sabra OTA without approving the Sabra Settlement

Agreement would deprive the estates of any leverage to resolve the Sabra claims. Sabra would

simply have no reason not to litigate and attempt to maximize use and occupancy payments,

secured claims, and unsecured claims. This allowed the Debtors to receive the most favorable

terms.

(iii) Sabra Settlement Motion

50. CIBC makes a number of arguments as to why the Sabra Settlement Motion

should be denied. They argue that the Sabra Settlement Agreement is not fair and equitable
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because: the Debtors are impermissibly using CIBC’s cash collateral; the Debtors’ are

impermissibly using the Indemnification Escrow; the Debtors are elevating Sabra’s claims over

CIBC’s; and the Debtors are disposing of fraudulent transfer claims with insufficient

consideration; The Debtors dispute each such claim.

51. As detailed in this Reply, the Debtors’ have determined, in their sound business

judgment, that the Sabra Settlement Agreement is fair and equitable. By the most conservative

estimate, Sabra is owed at least $43.7 million and the Debtors are able to settle the Sabra Claims

for $10 million, which is less than the use and occupancy payment for current rent.

52. CIBC argues that the Debtors are impermissibly using its collateral, but this is not

a proper objection to the Sabra Settlement Motion. CIBC has rights and remedies available to it

under, among other things, the Third Interim Order (I) Authorizing the Use of Cash Collateral,

(II) Granting Adequate Protection, (III) Modifying the Automatic Stay, (IV) Setting a Final

Hearing, and (V) Granting Related Relief [Docket No. 673] (the “Third Interim Cash

Collateral Order”). The Debtors propose to pay $6 million out of CIBC’s collateral, and if

necessary, will move forward with using CIBC’s collateral on a contested basis due to CIBC’s

adequate protection payments and large equity cushion.

53. Much of the CIBC Objection relates to the Indemnification Escrow. CIBC makes

a number of claims17 relating to the sale of Harden Pharmacy and execution of the

Indemnification Escrow in February 2018. CIBC is once again attempting to argue two

incongruous positions: CIBC has a lien in the funds in the Indemnification Escrow; and CIBC

was denied a lien in the Indemnification Escrow due to alleged bad faith actions by various

17 Such claims are contained in the CIBC Objection, not an affidavit or declaration and are wholly unsupported by
evidence.
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parties. The Debtors dispute the unsupported factual allegations in the CIBC Objection,18 but

would note that even if potential fraudulent transfer claims against Sabra were released, CIBC

would have appropriate remedies against the Debtors and Sabra entities. The Sabra Settlement

does not a contemplate a release of CIBC’s claims against either party. Such potential claims are

likely to result in no damages. As detailed above, CIBC is oversecured by a significant amount.

Assuming CIBC is paid in full, they will have no claim for damages.

54. The Debtors are releasing potential avoidance actions, which are expressly

excluded from CIBC’s collateral. See Third Interim Cash Collateral Order, ¶ 6. The Debtors’

have determined that releasing potential fraudulent transfer claims against Sabra is, in their

sound and reasoned business judgment, appropriate. This determination was made after

evaluating, among other things, the Sabra Litigation Claims; the cost, uncertainty, and time to

pursue potential avoidance actions against Sabra; and the Sabra Settlement and Sabra OTA

together.

55. Even assuming arguendo that the allegations in the CIBC Objection are true,

there is no remedy under law whereby CIBC is entitled to a lien or similar interest in the

Indemnification Escrow. Stated another way, CIBC cannot somehow magically get a lien or

interest on the funds in the Indemnification Escrow. As a matter of fact and law, CIBC neither

has an attached lien on the funds in the Indemnification Escrow (because they constitute

“Excluded Collateral” under the Sabra Intercreditor Agreement (defined below) nor a perfected

18 Such allegations involve the Debtors’ former employees and directors. The Debtors are still investigating, but
several salient facts are clear: first, CIBC was also paid a significant amount (approximately $21 million) in
connection with the sale of Harden Pharmacy; second, the Debtors provided documentation demonstrating the flow
of funds in connection with the sale’s closing to CIBC contemporaneously; and third, despite having the executed
version of the Indemnification Escrow Agreement for months, this is the first the Debtors have heard of potential
fraud. Additionally, upon information and belief, CIBC would have approved fully executed versions of all
documents related to the sale of Harden Pharmacy. The Debtors believe CIBC was either fully informed or failed to
adequately review the documentation prior to the closing of the Harden Pharmacy Sale.
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lien thereon (because the funds in the Indemnification Escrow are not property of the Debtors

and because CIBC does not have dominion and control over such funds).

56. The Funds in the Indemnification Escrow are not property of the estate under

Bankruptcy Code section 541 and any purported fraud does not change that fact. CIBC has no

interest in these funds unless and until they are returned to the Debtors’ estate. In fact, the entire

point of placing funds into escrow is to protect them from creditors like CIBC, which is why the

law is settled that funds in escrows are not property of the estate. See e.g.., In re Expert South

Tulsa, LLC, 456 B.R. 84, 86-69 (Bankr. D. Kan. 2011).

57. The Debtors have a contingent right to funds in the Indemnification Escrow. First,

the Buyer is entitled to payment on account of resolved indemnification claims. Second, Sabra, a

party to the Indemnity Escrow Agreement, has the right to recover the remaining $4.7 million

(plus interest and attorney fees) on account of valid loan claims. Third, the Debtors are entitled to

a distribution of the balance of the funds in the Indemnification Escrow. Then, and only then, do

the remaining funds become property of the estate. The Debtors and Sabra have agreed to reduce

to the amount owed from $4.7 million (plus interest and attorney fees) to $4.0 million, a

significant compromise to the benefit of these estates. The remaining $6 million proposed to be

paid to Sabra under the Sabra Settlement represents a significant discount from the outstanding

use and occupancy claims. Therefore, the Debtors are not violating Bankruptcy Code section

363(e), the Debtors are directly following this Court’s previous orders with respect to

postpetition amounts owed to landlords.19

19 To the extent any party argues that because no other landlord has yet received U&O, such objections are
completely without merit. As noted above, if the Sabra Leases were not terminated prepetition, the Debtors would
owe Sabra rent at its contractual rate, i.e., $19.2 million. Sabra could dismiss its adversary complaint and argue the
leases were not terminated prepetition.
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58. With respect to the amounts to be paid from the Indemnification Escrow, the

Debtors are not elevating Sabra’s claims above CIBC; instead, the Debtors are paying a secured

creditor from assets in which CIBC does not have a perfected security interest. CIBC argues that

pursuant to the Second Amended and Restated Intercreditor Agreement dated April 28, 2017

(attached to the CIBC Objection as Exhibit D, the “Sabra Intercreditor Agreement”) CIBC

must have a first priority lien over the Indemnification Escrow. This argument fails for several

reasons. First, the Indemnification Escrow is not property of the Debtors’ estates. A portion of

those funds only become property of the estates once they are paid to the estates out of escrow.

Second, CIBC does not have an interest in the funds because they are not included in the

definition of “Lender Account Collateral” in the Sabra Intercreditor Agreement, therefore, the

payment to Sabra does not violate the Sabra Intercreditor Agreement. Third, even if the Court

determined the Funds in the Indemnification Escrow were Lender Account Collateral, the

definition of “Excluded Collateral” in the Sabra Intercreditor Agreement includes certain

escrows, which includes the Funds in the Indemnification Escrow.20 Fourth, has the right to

recover the remaining $4.7 million (plus interest and attorney fees) on account of valid loan

claims. Third, the Debtors are entitled to a distribution of the balance of the funds in the

Indemnification Escrow. Then, and only then, do the remaining funds become property of the

estate. The Debtors and Sabra have agreed to reduce to the amount owed from $4.7 million (plus

interest and attorney fees) to $4.0 million, a significant compromise to the benefit of these

estates. The remaining $6 million proposed to be paid to Sabra under the Sabra Settlement

represents a significant discount from the outstanding use and occupancy claims

20 Even if the Court does not agree that CIBC had no interest in the Indemnification Escrow Funds, Bankruptcy
Code section 363(f)(4) would allow the Debtors to make payment to Sabra because a bona fide dispute has been
raised by the Committee’s adversary proceeding.
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59. CIBC has presented no basis upon which to deny the Sabra Settlement Motion

and the Debtors respectfully request that an order be entered approving the Sabra Settlement

Motion.

(iv) Sabra OTA Motion

60. CIBC finally argues that the Sabra OTA Motion should be denied because the

Debtors cannot transfer the facilities without CIBC’s liens under Bankruptcy Code section

363(f); and all Sabra Claims are subordinated to CIBC, therefore, Bankruptcy Code section

363(e) is violated. This argument is disingenuous at best given the clear and incontrovertible

provisions of the applicable documents.

61. Bankruptcy Code section 363(f) provides:

(f) The trustee may sell property under subsection (b) or (c) of this
section free and clear of any interest in such property of an entity
other than the estate, only if—

(1) applicable nonbankruptcy law permits sale of such
property free and clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which such
property is to be sold is greater than the aggregate value of
all liens on such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such interest.

11 U.S.C. § 363(f). The Debtors submit that Bankruptcy Code section 363(f)(2) and (5) are met

with respect to the Sabra OTA Motion.

62. By the filing of the CIBC Objection, CIBC has clearly violated the following

provision of the Sabra Intercreditor Agreement:
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[CIBC] agrees that neither it nor any Lender will object to or
oppose a sale, compromise or other disposition of any of the
Collateral (other than Lender Account Collateral) free and clear of
security interests, liens or other claims of Lenders and [CIBC]
under Section 363 of the Bankruptcy Code or any other provision
of the Bankruptcy Code or otherwise if [Sabra has]. [CIBC] agrees
that neither it nor any Lender shall assert any right it may have to
“adequate protection” of such Person’s interest in any Collateral
(other than Lender Account Collateral) in any Proceeding and
agrees that neither it nor any Lender will seek to have the
automatic stay lifted with respect to any Collateral (other than
Lender Account Collateral) without the prior written consent of
[Sabra].

Sabra Intercreditor Agreement ¶ 5(d). The Sabra Intercreditor Agreement also contains the

following provision:

Lessor Parties shall have a first priority security interest in the
Collateral other than the Lender Account Collateral and the Equity
Interests. Notwithstanding the foregoing, or any other provision in
this Agreement or in any Loan Document, the Lender Collateral
does not include any of the Excluded Collateral. The [CIBC]
acknowledges that [Sabra has] informed the [CIBC] that [Sabra
has] a first priority security interest in the Excluded Collateral
other than the Equity Interests. Notwithstanding anything
contained herein to the contrary, [CIBC] shall have no right to
exercise or claim against, distrain upon or collect from Specified
Tenants, or any other right with respect to the Excluded Collateral
necessary or convenient to any Operational Transfer, it being
acknowledged by [CIBC] that neither Lenders nor [CIBC] shall
have any right whatsoever with respect to such Excluded Collateral
and neither Lenders nor [CIBC] shall interfere in any way with
an Operational Transfer, if applicable, in the exercise of
[CIBC]’s rights hereunder or otherwise.

Sabra Intercreditor Agreement ¶ 3(e) (emphasis added). The Sabra Intercreditor Agreement

defines “Operational Transfer” as “a transfer of the operation and management of any Facility to

the exclusion of the direct or indirect operation or management of such Facility by a Master

Tenant or Subtenant.”

63. Therefore, under Bankruptcy Code section 363(f)(2), CIBC has consented to the

transfers contemplated by the Sabra OTA Motion. As noted in the CIBC Objection, certain
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assets, including accounts receivable, are not included in the Sabra OTA Motion. This is why the

only assets being transferred are those upon which Sabra has a first priority lien and CIBC has a

second priority lien. Thus, by operation of the Sabra Intercreditor Agreement, CIBC is precluded

from pursuing its objection. See, e.g., In re Erickson Retirement Communities, LLC, 425 B.R.

309 (Bankr. N.D. Tex. 2010); In re Ion Media Networks, Inc., 419 B.R. 585 (Bankr. S.D.N.Y.

2009).

64. The following example illustrates the absurdity of the position being taken by

CIBC under Bankruptcy Code section 363(f). If, hypothetically, the Debtors and CIBC were to

reach a settlement that conveys certain Lender Account Collateral to CIBC as a settlement of a

portion of CIBC’s secured claims, would Sabra (as the junior lienholder on the Lender Account

Collateral) have standing to object to this hypothetical settlement? Under Bankruptcy Code

section 363(f) alone, possibly. But under the Sabra Intercreditor Agreement, the answer is clearly

“no”. That is because lien intercreditor agreements in general, as well as the one at issue here,

prohibit the junior lienholder from objecting under Bankruptcy Code section 363 to a sale to

which the senior lienholder has consented. This is an essential provision of a lien intercreditor,

because otherwise, the junior lienholder would be able to use its “hold-up” rights under

Bankruptcy Code section 363(f) to thwart lien subordination in a liquidation. CIBC’s counsel is

well aware of that fact, and should not have neglected to being Section 5(d) of the Sabra

Intercreditor Agreement to this Court’s attention in its Objection.

65. Further, under the Sabra Intercreditor Agreement, Sabra has a first priority lien in

certain assets. These assets include Tenant Property.21 Therefore, while CIBC argues that a

21 “Tenant Property” is “(i) all fixtures, supplies and equipment as shall be necessary or reasonably appropriate to
operate each Facility in accordance with the Master Leases, excluding such fixtures, supplies and equipment as may
be furnished to such Facility and owned by any Lessor and (ii) all the following at any time owned by any Master
Tenant or Subtenant in connection with its use of any portion of any Premises: Accounts; licenses and permits
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transfer cannot be made because it has a lien on “inventory, supplies and computers”, it has a

second priority lien on these assets. Under Bankruptcy Code section 363(f)(5), if there is a

mechanism under state law by which a lien may be extinguished, a sale may be free and clear of

junior liens. See, e.g., In re Boston Generating, LLC, 440 B.R. 302 (Bankr. S.D.N.Y. 2010); In re

Jolan, 403 B.R.. 866 (Bankr. W.D. Wash. 2009); In re Gulf States Steel, Inc. of Alabama, 285

B.R. 497 (Bankr. N.D. Ala. 2002); In re WK Lang Holdings, LLC, 2013 WL 6579172 (Bankr. D.

Kan. Dec. 11, 2013). See generally In re PW, LLC, 391 B.R. 25 (B.A.P. 9th Cir. 2008).

66. Here, Sabra has a first priority lien on certain assets, including the “inventory,

supplies and computers” CIBC cites in its objection. Under the applicable leases and loan

documents, Sabra has certain rights, including dispossession and other judicial proceedings.

Hypothetically, if the Debtors were not in bankruptcy, Sabra may commence state court action to

evict the Debtors, and would be able to sell the Debtors’ property, extinguishing CIBC’s lien.

Therefore, the Debtors submit that Bankruptcy Code section 363(f)(5) has been met.

67. The Debtors again note that CIBC is the beneficiary of two forms of adequate

protection during these Chapter 11 Cases. First, CIBC has received a postpetition paydown of

approximately $15 million. Second, CIBC has an equity cushion of approximately $48 million.

The CIBC objection is nothing more than an attempt by CIBC to exert undue influence seeking

yet additional paydown on accounts of its prepetition claims. Further, CIBC has repeatedly

pressured the Debtors to offload nonperforming properties as quickly as possible. CIBC has no

necessary or desirable for such Master Tenant’s or Subtenant’s use of any portion of any Premises, including
licensed Medicaid beds, any applicable certificate of need or other similar certificate, and the exclusive right to
transfer, move or apply for the foregoing and manage the business conducted at any portion of such Premises
(including the right to apply for permission to reduce the licensed bed complement, take any of the licensed beds out
of service or move the beds to a different location); and the right to use any trade or other name now or hereafter
associated with its operation of such Premises.”
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legal or equitable basis to argue that the Sabra Settlement Motion and Sabra OTA Motion are not

properly within the Debtors’ business judgment.

68. For these reasons, the Debtors submit that the CIBC Objection be overruled.

CONCLUSION

69. For the reasons set forth above, the Debtors respectfully submit that all objections

to the Settlement & Sale Motions should be overruled.

WHEREFORE, the Debtors respectfully request that the Court grant the relief requested

in the Settlement & Sale Motions and such other and further relief as is just and proper.

Dated: March 18, 2019
Dallas, Texas

Respectfully submitted,

POLSINELLI PC

/s/ Trey A. Monsour
Trey A. Monsour
State Bar No. 14277200
Polsinelli PC
2950 N. Harwood, Suite 2100
Dallas, Texas 75201
Telephone: (214) 397-0030
Facsimile: (214) 397-0033
tmonsour@polsinelli.com

-and-

Jeremy R. Johnson (Admitted Pro Hac Vice)
600 3rd Avenue, 42nd Floor
New York, New York 10016
Telephone: (212) 684-0199
Facsimile: (212) 684-0197
jeremy.johnson@polsinelli.com

Counsel to the Debtors and Debtors in
Possession
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Exhibit A

O’Halloran Settlement Declaration

(To Be Filed Prior to Hearing)
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Exhibit B

Indemnification Escrow Agreement
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ESCROW AGREEMENT 
 
This Escrow Agreement, dated as of February 1, 2018 (this “Escrow Agreement”), is entered 
into by and among Harden Pharmacy, LLC d/b/a MBS Pharmacy, a Texas limited liability 
company (“Seller”), NeighborCare Pharmacy Services, Inc., a Delaware corporation (the 
“Buyers Representative”), on behalf of and as representative of the entities set forth on Annex I 
attached hereto (collectively, “Buyer”), Wells Fargo Bank, National Association, a national 
banking association organized under the laws of the United States, as escrow agent (“Escrow 
Agent”), and Sabra Health Care REIT, Inc., a Maryland corporation, solely for the purposes of 
Section 1.3(a)(iii) of this Escrow Agreement (“Sabra”).  The Buyers Representative has full 
power and authority to represent Buyer with respect to all matters arising under this Escrow 
Agreement, and all actions taken by the Buyers Representative under this Escrow Agreement 
will be binding upon Buyer as if expressly authorized, ratified and confirmed in writing by each 
of them.  Seller and the Buyers Representative are collectively referred to as the “Parties,” and 
individually, a “Party.”  Capitalized terms used in this Escrow Agreement which are not 
otherwise defined herein shall have the meanings ascribed thereto in the Purchase Agreement (as 
defined below); provided, however, the Escrow Agent will not be responsible to determine or to 
make inquiry into any term, capitalized, or otherwise, not defined herein. 

 
RECITALS 

 
A. Reference is made to that certain Asset Purchase Agreement, dated as of December 7, 
2017 (the “Purchase Agreement”), by and among Seller, Buyer, and the Equity Holder, pursuant 
to which Buyer acquired certain of Seller’s assets relating to its institutional pharmacy business. 
 
B. Pursuant to the Purchase Agreement, the Parties agreed to place in escrow a portion of 
the Purchase Price to be held and distributed by the Escrow Agent in accordance with the terms 
of this Escrow Agreement. 
 
C. The Parties acknowledge that the Escrow Agent is not a party to, is not bound by, and has 
no duties or obligations under, the Purchase Agreement, and that the Escrow Agent shall have no 
implied duties beyond the express duties set forth in this Escrow Agreement. 
 
In consideration of the promises and agreements of the Parties and for other good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, intending to be 
legally bound, the Parties and the Escrow Agent agree as follows: 

 
ARTICLE 1 

ESCROW DEPOSIT 
 

Section 1.1. Receipt of Escrow Property.  Simultaneously with the execution and delivery of 
this Escrow Agreement, Buyer shall deliver to the Escrow Agent an amount equal to Seven 
Million Six Hundred Thousand and 00/100 Dollars ($7,600,000) (together with any investment 
earnings and all interest, income, dividends, capital gains and other amounts earned thereon, 
collectively, the “Escrow Property”), by wire transfer of immediately available funds.  

Section 1.2. Investments.   
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(a) The Escrow Agent is authorized and directed to deposit, transfer, hold and invest 
the Escrow Property as set forth in Exhibit A hereto or as set forth in any subsequent joint 
written instruction signed by the Parties.  Any investment earnings and income earned on the 
Escrow Property shall become part of the Escrow Property, and shall be disbursed in accordance 
with Section 1.3 of this Escrow Agreement.   

(b) The Escrow Agent is hereby authorized and directed to sell or redeem any such 
investments as it deems necessary to make any payments or distributions required under this 
Escrow Agreement.  The Escrow Agent shall have no responsibility or liability for any loss 
which may result from any investment or sale of investment made pursuant to this Escrow 
Agreement, other than as a result of the Escrow Agent’s gross negligence or willful misconduct.  
The Escrow Agent is hereby authorized, in making or disposing of any investment permitted by 
this Escrow Agreement, to deal with itself (in its individual capacity) or with any one or more of 
its affiliates, whether it or any such affiliate is acting as agent of the Escrow Agent or for any 
third person or dealing as principal for its own account.  The Parties acknowledge that the 
Escrow Agent is not providing investment supervision, recommendations, or advice. 

 
(c) The Parties agree that confirmations of permitted investments are not required to 

be issued by the Escrow Agent for each month in which a monthly statement is rendered.  No 
statement need be rendered by the Escrow Agent for any fund or account if no activity occurred 
in such fund or account during such month. 
 
Section 1.3. Disbursements.  The Escrow Agent shall disburse the Escrow Property in 
accordance with the following terms and conditions: 
 
 (a) (i) At any time and from time to time until February 1, 2019 (the “Escrow 
Release Date”), the Buyers Representative may, under appropriate circumstances (as such are 
governed by the terms and conditions of the Purchase Agreement), give written notice (an 
“Indemnification Notice”) to Seller and the Escrow Agent setting forth the amount, if known, or, 
if not known, an estimate of the foreseeable amount of claimed Losses (as defined in the 
Purchase Agreement) and a description of the basis for such claim (an “Indemnification Claim”) 
for which Buyer asserts any Indemnitee’s entitlement to indemnification under the terms and 
conditions of Section 5.2(a) and related provisions of the Purchase Agreement.  The 
Indemnification Notice shall set forth the amount, if known, or, if not known, an estimate of the 
foreseeable amount of claimed Losses (which estimate shall not be conclusive of the final 
amount of such Losses) and a description of the basis for such Indemnification Claim. If Seller 
does not deliver written notice  (an “Indemnification Dispute Notice”) to the Buyers 
Representative and the Escrow Agent disputing such Indemnification Claim (an 
“Indemnification Dispute”) within sixty (60) calendar days after Seller receives such 
Indemnification Notice, the dollar amount of the Indemnification Claim set forth in such 
Indemnification Notice shall be deemed conclusive for purposes of this Escrow Agreement only, 
and, within three (3) Business Days after the expiration of such sixty (60)-day period, the Escrow 
Agent shall deliver to the Buyers Representative or any such Indemnitee the dollar amount of the 
Indemnification Claim set forth in the Indemnification Notice from the Escrow Property, to the 
extent any monies remain therein.  The Escrow Agent shall not inquire into an Indemnification 
Claim or Indemnification Dispute, or consider whether an Indemnification Claim or 
Indemnification Dispute complies with the requirements of the Purchase Agreement, but shall 
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rely conclusively and without inquiry on each Indemnification Notice or Indemnification Dispute 
Notice, as applicable.  Upon its receipt of any Indemnification Notice or Indemnification Dispute 
Notice, the Escrow Agent shall conclusively deem that notice has been delivered to the Buyers 
Representative or Seller, as applicable. 

 
(ii) If an Indemnification Dispute Notice is delivered by Seller to the Buyers 

Representative and the Escrow Agent within the sixty (60)-day period described above, the 
Parties will have thirty (30) days to resolve any such dispute, and the Escrow Agent shall make 
payment to Buyer from the Escrow Property only (A) within three (3) Business Days after 
receiving joint written instructions signed by Seller and the Buyers Representative, a form of 
which is attached as Exhibit D hereto (“Joint Written Instructions”) or (B) within three (3) 
Business Days after delivery by either Party to the Escrow Agent and the other Party of a written 
notice containing a copy of a final, nonappealable determination that has been rendered by a 
court of competent jurisdiction to enforce an award with respect to the amount of such 
Indemnification Claim and a written opinion of counsel that such determination is final and 
nonappealable, and then in accordance with such determination, upon which the Escrow Agent 
may conclusively rely without further investigation, (including all interest earned on such 
awarded amount).  The amount of any such disputed Indemnification Claim for which Seller and 
Buyers Representative have not issued Joint Written Instructions for payment or which has not 
been the subject of an order of a court of competent jurisdiction which order is not subject to 
further appeal or appellate review shall be referred to herein as an “Open Indemnification Claim 
Amount.” 

 
(iii) On the Escrow Release Date, the Escrow Agent shall distribute the then-

remaining balance of the Escrow Property, if any, minus any Open Indemnification Claim 
Amounts in accordance with Section 5.8(c) of the Purchase Agreement as jointly directed in 
writing by Sabra and Seller as follows: 

 
(A)  first, to Sabra the amount as may be required to repay or fully 

discharge the loan due to CCP Finance I, LLC (“Lender”) under that certain Loan 
Agreement dated September 1, 2015 by and among Lender, Senior Rehab Solutions 
North Louisiana LLC and SCC Hospice Holdco LLC, as amended, by wire transfer to an 
account or accounts designated pursuant to written instructions of Sabra; and 

 
(B)  second, any remaining amounts to Seller by wire transfer to an 

account or accounts designated pursuant to written instructions of Seller. 
 

Seller hereby agrees to give Sabra prompt written notice of (i) any Indemnification 
Notice received by Seller, (ii) payments from the Escrow Property made to the Buyer 
Representative or any Indemnitee hereunder, and (iii) the resignation or removal of the Escrow 
Agent, together with the identity of the applicable escrow agent.   

 
(b) Notwithstanding anything herein to the contrary, upon receipt by the Escrow 

Agent of any Joint Written Instructions or the delivery by either Party to the Escrow Agent and 
the other Party of a written notice containing a copy of a final, nonappealable determination of a 
court of competent jurisdiction ordering the disbursement of some or all of the Escrow Property 
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and a written opinion of counsel that such determination is final and nonappealable, upon which 
the Escrow Agent may conclusively rely without further investigation, the Escrow Agent shall, 
as soon as practicable and in no event later than three (3) Business Days after the receipt thereof, 
disburse the amounts from the Escrow Property as specified to be paid in such Joint Written 
Instructions or court order (to the extent of the then-remaining balance of the relevant Escrow 
Property), by wire transfer of immediately available funds in accordance with such instructions. 
 

(c) In any case hereunder in which the Escrow Agent is to receive instructions to 
disburse Escrow Funds, the Escrow Agent shall be entitled to entirely rely on such instructions 
with no responsibility to calculate or confirm amounts or percentages to release. 
 
Section 1.4. Security Procedure For Funds Transfers.  The Escrow Agent shall confirm each 
funds transfer instruction received in the name of a Party by means of the security procedure 
selected by such Party and communicated to the Escrow Agent through a signed certificate as set 
forth in Exhibit B-1 Exhibit B-2 or Exhibit B-3, as applicable, attached hereto, which upon 
receipt by the Escrow Agent shall become a part of this Escrow Agreement.  Once delivered to 
the Escrow Agent, Exhibit B-1 Exhibit B-2 or Exhibit B-3 may be revised or rescinded only by a 
writing signed by an authorized representative of the Party.  Such revisions or rescissions shall 
be effective only after actual receipt and following such period of time as may be necessary to 
afford the Escrow Agent a reasonable opportunity to act on it.  If a revised Exhibit B-1 Exhibit 
B-2 or Exhibit B-3 or a rescission of an existing Exhibit B-1 Exhibit B-2 or Exhibit B-3 is 
delivered to the Escrow Agent by an entity that is a successor-in-interest to such Party, such 
document shall be accompanied by additional documentation satisfactory to the Escrow Agent 
showing that such entity has succeeded to the rights and responsibilities of the Party under this 
Escrow Agreement.   
 
The Parties understand that the Escrow Agent’s inability to receive or confirm funds transfer 
instructions pursuant to the security procedure selected by such Party may result in a delay in 
accomplishing such funds transfer, and agree that the Escrow Agent shall not be liable for any 
loss caused by any such delay, other than losses caused as a result of the Escrow Agent’s gross 
negligence or willful misconduct. 
 
Section 1.5.  Income Tax Allocation and Reporting.   

 
(a) The Parties agree that, for tax reporting purposes, all interest and other income 

from investment of the Escrow Property shall, as of the end of each calendar year and to the 
extent required by the Internal Revenue Service, be reported as having been earned by Buyers’ 
Representative, whether or not such income was disbursed during such calendar year. 
  

(b) For certain payments made pursuant to this Escrow Agreement, the Escrow Agent 
may be required to make a “reportable payment” or “withholdable payment” and in such cases 
the Escrow Agent shall have the duty to act as a payor or withholding agent, respectively, that is 
responsible for any tax withholding and reporting required under Chapters 3, 4, and 61 of the 
United States Internal Revenue Code of 1986, as amended (the “Code”).  The Escrow Agent 
shall have the sole right to make the determination as to which payments are “reportable 
payments” or “withholdable payments.”  All parties to this Escrow Agreement shall provide an 
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executed IRS Form W-9 or appropriate IRS Form W-8 (or, in each case, any successor form) to 
the Escrow Agent prior to the date hereof, and shall promptly update any such form to the extent 
such form becomes obsolete or inaccurate in any respect.  The Escrow Agent shall have the right 
to request from any party to this Escrow Agreement, or any other person or entity entitled to 
payment hereunder, any additional forms, documentation or other information as may be 
reasonably necessary for the Escrow Agent to satisfy its reporting and withholding obligations 
under the Code.  To the extent any such forms to be delivered under this Section 1.5(b) are not 
provided prior to the date hereof or by the time the related payment is required to be made or are 
determined by the Escrow Agent to be incomplete and/or inaccurate in any respect, the Escrow 
Agent  shall be entitled to withhold (without liability) a portion of any interest or other income 
earned on the investment of the Escrow Property or on any such payments hereunder to the 
extent withholding is required under Chapters 3, 4, or 61 of the Code, and shall have no 
obligation to gross up any such payment.   
 

(c) To the extent that the Escrow Agent becomes liable for the payment of any taxes 
in respect of income derived from the investment of the Escrow Property, the Escrow Agent shall 
satisfy such liability to the extent possible from the Escrow Property.  The Parties, jointly and 
severally, shall indemnify, defend and hold the Escrow Agent harmless from and against any tax, 
late payment, interest, penalty or other cost or expense that may be assessed against the Escrow 
Agent on or with respect to the Escrow Property and the investment thereof unless such tax, late 
payment, interest, penalty or other expense was directly caused by the gross negligence or willful 
misconduct of the Escrow Agent.  The indemnification provided by this Section 1.5(c) is in 
addition to the indemnification provided in Section 3.1 and shall survive the resignation or 
removal of the Escrow Agent and the termination of this Escrow Agreement.  Buyer and Seller 
agree that as solely between them, such indemnity obligations shall be paid fifty percent (50%) 
by Buyer and fifty percent (50%) by Seller, unless a court of competent jurisdiction has 
determined that either Buyer or Seller is one hundred percent (100%) at fault with respect to any 
matter giving rise to such indemnity obligations in which the case the responsible Party shall pay 
one hundred percent (100%) of such indemnity obligations. 
 
 (d) The Parties hereto acknowledge that, in order to help fight the funding of terrorism 
and money laundering activities, Federal law requires all financial institutions to obtain, verify 
and record information that identifies each person or corporation who opens an account and /or 
enters into a business relationship. The Parties hereby agree that they shall provide the Escrow 
Agent with such information as the Escrow Agent may reasonably request including, but not 
limited to, each Party’s name, physical address, tax identification number and other information 
that will assist the Escrow Agent to identify and verify each Party’s identity such as 
organizational documents, certificates of good standing, license to do business, or other pertinent 
identifying information. 
 
Section 1.6.         Termination.  This Escrow Agreement shall terminate upon the disbursement of 
all of the Escrow Property, including any interest and investment earnings thereon, except that 
the provisions of Sections 1.5(c), 3.1 and 3.2 hereof shall survive termination and the Escrow 
Agent is authorized and directed to disburse the Escrow Property in accordance with Section 1.3 
of this Escrow Agreement. 
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ARTICLE 2 
DUTIES OF THE ESCROW AGENT 

 
Section 2.1. Scope of Responsibility.  Notwithstanding any provision to the contrary, the 
Escrow Agent is obligated only to perform the duties specifically set forth in this Escrow 
Agreement, which shall be deemed purely ministerial in nature.  Under no circumstance will the 
Escrow Agent be deemed to be a fiduciary to any Party or any other person under this Escrow 
Agreement.  The Escrow Agent will not be responsible or liable for the failure of any Party to 
perform in accordance with this Escrow Agreement. The Escrow Agent shall neither be 
responsible for, nor chargeable with, knowledge of the terms and conditions of any other 
agreement, instrument, or document other than this Escrow Agreement, whether or not an 
original or a copy of such agreement has been provided to the Escrow Agent; and the Escrow 
Agent shall have no duty to know or inquire as to the performance or nonperformance of any 
provision of any such agreement, instrument, or document.  References in this Escrow 
Agreement to any other agreement, instrument, or document are for the convenience of the 
Parties, and the Escrow Agent has no duties or obligations with respect thereto. The Escrow 
Agent will not be responsible to determine or to make inquiry into any term, capitalized, or 
otherwise, not defined herein. This Escrow Agreement sets forth all matters pertinent to the 
escrow contemplated hereunder, and no additional obligations of the Escrow Agent shall be 
inferred or implied from the terms of this Escrow Agreement or any other agreement.  
 

Section 2.2. Attorneys and Agents.  The Escrow Agent shall be entitled to rely on and shall not 
be liable for any action taken or omitted to be taken by the Escrow Agent in good faith in 
accordance with the advice of counsel or other professionals retained or consulted by the Escrow 
Agent.  The Escrow Agent shall be reimbursed as set forth in Section 3.1 for any and all 
reasonable and documented compensation (reasonable fees, expenses and other costs) paid 
and/or reimbursed to such counsel and/or professionals.  The Escrow Agent may perform any 
and all of its duties through its agents, representatives, attorneys, custodians, and/or nominees. 
The Escrow Agent shall not be responsible for the negligence or misconduct of agents or 
attorneys appointed by it with reasonable care. This Escrow Agreement has been duly and 
validly executed and delivered by a person who is duly authorized to execute and deliver such 
type of instrument and shall be effective to constitute the legal, valid and binding obligation of 
each of the Parties. The Escrow Agent shall not incur any liability to anyone resulting from any 
actions taken by the Escrow Agent in reliance in good faith on such execution and delivery. 

Section 2.3. Reliance.  The Escrow Agent shall not be liable for any action taken or not taken 
by it in good faith in accordance with the direction or consent of the Parties or their respective 
agents, representatives, successors, or permitted assigns.  The Escrow Agent shall not be liable 
for acting or refraining from acting upon any notice, request, consent, direction, requisition, 
certificate, order, affidavit, letter, or other paper or document believed by it in good faith to be 
genuine and correct and to have been signed or sent by the proper person or persons, without 
further inquiry into the person’s or persons’ authority.  Concurrent with the execution of this 
Escrow Agreement, the Parties shall deliver to the Escrow Agent Exhibit B-1 and Exhibit B-2, 
which contain authorized signer designations in Part I thereof.  The Parties represent and warrant 
that each person signing this Escrow Agreement on behalf of such Party are duly authorized and 
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has legal capacity to execute and deliver this Escrow Agreement, along with each exhibit, 
agreement, document, and instrument to be executed and delivered by the Parties to this Escrow 
Agreement 

 
Section 2.4. Right Not Duty Undertaken.  The permissive rights of the Escrow Agent to do 
things enumerated in this Escrow Agreement shall not be construed as duties. 

 
Section 2.5. No Financial Obligation.  No provision of this Escrow Agreement shall require 
the Escrow Agent to risk or advance its own funds or otherwise incur any financial liability or 
potential financial liability in the performance of its duties or the exercise of its rights under this 
Escrow Agreement. 

 
ARTICLE 3 

PROVISIONS CONCERNING THE ESCROW AGENT 
 
Section 3.1. Indemnification.  The Parties, jointly and severally, shall indemnify, defend and 
hold harmless the Escrow Agent from and against any and all loss, liability, cost, damage and 
expense, including, without limitation, reasonable attorneys’ fees and expenses of external 
counsel or other reasonable and documented professional fees and expenses which the Escrow 
Agent may suffer or incur by reason of any action, claim or proceeding brought against the 
Escrow Agent, arising out of or relating in any way to this Escrow Agreement or any transaction 
to which this Escrow Agreement relates, unless such loss, liability, cost, damage or expense shall 
have been finally adjudicated to have been directly caused by the willful misconduct or gross 
negligence of the Escrow Agent. The provisions of this Section 3.1 shall survive the resignation 
or removal of the Escrow Agent and the termination of this Escrow Agreement.  Buyer and 
Seller agree that as solely between them, such indemnity obligations shall be paid fifty percent 
(50%) by Buyer and fifty percent (50%) by Seller, unless a court of competent jurisdiction has 
determined that either Buyer or Seller is one hundred percent (100%) at fault with respect to any 
matter giving rise to such indemnity obligations in which the case the responsible Party shall pay 
one hundred percent (100%) of such indemnity obligations.  
 
Section 3.2. Limitation of Liability.  THE ESCROW AGENT SHALL NOT BE LIABLE, 
DIRECTLY OR INDIRECTLY, FOR ANY (I) DAMAGES, LOSSES OR EXPENSES 
ARISING OUT OF THE SERVICES PROVIDED HEREUNDER, OTHER THAN DAMAGES, 
LOSSES OR EXPENSES WHICH HAVE BEEN FINALLY ADJUDICATED TO HAVE 
DIRECTLY RESULTED FROM THE ESCROW AGENT’S GROSS NEGLIGENCE OR 
WILLFUL MISCONDUCT, OR (II) SPECIAL, INDIRECT, PUNITIVE, OR 
CONSEQUENTIAL DAMAGES OR LOSSES OF ANY KIND WHATSOEVER (INCLUDING 
WITHOUT LIMITATION LOST PROFITS), EVEN IF THE ESCROW AGENT HAS BEEN 
ADVISED OF THE POSSIBILITY OF SUCH LOSSES OR DAMAGES AND REGARDLESS 
OF THE FORM OF ACTION. 

Section 3.3. Resignation or Removal.  The Escrow Agent may resign by furnishing written 
notice of its resignation to the Parties, and the Parties may remove the Escrow Agent by 
furnishing to the Escrow Agent a joint written notice of its removal along with payment of all 
fees and expenses to which the Escrow Agent is entitled through the date of removal.  Such 
resignation or removal, as the case may be, shall be effective thirty (30) calendar days after the 
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delivery of such notice or upon the earlier appointment of a successor, and the Escrow Agent’s 
sole responsibility thereafter shall be to safely keep the Escrow Property and to deliver the same 
to a successor escrow agent as shall be appointed by the Parties, as evidenced by a joint written 
notice filed with the Escrow Agent or in accordance with a court order.  If the Parties have failed 
to appoint a successor escrow agent prior to the expiration of thirty (30) calendar days following 
the delivery of such notice of resignation or removal, the Escrow Agent may petition any court 
of competent jurisdiction for the appointment of a successor escrow agent or for other 
appropriate relief, and any such resulting appointment shall be binding upon the Parties.  Upon 
delivery of the Escrow Property to a successor escrow agent in accordance with this Section 3.3, 
the Escrow Agent shall thereafter be discharged from any further obligations hereunder. All 
power, authority, duties and obligations of the Escrow Agent shall apply to any successor escrow 
agent. 
 
Section 3.4. Compensation.  The Escrow Agent shall be entitled to compensation for its 
services as stated in the fee schedule attached hereto as Exhibit C, which compensation shall be 
paid fifty percent (50%) by Buyers Representative and fifty percent (50%) by Seller on the date 
hereof. The fee agreed upon for the services rendered hereunder is intended as full compensation 
for the Escrow Agent's services as contemplated by this Escrow Agreement; provided, however, 
that in the event that the conditions for the disbursement of funds under this Escrow Agreement 
are not fulfilled, or the Escrow Agent renders any service not contemplated in this Escrow 
Agreement, or there is any assignment of interest in the subject matter of this Escrow 
Agreement, or any material modification hereof, or if any material controversy arises hereunder, 
or the Escrow Agent is made a party to any litigation pertaining to this Escrow Agreement or the 
subject matter hereof, then the Escrow Agent shall be compensated for such extraordinary 
services and reimbursed for all reasonable and documented costs and expenses, including 
reasonable attorneys’ fees and expenses of external counsel, occasioned by any such delay, 
controversy, litigation or event.  If any amount due to the Escrow Agent hereunder is not paid 
within thirty (30) calendar days of the date due, the Escrow Agent in its sole discretion may 
charge interest on such amount up to the highest rate permitted by applicable law.   The Escrow 
Agent shall have, and is hereby granted, a prior lien upon the Escrow Property with respect to its 
unpaid fees, non-reimbursed expenses and unsatisfied indemnification rights, superior to the 
interests of any other persons or entities and is hereby granted the right to set off and deduct any 
unpaid fees, non-reimbursed expenses and unsatisfied indemnification rights from the Escrow 
Property.  Other than the grant of the prior lien upon the Escrow Property, the Escrow Agent 
does not have an interest in the Escrow Property but is serving only as escrow holder and having 
only possession thereof. 
 
Section 3.5. Disagreements.  Subject to the terms of Section 1.3, if any conflict, disagreement 
or dispute arises between, among, or involving any of the Parties hereto concerning the meaning 
or validity of any provision hereunder or concerning any other matter relating to this Escrow 
Agreement, or the Escrow Agent is in doubt as to the action to be taken hereunder, the Escrow 
Agent may, at its option, retain the Escrow Property until the Escrow Agent (i) receives a final 
non-appealable order of a court of competent jurisdiction directing delivery of the Escrow 
Property, (ii) receives a written agreement executed by each of the Parties involved in such 
disagreement or dispute directing delivery of the Escrow Property, in which event the Escrow 
Agent shall be authorized to disburse the Escrow Property in accordance with such final court 
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order, arbitration decision, or agreement, or (iii) files an interpleader action in any court of 
competent jurisdiction, and upon the filing thereof, the Escrow Agent shall be relieved of all 
liability as to the Escrow Property and shall be entitled to recover reasonable and documented 
attorneys’ fees, expenses and other costs of external counsel incurred in commencing and 
maintaining any such interpleader action.  Any such court order or arbitration decision shall be 
accompanied by a written instrument of the presenting Party certifying that such court order or 
arbitration decision is final, non-appealable and from a court of competent jurisdiction or from a 
competent arbitration panel, upon which instrument the Escrow Agent shall be entitled to 
conclusively rely without further investigation. The Escrow Agent shall be entitled to act on any 
such final court order, arbitration decision, or agreement without further question, inquiry, or 
consent. 
 
Section 3.6. Merger or Consolidation.  Any corporation or association into which the Escrow 
Agent may be converted or merged, or with which it may be consolidated, or to which it may sell 
or transfer all or substantially all of its corporate trust business and assets as a whole or 
substantially as a whole, or any corporation or association resulting from any such conversion, 
sale, merger, consolidation or transfer to which the Escrow Agent is a party, shall be and become 
the successor escrow agent under this Escrow Agreement and shall have and succeed to the 
rights, powers, duties, immunities and privileges as its predecessor, without the execution or 
filing of any instrument or paper or the performance of any further act and without cost to any of 
the Parties. 
 
Section 3.7. Attachment of Escrow Property; Compliance with Legal Orders.  In the event that 
any Escrow Property shall be attached, garnished or levied upon by any court order, or the 
delivery thereof shall be stayed or enjoined by an order of a court, or any order, judgment or 
decree shall be made or entered by any court order affecting the Escrow Property, the Escrow 
Agent is hereby expressly authorized, in its sole discretion, to respond as it deems appropriate or 
to comply with all writs, orders or decrees so entered or issued, or which it is reasonably advised 
by legal counsel of its own choosing is binding upon it, whether with or without jurisdiction.  In 
the event that the Escrow Agent obeys or complies with any such writ, order or decree it shall 
not be liable to any of the Parties or to any other person, firm or corporation, should, by reason of 
such compliance notwithstanding, such writ, order or decree be subsequently reversed, modified, 
annulled, set aside or vacated.  The Escrow Agent shall promptly forward to each Party, by one 
of the methods described in Section 4.3, copies of all legal documents served on or otherwise 
received by the Escrow Agent relating to any of the proceedings described in this Section 3.7 
unless prohibited by applicable Laws; provided that failure to deliver such copies shall not result 
in any liability to the Escrow Agent.  The Escrow Agent shall further have no obligation to 
pursue any action that is not in accordance with applicable law. 
 
Section 3.8 Force Majeure.  The Escrow Agent shall not be responsible or liable for any 
failure or delay in the performance of its obligations under this Escrow Agreement arising out of 
or caused, directly or indirectly, by circumstances beyond its reasonable control, including, 
without limitation, acts of God; earthquakes; fire; flood; wars; acts of terrorism; civil or military 
disturbances; sabotage; epidemic; riots; interruptions, loss or malfunctions of utilities, computer 
(hardware or software) or communications services; accidents; labor disputes; acts of civil or 
military authority or governmental action; it being understood that the Escrow Agent shall use 

9 
#46388744 v8 

Case 18-33967-bjh11 Doc 705 Filed 03/18/19    Entered 03/18/19 12:04:01    Page 42 of 65



commercially reasonable efforts which are consistent with accepted practices in the banking 
industry to resume performance as soon as reasonably practicable under the circumstances. 
 

ARTICLE 4 
MISCELLANEOUS 

 
Section 4.1. Successors and Assigns.  This Escrow Agreement shall be binding on and inure to 
the benefit of the Parties and the Escrow Agent and their respective successors and permitted 
assigns. No other persons shall have any rights under this Escrow Agreement.  No assignment of 
the interest of any of the Parties shall be binding unless and until written notice of such 
assignment shall be delivered to the other Party and the Escrow Agent and shall require the prior 
written consent of the other Party and the Escrow Agent (such consent not to be unreasonably 
withheld) and any such assignment made by any such Party without such prior written consent 
shall be null and void. 
 
Section 4.2. Escheat.  The Parties are aware that under applicable state law, property which is 
presumed abandoned may under certain circumstances escheat to the applicable state.  The 
Escrow Agent shall have no liability to the Parties, their respective heirs, legal representatives, 
successors and assigns, or any other party, should any or all of the Escrow Property escheat by 
operation of law. 
 
Section 4.3. Notices.  All notices, requests, demands, and other communications required 
under this Escrow Agreement shall be in writing, in English, and shall be deemed to have been 
duly given if delivered (i) personally, (ii) by facsimile transmission with written confirmation of 
receipt, (iii) on the day of transmission if sent by electronic mail (“e-mail”, as long as such e-
mail is accompanied by a PDF signature or similar version of the relevant document bearing an 
authorized signature, which such signature shall, in the case of each of the parties, be a signature 
set forth in Exhibit B-1 or B-2, as applicable) to the e-mail address given below and sent during 
normal business hours of the recipient or on the next Business Day (as defined below) if sent 
after normal  business hours of the recipient, and written confirmation of receipt is obtained 
promptly after completion of transmission (iv) by overnight delivery with a reputable national 
overnight delivery service, or (v) by mail or by certified mail, return receipt requested, and 
postage prepaid.  If any notice is mailed, it shall be deemed given five (5) Business Days after 
the date such notice is deposited in the United States mail. For the purpose of this Escrow 
Agreement, “Business Day” shall mean any day other than a Saturday, a Sunday, a federal or 
state holiday, and any other day on which the Escrow Agent is closed. If notice is given to a 
party, it shall be given at the address for such party set forth below.  It shall be the responsibility 
of the Parties to notify the Escrow Agent and the other Party in writing of any name or address 
changes.  In the case of communications delivered to the Escrow Agent, such communications 
shall be deemed to have been given on the date received by the Escrow Agent. 
 

If to Buyers Representative: 
 

CVS Pharmacy, Inc. 
One CVS Drive 
Woonsocket, RI  02895 
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Attention:  Brenna B. Jordan, Vice President and Senior Legal Counsel 
Facsimile:  (401) 216-0028 
Email:  brenna.jordan@cvshealth.com 

With required copy to (which notice shall not constitute notice): 

CVS Pharmacy, Inc. 
One CVS Drive 
Woonsocket, RI  02895 
Attention:  Syed Husain, Vice President 
Facsimile:  (401) 652-1561 
Email:  syed.husain@cvshealth.com 

 
If to Seller:  

 
Senior Care Centers, LLC 
600 N. Pearl St., Suite 1100 
Dallas, TX  75201 
Attention: Andrew Kerr, CEO 
Facsimile: (214) 252-7774 
Email: akerr@seniorcarecentersltc.com 

 
With a required copy to (which notice shall not constitute notice): 

 
Pepper Hamilton LLP 
3000 Two Logan Square 
18th and Arch Streets 
Philadelphia, PA 19103 

Attention: John W. Jones, Jr. 
Facsimile: (215) 689-4683 
Email: jonesj@pepperlaw.com 

 
If to the Escrow Agent: 

 
Wells Fargo Bank, National Association 
150 East 42nd Street 40th Floor 
New York, NY 10017 
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Attention: Donna Nascimento; Corporate, Municipal and Escrow Solutions 
Telephone: (917) 260 1552  
Facsimile: (917) 260 1592 
E-mail:  donna.nascimento@wellsfargo.com 
 
If to Sabra: 
 
Sabra Health Care REIT, Inc. 
18500 Von Karman Avenue, Suite 550 
Irvine, CA  92612 
Attention:  Brent Chappell 
Email:  bchappell@sabrahealth.com 
 

Section 4.4. Governing Law.  This Escrow Agreement shall be governed by and construed in 
accordance with the laws of the State of Delaware, without giving effect to any choice of law or 
conflict of law provision or rule. 
 
Section 4.5. Entire Agreement.  This Escrow Agreement and the exhibits hereto set forth the 
entire agreement and understanding of the parties hereto related to the Escrow Property. 
 
Section 4.6. Amendment.  This Escrow Agreement may be amended, modified, superseded, 
rescinded, or canceled only by a written instrument executed by the Parties and the Escrow 
Agent. 
 
Section 4.7. Waivers.  The failure of any party to this Escrow Agreement at any time or times 
to require performance of any provision under this Escrow Agreement shall in no manner affect 
the right at a later time to enforce the same performance.  A waiver by any party to this Escrow 
Agreement of any such condition or breach of any term, covenant, representation, or warranty 
contained in this Escrow Agreement, in any one or more instances, shall neither be construed as 
a further or continuing waiver of any such condition or breach nor a waiver of any other 
condition or breach of any other term, covenant, representation, or warranty contained in this 
Escrow Agreement. 
 
Section 4.8. Headings.  Section headings of this Escrow Agreement have been inserted for 
convenience of reference only and shall in no way restrict or otherwise modify any of the terms 
or provisions of this Escrow Agreement.  
 
Section 4.9. Counterparts.  This Escrow Agreement may be executed in one or more 
counterparts, each of which when executed shall be deemed to be an original, and such 
counterparts shall together constitute one and the same instrument. The exchange of copies of 
this Escrow Agreement and of signature pages by facsimile or by electronic image scan 
transmission in .pdf format shall constitute effective execution and delivery of this Escrow 
Agreement as to the Parties and the Escrow Agent and may be used in lieu of the original Escrow 
Agreement for all purposes. 
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Section 4.10. Trial by Jury. Each of the parties hereto hereby irrevocably waives all right to trial 
by jury to the extent permitted by law in any litigation, action, proceeding in any court arising 
out of, relating to or in connection with this Escrow Agreement. 
 
Section 4.11.  Publication; Disclosure.  By executing this Escrow Agreement, the Parties and the 
Escrow Agent acknowledge that this Escrow Agreement (including related attachments) contains 
certain information that is sensitive and confidential in nature and agree that such information 
needs to be protected from improper disclosure, including the publication or dissemination of 
this Escrow Agreement and related information to individuals or entities not a party to this 
Escrow Agreement.  The Parties further agree to take reasonable measures to mitigate any risks 
associated with the publication or disclosure of this Escrow Agreement and information 
contained therein, including, without limitation, the redaction of the manual signatures of the 
signatories to this Escrow Agreement, or, in the alternative, publishing a conformed copy of this 
Escrow Agreement.  If a Party must disclose or publish this Escrow Agreement or information 
contained therein pursuant to any regulatory, statutory, or governmental requirement, as well as 
any judicial, or administrative order, subpoena or discovery request, if legally permitted, it shall 
notify in writing the other Party and the Escrow Agent at the time of execution of this Escrow 
Agreement of the legal requirement to do so.  If any Party becomes aware of any threatened or 
actual unauthorized disclosure, publication or use of this Escrow Agreement, that Party shall 
promptly notify in writing the other Party and the Escrow Agent and shall be liable for any 
unauthorized release or disclosure. 
 
 
 

[The remainder of this page left intentionally blank.] 
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ANNEX I 
 

Buyer 
 

1. APS-Summit Care Pharmacy, LLC, a Delaware limited liability company 
 

2. NeighborCare Pharmacy Services, Inc., a Delaware corporation 
 

3. Omnicare Pharmacy of Texas 1, LP, a Delaware limited partnership 
 

4. Omnicare Pharmacy of Texas 2, LP, a Delaware limited partnership 
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EXHIBIT A 
 

Agency and Custody Account Direction  
For Cash Balances 

Wells Fargo Money Market Deposit Accounts 
 
Direction to use the following Wells Fargo Money Market Deposit Accounts for Cash Balances 
for the escrow account or accounts (the “Account”) established under the Escrow Agreement to 
which this Exhibit A is attached. 
 
You are hereby directed to deposit, as indicated below, or as the Buyers Representative and 
Seller shall jointly direct further in writing from time to time, all cash in the Account in the 
following money market deposit account of Wells Fargo Bank, National Association: 
 
 

Wells Fargo Money Market Deposit Account (MMDA) 
 
 
The Buyers Representative and Seller understand that amounts on deposit in the MMDA are 
insured, subject to the applicable rules and regulations of the Federal Deposit Insurance 
Corporation (FDIC), in the basic FDIC insurance amount of $250,000 per depositor, per insured 
bank. This includes principal and accrued interest up to a total of $250,000.  
 
Each of the Buyers Representative and Seller acknowledge that the Buyers Representative and 
Seller jointly have full power to direct investments of the Account. 
 
The Buyers Representative and Seller understand that they may change this direction at any time 
and that it shall continue in effect until revoked or modified by the Buyers Representative and 
Seller by joint written notice to the Escrow Agent. 
 
 
 
 

 

 

Case 18-33967-bjh11 Doc 705 Filed 03/18/19    Entered 03/18/19 12:04:01    Page 52 of 65



Case 18-33967-bjh11 Doc 705 Filed 03/18/19    Entered 03/18/19 12:04:01    Page 53 of 65



Case 18-33967-bjh11 Doc 705 Filed 03/18/19    Entered 03/18/19 12:04:01    Page 54 of 65



Case 18-33967-bjh11 Doc 705 Filed 03/18/19    Entered 03/18/19 12:04:01    Page 55 of 65



 
Means for delivery of instructions and/or confirmations  

 
The security procedure to be used with respect to funds transfer instructions is checked below: 
 

 Option 1.  Confirmation by telephone call-back.  The Escrow Agent shall confirm funds transfer 
instructions by telephone call-back to a person at the telephone number designated on Part II 
above.  The person confirming the funds transfer instruction shall be a person other than the 
person from whom the funds transfer instruction was received, unless only one person is 
designated in both Parts I and II of this Exhibit B-2. 

 CHECK box, if applicable: 
 If the Escrow Agent is unable to obtain confirmation by telephone call-back, the Escrow 

Agent may, at its discretion, confirm by e-mail, as described in Option 2.  
  

 Option 2.  Confirmation by e-mail.  The Escrow Agent shall confirm funds transfer instructions 
by e-mail to a person at the e-mail address specified for such person in Part II of this Exhibit B-2.  
The person confirming the funds transfer instruction shall be a person other than the person from 
whom the funds transfer instruction was received, unless only one person is designated in both 
Parts I and II of this Exhibit B-2.  The Buyers Representative understands the risks associated 
with communicating sensitive matters, including time sensitive matters, by e-mail.  The Buyers 
Representative further acknowledges that instructions and data sent by e-mail may be less 
confidential or secure than instructions or data transmitted by other methods. The Escrow Agent 
shall not be liable for any loss of the confidentiality of instructions and data prior to receipt by the 
Escrow Agent.   

 CHECK box, if applicable: 
If the Escrow Agent is unable to obtain confirmation by e-mail, the Escrow Agent may, at its 
discretion, confirm by telephone call-back, as described in Option 1. 
 

   *Option 3. Delivery of funds transfer instructions by password protected file transfer system only 
- no confirmation.  The Escrow Agent offers the option to deliver funds transfer instructions 
through a password protected file transfer system. If Buyer wishes to use the password protected 
file transfer system, further instructions will be provided by the Escrow Agent.  If the Buyers 
Representative chooses this Option 3, it agrees that no further confirmation of funds transfer 
instructions will be performed by the Escrow Agent.  

 
 *Option 4.  Delivery of funds transfer instructions by password protected file transfer system with 

confirmation.  Same as Option 3 above, but the Escrow Agent shall confirm funds transfer 
instructions by   telephone call-back or  e-mail (must check at least one, may check both) to 
a person at the telephone number or e-mail address designated on Part II above.  By checking a 
box in the prior sentence, the Buyers Representative shall be deemed to have agreed to the terms 
of such confirmation option as more fully described in Option 1 and Option 2 above. 

*The password protected file system has a password that expires every 60 days. If you anticipate having infrequent activity on this account, 
please consult with your Escrow Agent before selecting this option. 
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EXHIBIT C 
 

FEES OF ESCROW AGENT 
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Corporate Trust Services 
Schedule of fees to provide escrow agent services 
CVS Health Corporation (Project Marble) 
Indemnification Escrow Account 
Approximate size:  $7.6 million – Indemnity Deposit 

 

© 2017 Wells Fargo Bank N.A. All rights reserved. 

      Exhibit C 
 

Acceptance fee Waived 

A one-time fee for our initial review of governing documents, account set-up and customary duties and 
responsibilities related to the closing.  This fee is payable at closing. 
 

Annual administration fee $2,000 

An annual fee for customary administrative services provided by the escrow agent, including daily routine 
account management; cash management transactions processing (including wire and check processing), 
disbursement of funds in accordance with the agreement, tax reporting for one entity, and providing 
account statements to  the parties. The administration fee is payable annually in advance per escrow 
account established. The first installment of the administrative fee is payable at closing. 
 

Out-of-pocket expenses At cost 

Out-of- pocket expenses will be billed as incurred at cost at the sole discretion of Wells Fargo.  
 

Extraordinary services Standard rate 

 The charges for performing services not contemplated at the time of execution of the governing 
documents or not specifically covered elsewhere in this schedule will be at Wells Fargo’s rates for such 
services in effect at the time the expense is incurred.  The review of complex tax forms, including by way 
of example but not limited to IRS Form W-8IMY, shall be considered extraordinary services. 
 
Assumptions 
This proposal is based upon the following assumptions with respect to the role of escrow agent: 
 

• Number of escrow accounts to be established: 1 

• Amount of escrow: $7.6 Million Indemnity Deposit 

• Term of escrow: 12 months 

• Number of tax reporting parties: 1 

• Number of parties to the transaction: 3 

• Number of cash transactions (deposits/disbursements):  2 deposits/5 disbursements 

• Fees quoted assume all transaction account balances will be held uninvested or invested in select 
Wells Fargo deposit products. 

• Disbursements shall be made only to the parties specified in the agreement.  Any payments to other 
parties are at the sole discretion and subject to the requirements of Wells Fargo and shall be 
considered extraordinary services. 

 

Terms and conditions 

• The recipient acknowledges and agrees that this proposal does not commit or bind Wells Fargo to 
enter into a contract or any other business arrangement, and that acceptance of the appointment 
described in this proposal is expressly conditioned on (1) compliance with the requirements of the 
USA Patriot Act of 2001, described below, (2) satisfactory completion of Wells Fargo’s internal 
account acceptance procedures, (3) Wells Fargo’s review of all applicable governing documents and 
its confirmation that all terms and conditions pertaining to its role are satisfactory to it and (4) 
execution of the governing documents by all applicable parties. 
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Corporate Trust Services 
Schedule of fees to provide escrow agent services 
CVS Health Corporation (Project Marble) 
Indemnification Escrow Account 
Approximate size:  $7.6 million – Indemnity Deposit 
 

2 
 

• Should this transaction fail to close or if Wells Fargo determines not to participate in the transaction, 
any acceptance fee and any legal fees and expenses may be due and payable. 

• Legal counsel fees and expenses, any acceptance fee and any first year annual administrative fee are 
payable at closing.   

• Any annual fee covers a full year or any part thereof and will not be prorated or refunded in a year of 
early termination. 

• Should any of the assumptions, duties or responsibilities of Wells Fargo change, Wells Fargo reserves 
the right to affirm, modify or rescind this proposal. 

• The fees described in this proposal are subject to periodic review and adjustment by Wells Fargo.  

• Invoices outstanding for over 30 days are subject to a 1.5% per month late payment penalty. 

• This fee proposal is good for 90 days. 
 

Important information about identifying our customers  

To help the government fight the funding of terrorism and money laundering activities, 

Federal law requires all financial institutions to obtain, verify, and record information that 

identifies each person (individual, corporation, partnership, trust, estate or other entity 

recognized as a legal person) for whom we open an account. 

 

What this means for you: Before we open an account, we will ask for your name, address, date 

of birth (for individuals), TIN/EIN or other information that will allow us to identify you or 

your company. For individuals, this could mean identifying documents such as a driver’s 

license.  For a corporation, partnership, trust, estate or other entity recognized as a legal 

person, this could mean identifying documents such as a Certificate of Formation from the 

issuing state agency. 

 

Date: Oct. 4, 2017 
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EXHIBIT D 
 

Joint Written Instruction 
 

 THIS JOINT WRITTEN INSTRUCTION, dated as of [●], is presented pursuant to 
Section 1.3[(a)(ii)][(b)] of the Escrow Agreement, dated as of [●], 201__ (the “Escrow 
Agreement”), by and among Harden Pharmacy, LLC d/b/a MBS Pharmacy (“Seller”), 
NeighborCare Pharmacy Services, Inc. (the “Buyers Representative”),  as representative of the 
entities set forth on Annex I of the Escrow Agreement (collectively, “Buyer”), and Wells Fargo 
Bank, National Association, a national banking association organized under the laws of the 
United States, as escrow agent (the “Escrow Agent”).  Capitalized terms used herein and not 
otherwise defined shall have their respective meanings provided in the Escrow Agreement. 
 
 Pursuant to Section 1.3[(a)(ii)][(b)] of the Escrow Agreement, Buyers Representative and 
Seller hereby deliver this Joint Written Instruction to the Escrow Agent pursuant to which the 
Escrow Agent shall release and distribute $[●] from the Escrow Property to 
[Buyer][Seller][Indemnitee] by wire transfer pursuant to wire transfer instructions set forth on 
Exhibit 1 attached hereto. 
 
 This Joint Written Instruction may be executed in counterparts, each of which shall be 
deemed an original, but all of which together shall be deemed to be one and the same instruction.  
A signed copy of this Joint Written Instruction delivered by facsimile, email or other means of 
electronic transmission shall be deemed to have the same legal effect as delivery of an original 
signed copy of this Joint Written Instruction. 
 

[Signature Pages to Follow] 

 

Case 18-33967-bjh11 Doc 705 Filed 03/18/19    Entered 03/18/19 12:04:01    Page 63 of 65



IN WITNESS WHEREOF, the parties have caused this Joint Written Instruction to be 
duly executed by their duly authorized representatives as of the date first written above. 
 
 
BUYERS REPRESENTATIVE: 
 
NEIGHBORCARE PHARMACY, INC. 

By:________________________ 

Name: Syed A. Husain 

Title: Vice President 

 
   
SELLER: 
 
HARDEN PHARMACY, LLC  
d/b/a MBS PHARMACY 
 
By:      
Name:      
Title:      
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EXHIBIT 1 
 

Wire Instructions 
 

 
[BUYER] 
 
[SELLERS] 
 
[INDEMNITEE] 
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