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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

§
In re: § Chapter 11

§
Senior Care Centers, LLC, et al.,1 § Case No. 18-18-33967 (BJH)

§
Debtors. § (Jointly Administered)

§

DECLARATION OF KEVIN O’HALLORAN, CHIEF RESTRUCTURING
OFFICER OF DEBTORS, IN SUPPORT OF SETTLEMENT & SALE MOTIONS

I, Kevin O’Halloran, hereby declare under penalty of perjury:

1. I am the Chief Restructuring Officer (“CRO”) of Senior Care Centers, LLC and

its subsidiaries (collectively, the “Debtors” or the “Company”) in the above-captioned chapter

11 cases (collectively, the “Chapter 11 Cases”). I have served as CRO of the Debtors since

November 18, 2018.

2. In my capacity as CRO of the Debtors, I have personal knowledge of, and am

familiar with, the business affairs, day-to-day operations, books and records, and financial

condition of the Debtors.

3. As CRO, I am authorized to make this declaration (the “Declaration”) in support

of the Omnibus Reply in Support of Various Motions of the Debtors (I) Approving Settlement

Agreements, (II)(A) Approving Form of Operations Transfer Agreements, (B) Authorizing

Transfer of the Operations and Related Assets of Certain Facilities Free and Clear of all Liens,

Claims, Encumbrances, and Interests, and (III) Granting Related Relief [Docket No. 705] (the

1 The Debtors in the Chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are set forth in the Order (I) Directing Joint Administration of Chapter 11 Cases, and (II) Granting Related
Relief [Docket No. 569] and may also be found on the Debtors’ claims agent’s website at
https://omnimgt.com/SeniorCareCenters. The location of the Debtors’ service address is 600 North Pearl Street,
Suite 1100, Dallas, Texas 75201.
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“Omnibus Reply”) on behalf of the Debtors. Except as otherwise noted, I have personal

knowledge of the matters set forth herein or have gained knowledge of such matters from the

Debtors’ employees, agents, attorneys, and advisors, the accuracy and completeness of which

information I relied upon to provide this Declaration.

A. The Committee Objection

4. I have reviewed The Official Committee of Unsecured Creditors’ Objection to

Motion of Debtors for Entry of an Order (I) Approving Settlement Agreement, and (II) Granting

Related Relief with Sabra Health Care REIT, Inc. [Docket No. 678] (the “Committee

Objection”).

5. In regards to the insurance proceeds that were allegedly fraudulent transfers, on or

about July 23, 2018, the Debtors’ insurance carrier, Zurich, provided the Debtors with the

insurer’s estimate of loss of $11,508,458.39 related to the following categories: Structure,

Contents, and Business Interruption. I believe the actual losses sustained by the Debtors were

well in excess of this. The applicable insurance policy provided coverage of up to $10.0 million

and the insurer initially paid $7.0 million to the Debtors through a combination of wire transfers

and one check.

6. The insurance company issued a check on July 24, 2018 for $3 million,

representing the balance of the policy. The $3 million check required the signatures of both the

Debtors and Sabra. The $3 million check did not expressly tie this payment to any of the

categories of Structure, Contents, or Business Interruption under the applicable policy.

7. In February 2018, Debtor Harden Pharmacy, LLC sold substantially all of its

assets to NeighborCare Pharmacy Services, Inc., as buyer’s representative on behalf of various

Case 18-33967-bjh11 Doc 713 Filed 03/18/19    Entered 03/18/19 19:49:19    Page 2 of 8



67848506.3

entities (the “Buyer”), which generated approximately $76 million in sale proceeds (the

“Harden Pharmacy Sale”).

8. At closing, the following transfers were made: (a) Sabra received approximately

$12 million (the “Sabra Harden Payment”) to pay down certain valid loan obligations; (b)

CIBC received approximately $2.02 million to pay down certain valid loan obligations; (c)

vendors were paid approximately $1.0 million; (d) investor notes were repaid; and (e)

approximately $29.0 million was upstreamed to Debtor Harden Pharmacy’s parent for working

capital. In addition, a third party indemnification escrow of $7.6 million (the “Indemnification

Escrow”) was created to provide payment for indemnification claims asserted by the buyer

arising from the Harden Pharmacy Sale.

9. Upon information and belief, all or virtually all of the creditors of Harden

Pharmacy, LLC were paid in conjunction with the Harden Pharmacy Sale. Harden Pharmacy,

LLC was not insolvent at the time of, nor rendered insolvent as a result of, the Sabra Harden

Payment or the funding of the Indemnification Escrow and other obligations.

10. With regard to the potential claims asserted by Sabra against the estates, there are

several categories of claims. First, Sabra asserts a use and occupancy claim related to the

properties occupied by the Debtors since the Filing Date. The lease rate of the aggregate Sabra

rent is approximately $4.8 million per month. Sabra believes that the use and occupancy payment

associated with their facilities should be approximately $3.5 million per month for a total of

$16.0 million from the filing date through the anticipated closing date of April 1. The Debtors

disagree with Sabra on the amount of the use and occupancy, which I estimate to be

2 There was a scrivener’s error in the Omnibus Reply listing this figure as $21 million.
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approximately $2.253 million per month for all 38 facilities leased from Sabra for a total of $9.0

million from the filing date through the anticipated closing date of April 1. In addition, the

remaining 10 facilities leased from Sabra and not transferred on April 1 will cost the estate

approximately $500,000 in use and occupancy claims until the properties are transferred to a new

operator. In my considered opinion, the proposed $10 million in total payments to Sabra is an

appropriate comprise of the disputed use and occupancy obligations, before even considering the

additional benefits of the settlement with Sabra.

11. Second, Sabra asserts a second priority secured claim in the receivables generated

by their facilities. This amount is unknown, but Sabra’s facilities do constitute approximately 1/3

of the Debtors’ operations.

12. Third, Sabra asserts a right of payment to approximately $4.7 million (exclusive

of interest and attorneys’ fees) related to prior debt obligations.

13. Fourth, Sabra has asserted a substantial claim for unpaid rent, capital

expenditures, and taxes related to the Sabra facilities. Sabra further asserts a claim to the original

$7.0 million in insurance proceeds discussed above, which Sabra claims should have been paid

to Sabra at the time. The Debtors believe that all such claims may exceed $30 million.

B. The CIBC Objection

14. I have reviewed the Objection of CIBC Bank USA to the Motion of the Debtors

for Entry of an Order (I) Approving Settlement Agreement, and (II) Granting Related Relief With

Sabra Health Care REIT, Inc. (DKT. 574) and Motion of the Debtors for Entry of an Order (I)

Approving Form of Operations Transfer Agreement, (II) Authorizing Transfer of Operations and

Related Assets of the Transfer Portfolio Free and Clear of All Liens, Claims, Encumbrances, and

3 The Omnibus Reply listed this figure as $2.5 million. Upon further review, the more accurate and precise figure is
$2.25 million.
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Interests, and (III) Granting Related Relief for the Sabra Portfolio (Dkt. 580) [Docket No. 699]

(the “CIBC Objection”).

15. CIBC Bank USA (“CIBC”) and the Debtors are parties to the Credit Facility (as

defined in the Third Interim Motion of Debtors for Entry of Interim and Final Orders (I)

Authorizing the Use of Cash Collateral, (II) Granting Adequate Protection, (III) Modifying the

Automatic Stay, (IV) Setting a Final Hearing, and (V) Granting Related Relief [Docket No. 24]

(the “Cash Collateral Motion”)). As of the Petition Date, CIBC was owed approximately

$45.56 million on account of their prepetition secured claims against the Debtors. Since the

Petition Date, at CIBC’s insistence, the Debtors have reduced the CIBC principal amount by

approximately $15 million, leaving the Debtors’ current obligations at approximately $29

million. In addition to the approximately $15 million in payments, the estates have been paying

the fees incurred by CIBC’s legal and financial professionals and interest as additional adequate

protection.

16. Under the Credit Facility, the Debtors ability to borrow funds is limited to the

outstanding accounts receivable. The following chart summarizes the Debtors’ current accounts

receivable and collateral securing CIBC’s obligations CIBC:
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Net Eligible
Receivables4

Maximum
Borrowing
Capacity5

Ineligible
Receivables6

Total Collateral7

HUD $ 31,062,728 $ 22,520,476 $ 123,745,236 $ 154,808,023

Non-HUD $ 8,954,682 $ 6,492,145 $ 51,648,723 $ 60,602,956

Total $ 40,017,410 $ 29,012,623 $ 175,393,959 $ 215,410,979

In addition, the following chart provided the estimated value of total receivables based upon

historic collection practices:

Total Current
Receivables8

Collectable
Receivables9

Ineligible
Receivables10

Collectable
Illegible
Receivables11

Total
Collectable12

HUD $ 42,667,537 $ 33,400,784 $ 222,280,972 $ 15,559,668 $ 54,860,452

Non-HUD $ 13,112,648 $ 11,801,383 $ 94,980,616 $ 6,648,643 $ 18,450,026

Total $ 55,780,185 $ 45,202,167 $ 317,261,588 $ 22,208,311 $ 73,310,478

17. These charts show that CIBC is substantially oversecured. CIBC has required the

Debtors to pay down the amounts outstanding during the pendency of the Chapter 11 Cases.

Based on eligible receivables only, CIBC is oversecured by approximately $10 million in face

value and $16 million based on historic collection practices. Further, although not included in the

Debtors’ borrowing base, the Debtors’ have ineligible receivables of approximately $317

million, which remain part of CIBC’s collateral. Of that amount, based on historic practice, the

4 Net Eligible Receivables are calculated under the Credit Facility Documents (as defined in the Cash Collateral
Motion), and, generally, include accounts receivable less than 120 days old.
5 Under the Credit Facility Documents, as amended, the Debtors are only able to borrow on up to 72.5% of Net
Eligible Receivables.
6 Although not included in the Debtors’ borrowing base, the Debtors also have ineligible receivables which are
collateral of CIBC.
7 Net Eligible Receivables plus Ineligible Receivables.
8 Total current receivables included in the Debtors’ Borrowing Base Certificate (as defined in the Credit Facility
Documents). This includes private pay and other receivables that are not eligible for borrowing purposes.
9 The Debtors typically collect 90% of eligible receivables.
10 Although not included in the Debtors’ borrowing base, the Debtors also have ineligible receivables which are
collateral of CIBC.
11 The Debtors typically collect 7% of ineligible receivables.
12 This amount reflects the total amount of receivables the Debtors believe they will collect.
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Debtors believe approximately $22 million will be collected. Therefore, the Debtors’ believe that

CIBC has an equity cushion of as much as $48 million.

18. The Debtors’ Sabra OTA and the Sabra Settlement Agreement are inextricably

intertwined. Approval of the Sabra OTA without approving the Sabra Settlement would deprive

the estates of any leverage to resolve the Sabra claims. Sabra would simply have no reason not to

litigate and attempt to maximize use and occupancy payments, secured claims, and unsecured

claims. This allowed the Debtors to receive the most favorable terms.

19. The Debtors’ have determined, in their sound business judgment, that the Sabra

Settlement Agreement is fair and equitable. By the most conservative estimate, Sabra is owed at

least $43.7 million on account prepetition, administrative, and secured claims, and the Debtors

are able to settle all Sabra Claims for a total payment of $10 million, which is less than the use

and occupancy payment for current rent. In addition to the known financial benefits of resolving

nearly $43.7 million in claims, the estates are no longer liable for potential indemnification

claims related to unknown liabilities, including liabilities to Medicare and Medicaid.

20. The Debtors propose to pay $6 million out of CIBC’s collateral, and if necessary,

will move forward with using CIBC’s collateral on a contested basis due to CIBC’s adequate

protection payments and large equity cushion.

21. I have read CIBC’s allegations with respect to the Pharmacy Sale and upon

information and belief, believe such allegations have no basis. During negotiations, CIBC and

the Debtors were in contact regarding many aspects of the Pharmacy Sale. In connection with the

execution of APA and consummation of the Pharmacy Sale, the Debtors were required to obtain

the approval of CIBC and Sabra. Such consents were given between December 28, 2017 and

January 2, 2018. The Pharmacy Sale closed on February 1, 2018.
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22. The CIBC Objection claims that CIBC did not know Sabra had an interest in the

Indemnification Escrow. Although the Debtors are still investigating, based upon my review of

the relevant documents, I do not believe this is factually true. The Debtors shared information

with CIBC regarding loans from Sabra and would have received fully executed versions of all

documents related to the Pharmacy Sale. The Debtors believe CIBC was either fully informed or

failed to adequately review the documentation prior to the closing of the Pharmacy Sale.

23. The Debtors have determined that releasing potential fraudulent transfer claims

against Sabra is, in their sound and reasoned business judgment, appropriate. This determination

was made after evaluating, among other things, the Sabra Litigation Claims; the cost,

uncertainty, and time to pursue potential avoidance actions against Sabra; and the Sabra

Settlement and Sabra OTA together.

24. Accordingly, I believe the Settlement & Sale Motions, including the Sabra

Settlement, are in the best interests of the Debtors’ estates, creditors, and all other parties in

interest.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 18th day of March, 2019.
Dallas, Texas Senior Care Centers, LLC

Debtors and Debtors in Possession

/s/ Kevin O’Halloran
Kevin O’Halloran
Chief Restructuring Officer
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