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 (Jointly Administered) 
  

 
 

TXMS REAL ESTATE INVESTMENTS, INC.’S OBJECTION 
TO THE SECOND MOTION OF DEBTORS FOR ENTRY OF AN ORDER 

EXTENDING EXCLUSIVITY PERIODS FOR THE FILING AND SOLICITATION OF 
ACCEPTANCE OF A CHAPTER 11 PLAN 

 

 
[Responds to Docket No. 1219] 

TXMS Real Estate Investments, Inc. (“TXMS”) files this Objection (the “Objection”) to 

the Second Motion of Debtors for Entry of an Order Extending Exclusivity Periods for the Filing 

and Solicitation of Acceptance of a Chapter 11 Plan [Docket No. 1219] (the “Extension Motion”).  

I. OVERVIEW 

The Debtors have committed to filing a plan of reorganization before the June 25, 2019 

hearing on the Extension Motion, which plan will automatically provide the Debtors two months 

of exclusivity protection (through September 1, 2019) to advance confirmation under the Court’s 

prior exclusivity extension. Accordingly, the relief requested in the Extension Motion—an 
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additional four months of exclusivity (through December 30, 2019)—is unnecessary and excessive 

unless the Debtors’ forthcoming plan of reorganization is merely a placeholder not ready for 

solicitation but which serves only as the Debtors’ effort to technically comply with the looming 

July 2, 2019 lease assumption deadline under Bankruptcy Code section 365(d)(4). TXMS therefore 

asserts this Objection to the Extension Motion to prevent the Debtors from using another extended 

exclusivity period and prolonged plan process to avoid good faith compliance with the July 2, 2019 

deadline to assume or reject TXMS’s master lease provided by Bankruptcy Code section 365(d)(4) 

and the Court’s April 1, 2019 Order [Docket No. 820]. 

Specifically, TXMS anticipates that the Debtors—protected by exclusivity through the end 

of the year if the Extension Motion is granted—will file a placeholder plan that nominally assumes 

TXMS’s master lease but that has little to no chance of confirmation, effectively eliminating the 

protection given to landlords such as TXMS by section 365(d)(4). TXMS is concerned that the 

Debtors will not be capable of meeting their burden for an order assuming the TXMS master lease 

due to, among other things, an inability to provide adequate assurance of future performance, but 

more importantly that this issue will not be determined until many months after the deadline set 

forth in section 365(d)(4) due to an intentionally protracted confirmation process. 

The Debtors’ chapter 11 cases are now almost seven months old, and the Debtors have 

already received the full benefit of the Court’s extensions of their deadline to assume leases as 

well as a prior extension of the exclusivity period.1 The Debtors have also employed an investment 

banker since December 2018 to assist with the marketing and sale of their assets and a parallel 

effort to acquire new equity investments. Nevertheless, the Debtors have provided inadequate 

                                                 
1 TXMS does not consent to any further extension of the deadline set forth in 11 U.S.C. § 365(d)(4), and therefore the 
deadline for the Debtors to assume or deny their unexpired lease with TXMS is July 2, 2019.  
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clarity on this sales/financing process, failed to provide the “statement of the reasons why a plan 

has not been filed and detailed timetable of the steps to be taken in order to file a plan” as required 

by Local Rule 3016-1, and admit they are going to file a plan but are still not ready to confirm a 

plan and will not be ready for six more months. Informed by this admission and with the July 2, 

2019 assumption deadline less than two weeks away, TXMS expects that the Debtors will seek to 

circumvent the consequences of the assumption deadline of section 365(d)(4) by filing a 

placeholder plan and pursuing a strategically drawn-out chapter 11 plan process enabled by an 

extended exclusivity period. As administrative claims continue to accumulate, and in the absence 

of any proposed sales procedure motion, financing motion, or other guidance to signal a 

forthcoming exit from chapter 11, TXMS seeks to preserve and enforce the protections provided 

to it as a landlord under Bankruptcy Code section 365(d)(4) in light of the Debtors’ likely 

difficulties in (and resulting need to delay) assuming the TXMS master lease. Consequently, 

TXMS requests the Court deny the requested exclusivity extension. 

II. BACKGROUND 

1. The Debtors’ Master Lease with TXMS. In October 2010, TXMS and Senior Care 

Centers, LLC (“SCC”) entered into a Master Lease Agreement, which the parties amended from 

time to time, including the amended and restated Second Amended and Restated Master Lease 

Agreement dated August 27, 2013 (as amended from time to time, the “Master Lease”). 

2. Pursuant to the Master Lease, SCC leases and operates the following eleven 

properties (the “Leased Properties”) as a single unit with a single monthly Minimum Rent of 

approximately $1,187,254.07 as of March 2019: 

Property Name Location 

Stonegate Fort Worth 
Holland Lake Weatherford 
Mission Mission 
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Stephenville  Stephenville 
Crowley Crowley 
Green Oaks Arlington 
Harbor Lakes Granbury 
Stallings Court Nacogdoches 
Hewitt Hewitt 
Red Oak Red Oak 
Brownwood Brownwood 

 
3. The Debtors’ Bankruptcy Cases. The Debtors filed bankruptcy on December 4, 

2018, (the “Petition Date”). On January 4, 2019, the Debtors filed a motion to employ H2C 

Analytics, LLC (“H2C”) [Docket No. 253] as their investment banker to assist the Debtors with 

the marketing and sale of their operations and/or assets as well as a parallel search for new equity 

investments. As stated in the motion to employ, the Debtors engaged H2C as their investment 

banker on December 19, 2018. On February 27, 2019, the Court entered an order [Docket No. 604] 

approving the motion to employ H2C nunc pro tunc to the December 19, 2018 date when H2C 

commenced its work for the Debtors. 

4. The Debtors previously obtained (i) an extension of exclusivity to file and solicit a 

chapter 11 plan to, respectively, July 2 and September 1, 2019 [Docket No. 765] and (ii) an 

extension of the deadline to assume or reject executory contracts and unexpired leases to July 2, 

2019 [Docket No. 820]. 

5. If the Debtors file a proposed plan by June 25, 2019, or even by the exclusivity 

deadline of July 2, 2019, the Debtors will have two further months of exclusivity (through 

September 1, 2019) to solicit and seek confirmation of such plan. The relief requested in the 

Extension Motion is an acknowledgment by the Debtors that this plan will not be ready for 

solicitation and confirmation and, despite any proposed assumption contained therein, will not 

ultimately assume the Master Lease. Therefore, based on this conclusion as well as (i) the Debtors’ 

unlikely ability to provide adequate assurance of future performance under the Master Lease, 
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(ii) the lack of any clarity on the Debtors’ sale/financing processes or a detailed timetable of the 

Debtors’ proposed restructuring, and (iii) the continuing costs and length of these chapter 11 cases, 

TXMS asserts the Debtors should not be allowed to pursue an extended chapter 11 plan process 

which avoids good faith compliance with the July 2, 2019 deadline to assume or reject the Master 

Laster set forth in section 365(d)(4). 

III.OBJECTION 
 

6. By the Extension Motion, the Debtors request a further four-month extension of 

both of the exclusivity periods for the filing and solicitation of a chapter 11 plan. This is in addition 

to the three-month extension the Court previously granted [Docket No. 765]. Section 1121(d)(1) 

of the Bankruptcy Code permits a court to extend a debtor’s exclusivity “for cause.” Although the 

Bankruptcy Code does not define “cause,” bankruptcy courts have discretion to extend exclusivity 

to promote the orderly, consensual, and successful reorganization of a debtor’s affairs. See In re 

Timbers of Inwood Forest Assocs., Ltd., 808 F.2d 363, 372 (5th Cir. 1987) (noting that the meaning 

of “cause” under section 1121 should be viewed in context of the Bankruptcy Code’s goal of 

fostering reorganization); In re Mirant Corp., No. 4-04-CV-476-A, 2004 WL 2250986, at *2 (N.D. 

Tex. Sept. 30, 2004) (noting that an extension of exclusivity may be granted where “the debtor has 

shown substantial progress toward reorganization”). As the Court noted in Mirant, “[t]he 

bankruptcy court must balance the potential harm to creditors and limit the delay that makes 

creditors hostages of Chapter 11 debtors.” Id. Finally, Local Rule 3016-1 requires that any request 

to extend exclusivity include “a statement of the reasons why a plan has not been filed and a 

detailed timetable of the steps to be taken in order to file a plan.” 

7. As a landlord held hostage by the Debtors’ chapter 11 cases, TXMS is concerned 

that the requested extension to plan exclusivity will improperly facilitate the Debtors’ evasion of 
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the July 2, 2019 deadline to assume the Master Lease. The Debtors previously received an 

extension of the time to assume or reject their executory contracts and unexpired leases pursuant 

to 11 U.S.C. § 365(d)(4)(B). However, “the primary purpose of section 365(d)(4) is to protect 

lessors from delay and uncertainty by forcing a trustee or a debtor in possession to decide quickly 

whether to assume unexpired leases.” Matter of Am. Healthcare Mgmt., Inc., 900 F.2d 827, 830 

(5th Cir. 1990). An unfettered four-month extension of the exclusivity periods here threatens the 

protection section 365(d)(4) provides lessors such as TXMS. Specifically, the Debtors—likely 

unable to actually assume the Master Lease despite the forthcoming deadline—may strategically 

file a placeholder “bare bones” chapter 11 plan that on its face provides for the assumption of the 

Master Lease but which is far from a final or confirmable plan and serves only to “buy time” and 

drag TXMS and the Master Lease through a proposed six-month confirmation delay. 

8. In fact, the Debtors have already suggested in their pleadings the elements of this 

approach, stating that they anticipate filing a plan before the hearing on the Extension Motion and 

that the mere filing of a plan that nominally assumes a lease satisfies the requirements of section 

365(d)(4).2 However, if this forthcoming plan were in fact confirmable, then there is no need for 

any extension of exclusivity, much less four more months. In essence, the exclusivity extension is 

only needed to facilitate a strategy that games the plan confirmation system in an effort to 

manufacture an otherwise impermissible extension of section 365(d)(4) over the landlord’s 

objection. 

                                                 
2 See Extension Motion at ¶ 18 (“The Debtors anticipate that [a plan of reorganization] will be filed before the hearing 
on this Motion. Nevertheless, out of an abundance of caution, the Debtors file this Motion to ensure adequate 
additional time to sufficiently negotiate a plan and disclosure statement.”); see also G-Debtors’ (15) Objection to 
Granite Landlords’ (15) Motion for Relief from the Automatic Stay to Permit Granite Landlords (15) to Market 
Properties to Transition to New Operators [Docket No. 1294] at ¶ 2 (“[I]t is the timely filing of a motion to 
assume . . . which causes compliance with the requirements of Section 365(d)(4) . . . . But filing a motion is not the 
only means for a debtor to assume a lease. Section 1123(b)(2) provides that such assumption under Section 365 may 
be sought by the timely filing of a plan of reorganization.”) 
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9. TXMS acknowledges that the Debtors are current on their post-petition rent with 

respect to the Leased Properties, with the notable exception of the December stub-rent period that 

remains outstanding. However, TXMS is also entitled to the protections set forth in section 

365(d)(4) requiring the Debtors to timely elect to assume or reject the Master Lease by a date 

certain. The Debtors should not be allowed to eliminate this protection by filing a straw man 

chapter 11 plan that nominally provides for the assumption of the Master Lease—despite the 

Debtors’ inability to actually confirm the plan or meet the cure and adequate assurance standards 

necessary to assume the Master Lease—and then delaying the confirmation process for up to six 

months through the requested exclusivity extension. 

10. The Debtors also have not provided the basic information required by Local Rule 

3016-1 in order to receive the requested extension to exclusivity. This Local Rule requires both an 

explanation of why the Debtors have been unable to file a plan to date and a detailed timetable of 

what the Debtors will do to file a plan.  The Debtors instead provide vague and insufficient 

statements about operations, marketing efforts, and desire to file a plan prior to a hearing on the 

Extension Motion.  See Extension Motion at ¶¶ 16–20. Coupled with this shortcoming is the 

general lack of visibility or milestones in the Debtors’ marketing, sale, and/or financing effort with 

H2C. Despite working with H2C for the past six months, the Debtors have failed to submit any 

letters of intent, proposed financing, proposed sales process, bidding, auction or other timeline or 

procedures for the Court’s consideration or approval. Given this reality and accruing 

administrative expenses, the Debtors have already had sufficient time (almost seven months) under 

this Court’s jurisdiction to implement their restructuring goals and advance the steps of 

implementing such plan. To provide the Debtors with a further extension of exclusivity would in 
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effect reward this lack of transparency.3 Further, if the Debtors truly are prepared to file a good 

faith confirmable plan within the next week, there is no practical need or reasonable cause to grant 

the requested extension as the Debtors will have exclusivity until September 1, 2019 to obtain 

confirmation of this plan. 

11. Therefore, given the Debtors’ failure to meet their burden under section 1121(d)(1) 

of the Bankruptcy Code and in order to preserve the protections given to TXMS by section 

365(d)(4) of the Bankruptcy Code, TXMS requests that the Court deny an exclusivity extension. 

 
IV. CONCLUSION 

Accordingly, TXMS respectfully requests that the Court enter an order (i) sustaining the 

Objection and denying the Motion; and (ii) granting TXMS such other relief to which it may be 

entitled at law or in equity 

Respectfully submitted, 
 
 

/s/ Jason M. Rudd     
Jason M. Rudd 
Texas Bar No. 24028786 
J. Robertson Clarke 
Texas Bar No. 24108098 
Wick Phillips Gould & Martin, LLP 
3131 McKinney Avenue, Suite 100 
Dallas, TX 75204 
Phone: (214) 692-6200 
Fax: (214) 692-6255 
Email: jason.rudd@wickphillips.com 
 robbie.clarke@wickphillips.com 
  
COUNSEL FOR TXMS REAL ESTATE 
INVESTMENTS, INC.  

  

                                                 
3 TXMS also notes that the Debtors are again filing their monthly operating reports late, as they filed the April 2019 
report on June 17, 2019, almost a month after the deadline, and have not yet filed the May 2019 report. 
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CERTIFICATE OF SERVICE 
 

 The undersigned certifies that a true and correct copy of the foregoing document was served 
on June 21, 2019 by first class U.S. Mail or by the Court’s ECF noticing system on (i) the Debtors’ 
counsel, (ii) counsel for the Unsecured Creditors’ Committee; (iii) the United States Trustee; and 
(iv) all parties requesting notice under Local Bankruptcy Rule 2002-1(j), as required under Local 
Bankruptcy Rule 4001-1.  
 
 

/s/ Jason M. Rudd     
Jason M. Rudd 
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