
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

 
In re: 
 

USA GYMNASTICS,
1
 

 
Debtor. 

 

 
Chapter 11 
 
Case No. 18-09108-RLM-11 
 
 

 
DEBTOR’S MOTION FOR ORDER  

AUTHORIZING THE DEBTOR TO PAY OR HONOR  
PREPETITION OBLIGATIONS TO A CRITICAL FOREIGN VENDOR  

USA Gymnastics, as debtor and debtor in possession in the above-captioned chapter 11 

case (the “Debtor” or “USAG”), hereby submits this motion (the “Motion”) for the entry of an 

order, substantially in the form attached hereto as Exhibit A, pursuant to sections 105(a), 363(b), 

1107(a), and 1108 of title 11 of the United States Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy 

Code”) and Rule 6004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), 

(i) authorizing, but not directing, the Debtor to pay the prepetition claims of a critical foreign 

vendor, up to $15,263.69 in the aggregate; and (b) authorizing and directing banks and financial 

institutions to honor all related checks and electronic payment requests. In support of this Motion, 

the Debtor relies upon the Declaration of James Scott Shollenbarger in Support of the Debtor’s 

Chapter 11 Petition and First Day Motions [Dkt. 8]. In further support of this Motion, the Debtor 

respectfully states as follows: 

JURISDICTION  

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334, 

and the Standing Order of Reference from the United States District Court for the Southern District 

                                                 
1
 The last four digits of the Debtor’s federal tax identification number are 7871.  The location of the Debtor’s 

principal office is 130 E. Washington Street, Suite 700, Indianapolis, Indiana 46204. 
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of Indiana, dated July 11, 1984. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2), and 

the Court may enter a final order consistent with Article III of the United States Constitution.  

Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. The statutory and legal predicates for 

the relief requested herein are sections 105(a), 363(b), 1107(a), and 1108 of the Bankruptcy Code 

and Rule 6004 of the Bankruptcy Rules. 

BACKGROUND 

2. On December 5, 2018 (the “Petition Date”), USAG filed a voluntary petition for 

relief under chapter 11 of the Bankruptcy Code. 

3. The Debtor remains in possession of its property and continues to operate and 

maintain its organization as debtor in possession pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code.  No request has been made for the appointment of a trustee or examiner in this 

chapter 11 case.  

4. On December 19, 2018, the United States Trustee appointed the Additional Tort 

Claimants Committee Of Sexual Abuse Survivors (the “Sexual Abuse Survivors’ Committee”). 

5. In the ordinary course of its operations, the Debtor pays for its member athletes to 

attend training camps, both in the United States and abroad. One such training camp occurred from 

October 31, 2018 through November 3, 2018 in Baku, Azerbaijan.  

6. Pursuant to an agreement between the Debtor and the Azerbaijan Gymnastics 

Federation (the “Critical Foreign Vendor”), attached hereto as Exhibit B, the Debtor agreed to 

pay $15,263.69 (EUR 12,870.00) to the Critical Foreign Vendor for accommodations provided to 

the Debtor’s athletes (the “Prepetition Obligation”).  

7. On November 2, 2018, the Debtor attempted to pay the Prepetition Obligation. 

However, the Debtor had received incorrect wire information from the Critical Foreign Vendor. 
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As a result, the wire transfer failed, the Critical Foreign Vendor remains unpaid, and the 

$15,263.69 remained in the Debtor’s bank account. 

8. The Critical Foreign Vendor did not provide corrected wire information to the 

Debtor until after the filing of the Debtor’s bankruptcy petition.  

9. If the Critical Foreign Vendor is not timely paid, it might not permit delegations of 

American athletes to future gymnastics, trampoline, or tumbling meets held in Azerbaijan. Of 

immediate concern is the fact that the Critical Foreign Vendor will host a qualifying event for the 

trampoline and tumbling competitions at the 2020 Summer Olympics from February 16–17, 2019. 

USAG athletes have expended considerable time and effort to prepare for this event specifically 

and the Olympic qualifying process generally.  

10. Without payment, the Critical Foreign Vendor might deny these athletes their place 

at the upcoming qualifying event, negating their hard work and derailing their competitive success. 

But they should not face these consequences for a payment failure over which they exercised no 

control. 

11. Accordingly, the Debtor seeks authority to satisfy the Prepetition Obligation. 

RELIEF REQUESTED 

12. By this Motion, the Debtor seeks entry of an order, pursuant to sections 105(a), 

363(b), 1107(a), and 1108 of the Bankruptcy Code, (i) authorizing, but not directing, the Debtor 

to pay the Prepetition Obligation to the Critical Foreign Vendor, up to $15,263.69 in the aggregate, 

and (b) authorizing and directing banks and financial institutions to honor all related checks and 

electronic payment requests. 
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BASIS FOR RELIEF 

13. Courts in this and other districts consistently authorize the payment (or other special 

treatment) of prepetition obligations in appropriate circumstances. In authorizing such payments, 

those courts generally rely on legal theories rooted in sections 363(b) and 105(a) of the Bankruptcy 

Code. 

14. Courts have authorized payment of prepetition obligations under section 363(b) of 

the Bankruptcy Code where a sound business purpose exists for doing so. See e.g., Czyzewski v. 

Jevic Holding Corp., 137 S. Ct. 973, 985 (2017) (recognizing that courts routinely grant orders 

allowing payment to essential suppliers in order to preserve and maximize the debtors’ estates); In 

re UAL Corp., Case No. 02-48191 (Bankr. N.D. Ill. Dec. 11, 2002) (essential trade motion relying 

upon section 363 is “completely consistent with the Bankruptcy Code”); In re Ionosphere Clubs, 

Inc., 98 B.R. 174, 175 (Bankr. S.D.N.Y. 1989) (finding that a sound business justification existed 

to justify payment of certain claims); Armstrong World Indus., Inc. v. James A. Phillips, Inc., (In 

re James A. Phillips, Inc.), 29 B.R. 391, 397 (S.D.N.Y. 1983) (relying on section 363 to allow 

contractor to pay prepetition claims); In re Tropical Sportswear Int’l Corp., 320 B.R. 15, 20 

(Bankr. M.D. Fla. 2005) (“Bankruptcy courts recognize that section 363 is a source for authority 

to make critical vendor payments, and section 105 is used to fill in the blanks.”). 

15. In In re Kmart Corp., 359 F.3d 866 (7th Cir. 2004), the Seventh Circuit stated that 

a debtor may be able to use section 363(b)(1) of the Bankruptcy Code to pay prepetition claims 

“in order to keep ‘critical’ supplies flowing.” Id. at 872. The Seventh Circuit held, however, that 

such prepetition payments were not proper there because the debtor had not shown that “but for 

immediate full payment, vendors would cease dealing; and that the business will gain enough from 

continued transactions with the favored vendors to provide some residual benefit to the remaining 
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disfavored creditors, or at least leave them no worse off.” Id. at 868. In analogizing to “cram down” 

analysis, the Seventh Circuit looked to the benefit or enhancement of the estate that would result 

from the payment of a prepetition claim, stating that “if the impaired class does at least as well as 

it would have under a Chapter 7 liquidation, then it has no legitimate objection and cannot block 

the reorganization.” Id. at 872–73. 

16. Thus, following the Kmart decision, courts in the Seventh Circuit have authorized 

the payment (or other special treatment) of prepetition obligations to critical vendors in appropriate 

circumstances. See, e.g., In re hhgregg, Inc., Case No. 17-01302-RLM-11 (Bankr. S.D. Ind. March 

20, 2017); In re Caesars Entertainment Operating Company, Inc., Case No. 15-01145 (Bankr. 

N.D. Ill. March 6, 2015) (authorizing payments to critical vendors); In re Edison Mission Energy, 

Case No. 12-49219 (Bankr. N.D. Ill. Jan. 17, 2013) (same); In re Ryan Int’l Airlines, Inc., Case 

No. 12-80802 (Bankr. N.D. Ill. Mar. 7, 2012) (same); In re Grede Foundries, Inc., Case No. 09-

14337 (Bankr. W.D. Wis. Aug. 31, 2009) (same). The Court should follow this precedent and 

authorize the Debtor to pay the Prepetition Obligation.  

17. As discussed above, the Debtor has determined, in the sound exercise of its business 

judgment, that payment of the Prepetition Obligation is vital to the Debtor’s continuing operations. 

The Critical Foreign Vendor may not permit USAG’s athletes to participate in its competitions if 

the Prepetition Obligation is left unpaid throughout the duration of this chapter 11 case. See Kmart, 

359 F.3d at 873. As such, the failure to honor the Prepetition Obligation could have a significant 

adverse effect on the Debtors’ continued operations and its mission to support its member 

gymnasts.  

18. Accordingly, preserving the relationship with the Critical Foreign Vendor provides 

a sufficient business justification for payment of the Prepetition Obligation, even if such payment 
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was deemed to be outside the ordinary course of business. See Ionosphere Clubs, 98 B.R. at 17. 

25. The Debtor, therefore, seeks authorization under section 363(b) of the Bankruptcy Code to pay 

the Prepetition Obligation. 

19. Moreover, the fact that the Critical Foreign Vendor operates in Azerbaijan provides 

further support for allowing the Debtor to pay the Prepetition Obligation. Although section 362 of 

the Bankruptcy Code provides that the filing of a chapter 11 petition “operates as a stay, applicable 

to all entities,” with respect to creditor remedies, the power of a United States court to enforce its 

jurisdiction against an entity without a presence in the United States is potentially limited. See 11 

U.S.C. § 362(a). Indeed, in the circumstances of this case, where the Critical Foreign Vendor lacks 

minimum contacts with the United States, the Court as a practical matter may be unable to prevent 

such Critical Foreign Vendor from violating the automatic stay in response to its continued non-

payment. See, e.g., In re Aerovias Nacionales de Columbia S.A. Avianca, 303 B.R. 1, 6 (Bankr. 

S.D.N.Y. 2003) (explaining that foreign vendor motions have been entered in chapter 11 cases 

because the “extraterritorial reach of the automatic stay of § 362 of the Bankruptcy Code is 

uncertain . . .”); In re McLean Indus., 74 B.R. 589, 601-02 (Bankr. S.D.N.Y. 1987) (describing 

that, even if the automatic stay applied extraterritorially, proceedings in foreign countries with 

respect to the debtor’s property had not abated and pointing to the inability to obtain in personam 

jurisdiction over some of the creditors located abroad). 

20. Courts have granted authorization for chapter 11 debtors to pay the claims of 

foreign entities, where the automatic stay could not be readily enforced against them in the United 

States and where it would be unduly time-consuming and expensive to seek to enforce an order of 

the Bankruptcy Court in the creditors’ home countries. See, e.g., In re The Standard Register 

Company, No. 15-10541 (BLS) (Bankr. D. Del. March 13, 2015) (authorizing payment of 

Case 18-09108-RLM-11    Doc 144    Filed 01/09/19    EOD 01/09/19 19:12:48    Pg 6 of 9



7 

prepetition claims of certain foreign vendors); In re Chemtura Corporation, No. 09-11233 (Bankr. 

S.D.N.Y. April 13, 2009) (same) In re Lyondell Chem. Co., No. 09-10023 (Bankr. S.D.N.Y. Jan. 

23, 2009) (same); In re Dana Corp., No. 06-10354 (Bankr. S.D.N.Y. Mar. 3, 2006) (same); In re 

Delphi Corp., No. 05-44481 (Bankr. S.D.N.Y. Oct. 14, 2005) (same); In re Delta Air Lines, Inc., 

No. 05-17923 (Bankr. S.D.N.Y. Sept. 16, 2005) (same); In re Northwest Airlines Corp., No. 05-

17930 (Bankr. S.D.N.Y. Sept. 15, 2005) (same).  

21. In line with these cases, the Court should permit the Debtor to pay the claim of the 

Critical Foreign Vendor. Otherwise, the Debtor might have to divert its attention and resources 

from this case to efforts to defend its rights in another jurisdiction, to the detriment of the Debtor’s 

estate and all parties in interest, and at a cost that will undoubtedly exceed the de minimus amount 

that is owed to the Foreign Critical Vendor.  

22. For the foregoing reasons, the Debtor believes that granting the relief requested 

herein is appropriate and in the best interests of its estate and all parties in interest. 

WAIVER OF BANKRUPTCY RULE 6004 

23. Pursuant to Bankruptcy Rule 6004(h), “[a]n order authorizing the use, sale, or lease 

of property other than cash collateral is stayed until the expiration of 14 days after entry of the 

order, unless the court orders otherwise.” Fed. R. Bankr. P. 6004(h). As set forth throughout this 

Motion, the Debtor submits that ample cause exists to justify a waiver of the 14-day stay imposed 

by Bankruptcy Rule 6004(h), as any delay in satisfying the Prepetition Obligation would 

jeopardize the Debtor’s ability to send gymnasts to Olympic qualifying event from February 16–

17, 2019, in Baku, Azerbaijan, to the detriment of its estate and all parties in interest.  
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24. For this reason and those set forth above, the Debtor submits that ample cause exists 

to justify a waiver of the 14-day stay imposed by Bankruptcy Rule 6004(h), to the extent 

applicable. 

RESERVATION OF RIGHTS 

25. Nothing in this Motion or the proposed order attached hereto (i) is intended or shall 

be deemed to constitute an assumption of any agreement pursuant to section 365 of the Bankruptcy 

Code or an admission as to the validity of any claim against the Debtor or its estates; (ii) shall 

impair, prejudice, waive, or otherwise affect the rights of the Debtor or its estate with respect to 

the validity, priority, or amount of any claim against the Debtor or its estate; (iii) shall impair, 

prejudice, waive, or otherwise affect the rights of the Debtor or its estate with respect to any and 

all claims or causes of action against the Foreign Critical Vendor; or (iv) shall be construed as a 

promise to pay a claim. 
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NOTICE 

26. Notice of this Motion has been provided to:  (i) the U.S. Trustee; (ii) the Office of 

the United States Attorney for the Southern District of Indiana; (iii) the Internal Revenue Service; 

(iv) the U.S. Olympic Committee; (v) the Debtor’s thirty (30) largest unsecured creditors; 

(vi) proposed counsel to the Sexual Abuse Survivors’ Committee; and (vii) all parties who have 

filed an appearance in this case. In light of the nature of the relief requested herein, the Debtor 

submits that no other or further notice is necessary. 

 WHEREFORE, the Debtor respectfully requests that the Court enter the order substantially 

in the form annexed hereto as Exhibit A, granting the relief requested herein and such further relief 

as is just and proper. 

Dated: January 9, 2019    Respectfully submitted, 

 
       JENNER & BLOCK LLP 

 
By: /s/ Catherine Steege                

Catherine L. Steege (admitted pro hac vice) 
Dean N. Panos (admitted pro hac vice) 
Melissa M. Root (#24230-49) 
353 N. Clark Street 
Chicago, Illinois 60654 
(312) 222-9350 
csteege@jenner.com 
dpanos@jenner.com 
mroot@jenner.com 

Proposed Counsel for the Debtor
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

 
In re: 
 

USA GYMNASTICS,
1
 

 
Debtor. 
 
 
 

 
Chapter 11 
 
Case No. 18-09108-RLM-11 
 
 
 

 
ORDER AUTHORIZING THE DEBTOR TO PAY OR HONOR PREPETITION 

OBLIGATIONS TO CERTAIN CRITICAL FOREIGN VENDOR 

This matter came before the Court on the Debtor’s Motion For Order Authorizing The 

Debtor To Pay Or Honor Prepetition Obligations To A Critical Foreign Vendor (the “Motion”), 

filed by USA Gymnastics as debtor and debtor in possession (the “Debtor”), for the entry of an 

order pursuant to sections 105, 363(b), 1107(a), and 1108 of title 11 of the United States Code, 11 

                                                 
1 The last four digits of the Debtor’s federal tax identification number are 7871.  The location of the Debtor’s 
principal office is 130 E. Washington Street, Suite 700, Indianapolis, Indiana 46204. 
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U.S.C. §§ 101–1532 (the “Bankruptcy Code”) and Rule 6004 of the Federal Rules of Bankruptcy 

Procedure; the Court finds that (i) it has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 

and 1334; (ii) this matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); (iii) the relief 

requested in the Application is in the best interests of the Debtor, its estate, and creditors; and after 

due deliberation, and good and sufficient cause appearing therefore, the Court hereby determines 

the Motion should be GRANTED. 

IT IS HEREBY ORDERED:  

1. The Motion is granted. 

2. The Debtor is authorized, but not directed, to honor, pay, or otherwise satisfy 

amounts on account of prepetition obligations owed to Azerbaijan Gymnastics Federation (the 

“Critical Foreign Vendor”); provided, however, that such payments shall not exceed $15,263.69 

(EUR 12,870.00) unless otherwise ordered by the Court.  

3. Nothing in this Order (i) is intended or shall be deemed to constitute an assumption 

of any agreement pursuant to section 365 of the Bankruptcy Code or an admission as to the validity 

of any claim against the Debtor or its estate; (ii) shall impair, prejudice, waive, or otherwise affect 

the rights of the Debtor or its estate with respect to the validity, priority, or amount of any claim 

against the Debtor or its estate; (iii) shall impair, prejudice, waive, or otherwise affect the rights of 

the Debtor or its estates with respect to any and all claims or causes of action against a Critical 

Vendor; or (iv) shall be construed as a promise to pay a claim. The Debtor is authorized to take 

any and all actions necessary to effectuate the relief granted herein. 

4. Notwithstanding any applicability of Bankruptcy Rule 6004(h), the terms and 

conditions of this Order shall be effective and enforceable immediately upon its entry.  
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5. The Court shall retain jurisdiction to hear and determine all matters arising from, 

or related to, the implementation of this Order. 

### 
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