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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 
 
In re:  
 
USA Gymnastics,1 
 

Debtor. 
 

Chapter 11 
 
Case No. 18-09108-RLM-11 

 

USA Gymnastics,  
 

Plaintiff, 
v. 
 
Gedderts’ Twistars USA Gymnastics Club, 
Inc., Twistars USA, Inc., John Geddert, 
Kathryn Geddert, Donald Peters, Southern 
California Acro Team, Inc., BMK Partners 
Ltd, BMK Training Facilities, Ltd., Karolyi 
Training Camps, LLC, Karolyi’s Elite, 
Karolyi World Gymnastics Inc., Bela Karolyi, 
Martha Karolyi, Richard Carlson, and World 
Sport Chicago, 
 

Defendants. 
 

 
 
 
Adv. Pro. No. 19-50075 

 
BRIEF IN SUPPORT OF OBJECTION TO PLAINTIFF’S MOTION FOR A 

PRELIMINARY INJUNCTION 
 
 NOW COMES Gedderts’ Twistars USA Gymnastics Club, Inc., Twistars USA, Inc., John 

Geddert, Kathryn Geddert (collectively, the “Twistars Defendants”), by and through their counsel, 

Stevenson & Bullock, P.L.C. and Zausmer, August & Caldwell, P.C., who, in response to 

Plaintiff’s Motion for a Preliminary Injunction [Docket No. 5] (the “Motion”) and the 

accompanying Plaintiff’s Memorandum of Law in Support of Its Motion for a Preliminary 

                                                      
1  The last four digits of the Debtor’s federal tax identification number are 7871.  The location 
of the Debtor’s principal office is 130 E. Washington Street, Suite 700, Indianapolis, Indiana 
46204. 
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Injunction [Docket No. 6] (the “Memorandum”) and hereby state as follows:  

INTRODUCTION 

Almost four (4) months since the Petition Date, USAG filed its Motion and Memorandum, 

as well as the Complaint in the above captioned Adversary Proceeding.  The Debtor has failed to 

set forth competent, admissible evidence supporting its request for an injunction against the 

Twistars Defendants.  Moreover, the Twistars Defendants have filed fifty-two (52) separate 

motions to dismiss in the Lawsuits, which are all fully briefed and to which oral argument is 

scheduled in two (2) short weeks – on May 1, 2019.  The Motions to Dismiss are dispositive of 

the claims asserted against the Twistars Defendants and do not interfere with either this Court’s 

jurisdiction or the Debtor’s efforts to reorganize.  This is not a “text book” case for an injunction, 

as was the case in Caesars, because the Debtor has no claims against the Twistars Defendants and 

the Twistars Defendants are not required to financially support the Debtor.  Finally, the public 

interest weighs in favor of the Twistars Defendants and denial of the requested injunction.  The 

Motion should be denied.   

BACKGROUND 

A. The Parties  

 John Geddert, now retired, was the owner and operator of two gymnastics gyms affiliated 

with Twistars.  He had an exceptional track record of success dating back to the 1990s. His teams 

had unparalleled success in winning meets and qualifying gymnasts for national events. He was 

Head Coach for the 2012 Olympic Team, named 2012 USA National Elite Coach of the Year, was 

the 2011 USA World Championship Team Head Coach, and named State, Regional, or National 

Coach of the Year 17 times. He was personal head coach to 2012 Olympic Champion, Jordan 

Wieber. He represented the USA as a coach in international competition in 20 foreign countries.  
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Kathryn Geddert is the wife of John Geddert and the sole owner of the Twistars gyms.  She 

is also an exceptional coach having been named State, Regional, or National Coach of the Year 13 

times, named the 2012 Michigan Coach of the Year, and, in 2012, she was inducted into the Region 

5 Hall of Fame.   

Though employed by Michigan State University (“MSU”), Larry Nassar (“Nassar”) was a 

volunteer for Twistars. He was willing to come to Twistars and help the gymnasts there work 

through stiffness and minor injuries. Nassar was never an employee of Twistars. 

USA Gymnastics (the “Debtor” or “USAG”) is the debtor and debtor-in-possession in the 

above captioned proceeding, having filed a voluntary petition for relief under Chapter 11 on 

December 5, 2018 (the “Petition Date”).  USAG is the national governing body for gymnastics in 

the United States. It receives this designation from the U.S. Olympic Committee and the 

International Gymnastics Federation. It is a 501(c)(3) non-profit corporation.  

USAG allegedly permitted members of the national team to be alone with Nassar. It 

apparently cut ties with Nassar sometime during the summer of 2015 after an athlete complained 

about him.  Nassar is a criminal, who is presently serving the rest of his life in prison for the horrific 

abuse he committed.   

B. The Lawsuits 

According to its Motion, USAG was named as a defendant in over 100 different lawsuits 

in connection with sexual crimes committed by Nassar.  Memorandum at ¶ 2.   Several hundred 

women allege that Nassar sexually abused them while pretending to use legitimate medical 

treatments.  Many of these women were minors at the time of the abuse.  Following the Petition 

Date, those lawsuits were stayed by operation of law pursuant to 11 U.S.C. § 362 as to the Debtor.   

The Twistars Defendants are defendants in fifty-three (53) lawsuits (collectively, the 
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“Lawsuits”) brought by various plaintiffs in the United States District Court for the Western 

District of Michigan (the “District Court”).  A summary of the Lawsuits and the claims asserted 

against the Twistars Defendants is attached hereto as Exhibit 1.  The District Court has assigned 

Case No. 17-cv-00029, Denhollander, et al. v. Michigan State University, et al. as the lead case.  

There are a number of legal theories of recovery alleged against the Twistars Defendants by the 

plaintiffs, including gross negligence, negligence, employment, agency and vicarious liability 

claims, intentional infliction of emotional distress, negligent infliction of emotional distress, fraud 

and misrepresentation, civil RICO claims, civil conspiracy and concerted action claims, Elliott 

Larsen Civil Rights claims, assault and battery, sex trafficking, fraudulent concealment, and loss 

of consortium.   

In each of the Lawsuits, the Twistars Defendants have denied liability.  More importantly, 

in fifty-two (52) of the Lawsuits, the Twistars Defendants have filed motions to dismiss pursuant 

to Rule 12(b)(6) of the Federal Rules of Civil Procedure (collectively, the “Motions to Dismiss”).2  

As set forth in the Motions to Dismiss, the following are dispositive of the claims against the 

Twistars Defendants:  

 The statute of limitations has expired on the claims alleged against the Twistars 
Defendants.  As a general matter, the period of limitations begins to run from the 
time the claim accrues.  MCL § 600.5827.  For minors, the later of two potential 
limitations periods applies.  One, Plaintiff’s claims are governed by the statute of 
limitations set forth in MCL § 600.5805.  MCL § 600.5805(2) states, “[e]xcept as 
otherwise provided in this section, the period of limitations is 3 years after the time 
of the death or injury for all actions to recover damages for the death of a person, 
or for injury to a person or property.” Thus, the three (3) year statute of limitations 
applies to the following causes of action: negligence, gross negligence, intentional 
infliction of emotional distress, and fraud and misrepresentation.  Two, under 
Michigan law, in all but medical malpractice cases, minors have until their 19th 
birthday to bring an action. MCL § 600.5851(1).   

                                                      
2  The 53rd case against the Twistars Defendants was just recently filed, to which the Twistars 
Defendants intend to file a similar motion to dismiss pursuant to, inter alia, Rule 12(b)(6) of the 
Federal Rules of Civil Procedure.   
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 There is no standalone, independent cause of action for gross negligence under 

Michigan law.  Jennings v. Southwood, 446 Mich. 125, 129 (1994) 
 

 All of the plaintiffs’ negligence allegations arise out of claims for failure to report 
under Michigan’s Child Protection Law, MCL § 722.623 (the “CPL”).  The CPL 
preempted common law causes of action against individuals not identified in the 
CPL as having a duty to report.  The Twistars Defendants are not of the kind of 
individuals identified under the CPL as having a duty to report.   
 

 Michigan law holds that sexual assaults and other intentional torts are not within 
the scope of employment or agency.  Linebaugh v. Sheraton Mich. Corp., 198 
Mich. App. 335, 343, 497 N.W.2d 585, 589 (1993) 

 
 Loss of consortium is a derivative claim under Michigan law.  Except in very 

limited circumstances not applicable here, accrual of the cause of action before 
marriage bars the claim.  Chisea v. Rowe, 486 F.Supp.236 (W.D. Mich. 1980).   
 

So as not to burden this court with 52 separate motions to dismiss, a single motion has been 

attached hereto as Exhibit 2 along with the Brief in Support of Defendants’ Twistars, John Geddert 

and Kathryn Geddert’s Omnibus Reply to Plaintiffs’ Response to Defendants’ Motions to Dismiss 

as Exhibit 3.   In their Motions to Dismiss, the Twistars Defendants do not seek to attribute or shift 

liability to USAG.  Rather, the Motions to Dismiss simply set forth the bases to dismiss the 

numerous lawsuits brought against the Twistars Defendants for failures to state a claim upon which 

relief may be granted.     

The District Court issued a scheduling order on the Motions to Dismiss on November 8, 

2018, prior to the Petition Date, which was amended one week later on November 14, 2018.  See, 

Order Regarding Briefs and Briefing Schedule for Motions to Dismiss on November 8, 2018 and 

the Order Amending November 8, 2018 Order Regarding Briefs and Briefing Schedule for Motions 

to Dismiss attached hereto as Exhibits 4 and 5.  All of the Motions to Dismiss have been fully 

briefed, including opposition briefs from the plaintiffs and an omnibus reply brief in support of the 

motions.  The District Court will hear oral arguments on the Motions to Dismiss on May 1, 2019.  
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See Exhibit 6, Order Regarding Oral Argument.  The Twistars Defendants should be permitted to 

prosecute their Motions to Dismiss, which are dispositive of the claims asserted against the 

Twistars Defendants.  The requested injunction should be denied.   

LEGAL AUTHORITY 

A. The Automatic Stay and Co-Debtors   

The automatic stay provisions of Chapter 11 of the Bankruptcy Code provide, in relevant 

part, as follows: 

[A] petition [for bankruptcy] filed under ... this title ... operates as a stay, applicable to all 
entities, of ... the commencement or continuation ... of a judicial ... proceeding against the 
debtor that was or could have been commenced before the commencement of the case 
under this title, or to recover a claim that arose before the commencement of the case 
under this title .... 

 
11 U.S.C. § 362(a).  It is self-evident that § 362(a)(1) does not automatically give rise to a general 

stay of creditors' rights to pursue nondebtor codefendants, even those with some relationship to 

the debtor.  See, Lynch v. Johns–Manville Sales Corp., 710 F.2d 1194, 1196 (6th Cir. 1983) (“It is 

universally acknowledged that an automatic stay of proceeding accorded by § 362 may not be 

invoked by entities such as sureties, guarantors, co-obligors, or others with a similar legal or factual 

nexus to the Chapter 11 debtor.”); and In re Irwin, 457 B.R. 413, 418 (Bankr. E.D. Pa. 2011) 

(noting the “black letter bankruptcy principle that § 362(a) does not create a general, automatic 

stay of a creditor's right to assert claims against non-debtor parties who are related to the debtor in 

some fashion”).  “Nothing in the legislative history counsels that the automatic stay should be 

invoked in the manner which would advance the interests of some third party, such as the debtor's 

codefendants, rather than the debtor, or its creditors.” Lynch v. Johns-Manville, 710 F.2d at 1197. 

“[I]t would distort congressional purpose to hold that a third party solvent co-defendant should be 

shielded against his creditors by a device intended for the protection of the insolvent debtor.” In 
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re Cincom iOutsource, Inc., 398 B.R. 223, 229 (Bankr. S.D. Ohio 2008) (internal quotation 

omitted).  

Extending a stay to nonbankrupt co-defendants is an extraordinary remedy that is justified 

only in “unusual circumstances.” See, e.g., In re Richard B. Vance & Co., 289 B.R. 692, 697 

(Bankr. C.D. Ill. 2003) (“[an extension of the automatic stay] is to be narrowly construed, 

appropriate only in extremely unusual circumstances.”); Arnold v. Garlock, Inc., 278 F.3d 426 (5th 

Cir. 2001); Parry v. Mohawk Motors of Michigan, Inc., 236 F3d 299, 314-15 (6th Cir. 2000) 

(citation omitted); and In re Delta Air Lines, 310 F.3d 953, 956 (6th Cir. 2002) (“A stay halts 

proceedings against solvent co-defendants only in ‘unusual circumstances.’”).   

B. Preliminary Injunctions under 11 U.S.C. § 105(a) 

Section 105(a) of the Bankruptcy Code does not give the Court carte blanche.  For example, 

the court cannot take an action that is otherwise prohibited by another provision of the Bankruptcy 

Code.  Law v. Siegel, 571 U.S. 415 (2014); In re Kmart Corp., 359 F.3d 866, 871 (7th Cir. 2004).  

More accurately stated, Section 105(a) grants the equitable powers that bankruptcy courts may 

utilize to perform their statutory duties.   

In limited circumstances, a trustee or debtor in possession may temporarily block 

adjudication of claims that are not property of the estate by petitioning the bankruptcy court to 

enjoin the other litigation, if it is sufficiently “related to” its own work on behalf of the estate. 28 

U.S.C. § 1334(b) and Fisher v. Apostolou, 155 F.3d 876, 882 (7th Cir. 1998).  In the case of In re 

Caesars Entertainment Operating Co., Inc., 808 F.3d 1186 (7th Cir. 2015), the Seventh Circuit 

Court of Appeals found that the bankruptcy court had the authority under § 105(a) to issue an 

injunction and remanded the case back to the bankruptcy court for further proceedings, including 

a more developed factual record.  Id. at 1189.   
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On remand, the United States Bankruptcy Court for the Northern District of Illinois made 

a developed factual basis and agreed to issue an injunction pursuant to § 105(a).  In re Caesars 

Entertainment Operating Co., Inc., 561 B.R. 441 (Bankr. N.D. Ill. 2016).  In Caesars, the court 

made extensive findings of fact and issued an injunction against civil proceedings against the 

corporate parent of the debtor (“CEOC”), Caesars Entertainment Corp. (“CEC”).  The bankruptcy 

court found, inter alia, that CEC faced numerous lawsuits from creditors with respect to its 

prepetition financial dealings, including the release of billions of dollars in guarantees that CEC 

formerly held against CEOC’s obligations (Id. at 448); that CEOC had filed a chapter 11 plan that 

called for “a substantial financial contribution” from CEC (Id.); that CEC was likely to file its own 

bankruptcy if judgments were obtained against it in any of the multi-billion dollar cases it faced 

(Id. at 448); that motions for summary judgment had been denied and some cases were set to 

proceed to trial (Id. at 446-47); that CEOC had significant claims against CEC (Id. at 450); and 

that holders of first lien notes against CEOC may bring actions of their own against CEC (Id. at 

446).  The bankruptcy court went on to indicate that “these facts describe a ‘textbook case’ for a 

preliminary injunction.”  Id. at 451 (citing numerous cases).   

To obtain a preliminary injunction under section 105(a), it is unnecessary to satisfy the 

traditional elements for injunctive relief.  Fisher v. Apostolou, 155 F.3d at 882.  As long as the 

third-party litigation would “defeat or impair” the bankruptcy court’s jurisdiction over the case 

before it, the debtor need show only that (1) there is a likelihood of success on the merits; and (2) 

the injunction would serve the public interest.”  In re Caesars Entertainment Operating Co., Inc., 

561 B.R. at 450 (internal citations and quotations omitted).  For the reasons set forth below, this 

Court should deny the Debtor’s Motion.   
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ARGUMENT 

A. The Lawsuits do not defeat or impair this court’s jurisdiction 

Contrary to USAG’s assertions, the Lawsuits do not defeat or impair this Court’s 

jurisdiction.  USAG argues that the Twistars Defendants’ claims against its insurance policies will 

deplete its most significant asset—the insurance policies themselves; however, USAG has not 

provided any factual support for this assertion and failed to attach the insurance policies to its 

Motion or Memorandum.  In fact, the Twistars Defendants tendered claims to USAG’s insurers, 

but only one (1) insurer has responded favorably and only with a preliminary approval.  Even so, 

the tendered claims would not take insurance away from USAG.  USAG has not asserted, nor has 

it shown, that any of the policies are eroding.  USAG has not asserted, nor has it shown, that in the 

event that one or more of its insurers chose to treat the Twistars Defendants as additional insureds, 

that the amount of insurance available would be diminished in any way, or that it would have any 

effect whatsoever on USAG.  Thus, there are no insurance proceeds being taken away from USAG.   

Perhaps more importantly, the relationship between USAG and the Twistars Defendants is 

in stark contrast to the close, intertwined relationship that existed in Caesars between the debtor,  

CEOC, and its corporate parent, CEC.  The litigation against CEC directly threatened CEOC’s 

reorganization because CEC was essentially funding CEOC’s plan.  The Motions to Dismiss have 

no impact on USAG’s ability to reorganize, and the Twistars Defendants are not funding USAG’s 

reorganization.  The Twistars Defendants have pending motions to dismiss pursuant to Fed. R. 

Civ. P 12(b)(6) in 52 cases.  Each of these has been fully briefed and is scheduled for hearing on 

May 1, 2019. There are no outstanding discovery requests related to these hearings.  USAG does 

not have to devote any resources to these hearings or even attend.   The Motions to Dismiss are 

fully separate from USAG and its reorganization, and the dismissal of complaints against the 
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Twistars Defendants does not defeat or impair this Court’s jurisdiction over USAG’s bankruptcy 

case.    At this stage, to prohibit the Twistars Defendants from proceeding with their Motions to 

Dismiss prevents them from defending themselves and continuing business.   

B. There is not a strong likelihood of success 

Assuming that the Court does find that the Lawsuits against the Twistars Defendants would 

defeat or impair this Court’s jurisdiction, a proposition that the Twistars Defendants deny, the 

Court should then look to determine whether the issuance of a temporary injunction is “likely to 

enhance the prospects for a successful resolution of the disputes attending [the] bankruptcy.”  

Caesars, 808 F.3d at 1188.  

In its Memorandum USAG argues that the lawsuits create indemnification obligations for 

USAG, which would dilute the pool of assets available for distribution in this bankruptcy case and 

“distract USAG’s leadership and outside professionals”.  Memorandum at ¶ 8.  USAG does not 

support its blanket assertions of distraction or indemnification.  In fact, USAG has already declined 

to indemnify the Twistars Defendants, forwarded the Twistars Defendants’ requests to their 

various insurers for review, and encouraged the Twistars Defendants to make claims directly with 

the insurers.  See, April 18, 2018 correspondence from counsel for USAG, attached hereto as 

Exhibit 7.  Similarly, upon information and belief, the Debtor’s insurance policies, which were not 

attached to the Motion or Memorandum, are not eroding policies and have no aggregate limit on 

occurrences.  USAG’s argument regarding indemnification fails as to the Twistars Defendants and 

the Motion should be denied.   

USAG also claims that allowing the Lawsuits to proceed will require it to face “significant 

discovery burdens” and will require its outside counsel to monitor the Lawsuits.  These claims 

similarly fail as the Motions to Dismiss will be dispositive as to the Twistars Defendants, no 
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discovery has been authorized by the District Court, and no significant attorney fees are required 

to be incurred by USAG while the Motions to Dismiss are pending.    For all of the foregoing 

reasons, permitting the Lawsuits to proceed, including the hearings on the Motions to Dismiss, 

will not impair the Debtor’s restructuring efforts and necessitates the denial of the Motion.   

Here, the issuance of an injunction would not enhance the prospects for a successful 

resolution of the disputes attending the bankruptcy case as the Motions to Dismiss are not disputes 

attending to the bankruptcy case.  The Motions to Dismiss seek to adjudicate the claims made 

against the Twistars Defendants by certain plaintiffs who, inter alia, were not treated by Nassar at 

any Twistars gyms and have no valid claims against the Twistars Defendants pursuant to 

applicable statutes of limitations and Michigan law.  See, Exhibit 2.   

It is presumed that USAG will likely argue that a successful reorganization will be 

forthcoming once the Court issues an injunction as all parties will attend mediation to develop a 

consensual plan of reorganization.  This case, however, is dissimilar from Caesars in that the 

Twistars Defendants have no obligation to make significant financial contributions towards 

USAG’s reorganization efforts.  Further, the best course for a prompt determination of the claims 

made against the Twistars Defendants is to permit the Motions to Dismiss to be heard by the 

District Court on May 1, 2019.   

The Twistars Defendants also question USAG’s capacity for reorganization.  The most 

recent financial reports issued to the Court evidence rapidly depleting cash and increasing accounts 

payables.  See Exhibits 8 and 9.  The net cash flow for December 2018 was ($1,586,735.00) and 

the net cash flow for January 2019, the most recent month for which a Monthly Operating Report 

was filed, was ($726,346.29) for a total cash flow decline of $2,313,081.29 since the Petition Date.  

The Monthly Operating Reports also evidence that USAG’s post-petition accounts payable total 
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$601,670.75 as of January 31, 2019.  With such declining cash positions and increasing payables, 

the prospects for a reorganization appear slim.  The Motion should be denied.   

C. Public interest will not be served 

The issuance of a preliminary injunction will not serve the public interest in this case.  The 

Debtor argues that staying the lawsuits “will serve the public interest by allowing USAG to focus 

on the most important tasks at hand: reaching a full and fair settlement and confirming a chapter 

11 plan.”  Memorandum at ¶ 10.  If this was accurate, USAG would have moved for such an 

injunction immediately upon the filing of its voluntary petition.  Indeed, the District Court had 

entered its scheduling orders on November 8, 2018 and November 14, 2018, respectively.  See 

Exhibits 4 and 5.  USAG knew of the Motions to Dismiss as of the Petition Date, yet chose only 

to feign emergency and file the Motion, with an expedited hearing before this Court and without a 

fully developed legal and factual basis.   

Moreover, if the public policy was so important to ensure the confirmation of a consensual 

chapter 11 plan, the USAG would have moved to enjoin MSU from moving forward on its 

defenses, including the separate Motions to Dismiss it has filed.  Upon information and belief, 

USAG has not requested from counsel for MSU or filed pleadings with this Court to enjoin MSU 

from defending itself against the numerous lawsuits to which it is party regarding the Nassar abuse.  

This is notable because (i) there are many cases in which MSU and USAG are co-defendants; (ii) 

MSU has also filed motions to dismiss against many of the same claims that the Twistars 

Defendants have moved to dismiss; and (iii) every case that the Twistars Defendants and USAG 

are co-defendants, so is MSU.    

The present scenario is a far cry from that which was present in the Caesars cases.  Unlike 

the scenario set forth in Caesars, the Twistars Defendants are not corporate affiliates of USAG 

Case 19-50075    Doc 47    Filed 04/12/19    EOD 04/12/19 12:32:12    Pg 12 of 15



 
 

{02248733} 13 
 
 

and are not obligated to commit financially towards any reorganization efforts to be proffered in 

the underlying bankruptcy case.  See, Caesars at 448.  Furthermore, and again dissimilar from 

Caesars, USAG’s value is not dependent on the Twistars Defendants.  In Caesars, the debtors 

“unquestionably [had] considerable value, not only as a going concern but because of the estate’s 

claims against CEC.”  Id. at 453.  Here, USAG has no claims against the Twistars Defendants and 

the bankruptcy estate’s value does not derive from any relationship between USAG and the 

Twistars Defendants.   

In fact, the public interest is best served by permitting the Motions to Dismiss to be heard 

and a just, speedy, and inexpensive determination of the same by the District Court.  See, Rule 1 

of the Federal Rules of Civil Procedure.  The Motions to Dismiss have been fully briefed, other 

than preparation for and attendance at oral argument, the issue is ripe for adjudication by the 

District Court.  The Twistars Defendants have a right to have their Motions to Dismiss to be heard, 

and USAG’s request to enjoin their defenses are the antithesis of public policy.   

Finally, the Twistars Defendants are not necessary for USAG to attempt to reorganize its 

financial affairs, to the extent that such reorganization is achievable.  Accordingly, the public 

interest does not weigh in favor of enjoining the Twistars Defendants from proceeding with their 

valid and exculpatory defenses to the litigation, including proceeding with oral argument on the 

Motions to Dismiss on May 1, 2019.   

D. Channeling injunction  

In the event this court is inclined to grant the Motion, after a more fully developed factual 

record, it should, in its equitable powers, issue an injunction in favor of the Twistars Defendants 

against potential claims.  Attached hereto as Exhibit 10 is the form of an order enjoining such 

actions, which the Court has the authority to enter in order to balance the equities.   
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E. Reservation of rights 

The Twistars Defendants reserve the right to raise additional issues, authority, and 

arguments at any hearing, or in any further briefing, on the Motion, in the bankruptcy case, or the 

adversary proceeding, and to take any action to which they may be entitled under the Bankruptcy 

Code or other applicable law. 

CONCLUSION 

 WHEREFORE, the Twistars Defendants respectfully request that this honorable court 

deny the Motion and grant any such further relief as is deemed appropriate.   

 
Dated: April 12, 2019    Respectfully submitted,  

STEVENSON & BULLOCK, P.L.C. 
 

By: /s/ Charles D. Bullock 
Charles D. Bullock (admitted pro hac vice) 
26100 American Drive, Suite 500 
Southfield, MI 48034 
Phone: (248) 354-7906  
Facsimile: (248) 354-7907 
Email: cbullock@sbplclaw.com  
 
- & -  
 
ZAUSMER, AUGUST & CALDWELL, P.C. 
 
By: /s/  Cameron R. Getto 
Cameron R. Getto (admitted pro hac vice) 
32255 Northwestern Hwy., Suite 225 
Farmington Hills, MI 48334 
Phone: (248) 851-4111 
Facsimile: (248) 851-0100 
Email: cgetto@zacfirm.com  

  

Attorneys for Gedderts’ Twistars USA Gymnastics 
Club, Inc. Twistars USA, Inc., John Geddert, and 
Kathryn Geddert 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on April 12, 2019, a copy of the Brief in Support of Objection to Plaintiff’s 

Motion for a Preliminary Injunction was filed electronically.  Notice of this filing will be sent to 

all parties requesting service via the Court’s Electronic Case Filing System.  Parties may access 

this filing through the Court’s system. 

Dean Panos  
Email: dpanos@jenner.com 
 

Melissa M. Root  
Email: mroot@jenner.com 
 

Catherine L. Steege  
Email: csteege@jenner.com 

Sarah Lynn Fowler  
Email: sarah.fowler@mbcblaw.com 

Weston Erick Overturf  
Email: wes.overturf@mbcblaw.com 

 
 
I further certify that on April 12, 2019, a copy of the Brief in Support of Objection to Plaintiff’s 

Motion for a Preliminary Injunction was mailed by first-class U.S. Mail, postage prepaid and 

properly addressed, to the following:  

 
U.S. Trustee  
Office of U.S. Trustee  
101 W. Ohio St.. Ste. 1000  
Indianapolis, IN 46204 

Richard Carlson  
John R. Lewis, Jr. ESQ., P.C.  
4 West Gate Road  
Farmingdale, NY 11735 

Southern California Acro Team, Inc.  
5742 McFadden Ave.  
Huntington Beach, CA 92649 

Donald Peters  
Wilson, Elser, Moskowitz, et al.  
555 S. Flower St.  
Ste. 2900  
Los Angeles, CA 90071-2407 

 
 
 
Dated: April 12, 2019     /s/ Charles D. Bullock 

Charles D. Bullock (admitted pro hac vice) 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 
 

In re:  
 
USA Gymnastics,1 
 

Debtor. 
 

Chapter 11 
 
Case No. 18-09108-RLM-11 

 

USA Gymnastics,  
 

Plaintiff, 
v. 
 
Gedderts’ Twistars USA Gymnastics 
Club, Inc., Twistars USA, Inc., John 
Geddert, Kathryn Geddert, Donald 
Peters, Southern California Acro Team, 
Inc., BMK Partners Ltd, BMK 
Training Facilities, Ltd., Karolyi 
Training Camps, LLC, Karolyi’s Elite, 
Karolyi World Gymnastics Inc., Bela 
Karolyi, Martha Karolyi, Richard 
Carlson, and World Sport Chicago, 
 

Defendants. 
 

 
 
 
Adv. Pro. No. 19-50075 

 

EXHIBIT LIST 

 

Exhibit 1 Summary of the Lawsuits and the claims asserted against the Twistars 
Defendants 

                                                            
1  The last four digits of the Debtor’s federal tax identification number are 7871.  The location 
of the Debtor’s principal office is 130 E. Washington Street, Suite 700, Indianapolis, Indiana 
46204. 
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Exhibit 2 Twistars Defendants’ Motion to Dismiss (1 of 52 motions pending) 

Exhibit 3 Brief in Support of Defendants’ Twistars, John Geddert and Kathryn 
Geddert’s Omnibus Reply to Plaintiffs’ Response to Defendants’ 
Motions to Dismiss  

Exhibit 4 November 8, 2018 District Court scheduling order 

Exhibit 5 November 14, 2018 District Court scheduling order 

Exhibit 6 Order Regarding Oral Argument 

Exhibit 7 correspondence from counsel for USAG 

Exhibit 8 December 2018 monthly operating report 

Exhibit 9 January 2019 monthly operating report 

Exhibit 10 proposed order  
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UNITED STATES DISTRICT COURT 
 

WESTERN DISTRICT OF MICHIGAN - SOUTHERN DIVISION 
 
DENHOLLANDER, et al. 
 
                            Plaintiffs, 
v. 
 
MICHIGAN STATE UNIVERSITY, et al., 
 
                            Defendants 

Lead Case No. 1:17-cv-00029-GJQ-ESC  
and all consolidated member cases 
 
Hon. Gordon J. Quist 

 
_____________________________________________________________________________/ 
 
DEFENDANTS TWISTARS, JOHN GEDDERT AND KATHRYN GEDDERT’S CHART 

OF ASSERTED CLAIMS [ECF 597] 
 

 NOW COME the Defendants, TWISTARS, JOHN GEDDERT and KATHRYN 

GEDDERT, by and through their attorneys, ZAUSMER, AUGUST & CALDWELL, P.C., and 

pursuant to the Court’s Order Amending November 8, 2018, Order Regarding Briefs and 

Briefing Schedule for Motions to Dismiss and Granting Defendants Twistars and Gedderts’ 

Motion for Extension of Time [ECF 597], hereby submits their Chart of Asserted Claims as 

follows: 

A. Chart summarizing claims asserted against Twistars/Gedderts and cases in which 

such claims have been asserted; 

B. List of Plaintiffs who claim they were abused at Twistars’ facility; 

C. List of Plaintiffs who have sued Twistars/Gedderts but who were not treated by 

Defendant Nassar at Twistars. 
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Respectfully submitted, 
 

/s/ Cameron R. Getto    
Cameron R. Getto (P57300) 
ZAUSMER, AUGUST & CALDWELL, P.C. 
Attorneys for Defendants Twistars, John Geddert 
and Kathryn Geddert 
32255 Northwestern Hwy., Suite 225 
Farmington Hills, MI  48334 
(248) 851-4111 Fax: (248) 851-0100 

      cgetto@zacfirm.com 

Dated: December 20, 2018  

Case 1:17-cv-00029-GJQ-ESC   ECF No. 768 filed 12/20/18   PageID.24895   Page 2 of 3Case 19-50075    Doc 47-2    Filed 04/12/19    EOD 04/12/19 12:32:12    Pg 3 of 19



 

{02053999} 3 
 

CERTIFICATE OF SERVICE 
 

The foregoing document was filed electronically on the 20th day of December, 2018 in 

accordance with the Court’s ECF system. Notice of this filing will be sent to all parties by 

operation of the Court’s ECF system.  

/s/ Cameron R. Getto    
CAME RON R. GETTO (P57300) 
Attorney for Defendants Twistars, John Geddert 
and Kathryn Geddert 
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UNITED STATES DISTRICT COURT 
 

WESTERN DISTRICT OF MICHIGAN - SOUTHERN DIVISION 
 
DENHOLLANDER, et al. 
 
                            Plaintiffs, 
v. 
 
MICHIGAN STATE UNIVERSITY, et al., 
 
                            Defendants 

Lead Case No. 1:17-cv-00029-GJQ-ESC  
and all consolidated member cases: 
 
Hon. Gordon J. Quist 

 
_____________________________________________________________________________/ 
 

INDEX OF EXHIBITS 
 

A. CHART SUMMARIZING CLAIMS AGAINST TWISTARS/GEDDERTS AND 
CASES IN WHICH SUCH CLAIMS HAVE BEEN FILED 

 
B. LIST OF PLAINTIFFS WHO CLAIM THEY WERE ABUSED AT TWISTARS’ 

FACILITY 
 
C. LIST OF PLAINTIFFS WHO HAVE SUED TWISTARS/GEDDERTS BUT WHO 

WERE NOT TREATED BY DEFENDANT NASSAR AT TWISTARS 
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UNITED STATES DISTRICT COURT 
 

WESTERN DISTRICT OF MICHIGAN – SOUTHERN DIVISION 
 

KRISTIN NAGLE, 
        Lead Case No.: 1:17-cv-00029 
   Plaintiff,     
        Member Case No.: 1:18-cv-01057 
v.        HON. GORDON J. QUIST 

MICHIGAN STATE UNIVERSITY; THE  
BOARD OF TRUSTEES OF MICHIGAN STATE 
UNIVERSITY; MSU SPORTS MEDICINE CLINIC;  
LAWRENCE GERARD NASSAR; DOUGLAS  
DIETZEL; KATHIE KLAGES; JEFFREY R. KOVAN;  
BROOKE LEMMEN; LOU ANNA SIMON; KRISTINE  
MOORE; GARY STOLLAK; WILLIAM D. STRAMPEL; 
LIANNA HADEN; DESTINY TEACHNOR-HAUK; USA  
GYMNASTICS, INC.; TWISTARS USA, INC. d/b/a  
GEDDERTS’ TWISTARS GYMNASTICS CLUB USA;  
and JOHN GEDDERT, each in their respective official,  
principal, agent, individual, and all other capacities, 
 
   Defendants. 
___________________________________________________________________________/ 
Robert H. Darling (P25523) 
ROBERT H. DARLING, PLLC 
Co-Counsel for Plaintiff  
217 Ann Arbor Rd., Suite 302 
Plymouth, MI  48170 
(734) 738-6597  
E: rdarling@robertdarlinglaw.com 
  

Mark J. Zausmer (P31721) 
Cameron R. Getto (P57300) 
ZAUSMER, AUGUST & CALDWELL, P.C. 
Attorneys for Defendants Twistars and John 
Geddert 
32255 Northwestern Hwy., Suite 225 
Farmington Hills, MI  48334 
(248) 851-4111 Fax: (248) 851-0100 
E: mzausmer@zacfirm.com     
E: cgetto@zacfirm.com    

___________________________________________________________________________/ 
 

DEFENDANTS TWISTARS USA, INC.d/b/a GEDDERTS’ TWISTARS  
GYMNASTICS CLUB USA’S AND JOHN GEDDERT’S MOTION TO DISMISS 

PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 12(b)(6) 
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NOW COME the Defendants, TWISTARS USA, INC. d/b/a GEDDERTS’ TWISTARS 

GYMNASTICS CLUB USA (“Twistars”) and JOHN GEDDERT (“Mr. Geddert”), by and through 

their attorneys, ZAUSMER, AUGUST & CALDWELL, P.C., and move for dismissal pursuant to 

Federal Rule of Civil Procedure 12(b)(6) for the reasons set forth in the attached Brief in Support. 

Respectfully submitted, 
 

/s/ Cameron R. Getto    
Cameron R. Getto (P57300) 
ZAUSMER, AUGUST & CALDWELL, P.C. 
Attorneys for Defendants Twistars and Geddert 
32255 Northwestern Hwy., Suite 225 
Farmington Hills, MI  48334 
(248) 851-4111 Fax: (248) 851-0100 

Dated:  December 7, 2018   cgetto@zacfirm.com   
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I. INTRODUCTION 
 

This Court has before it numerous cases that arise out of allegations that a former MSU 

sports physician, Lawrence Nassar, sexually abused over three hundred women and girls, most of 

them minors, for more than two decades.  Nassar has pled guilty to multiple state and federal sex 

crimes and has been indicted for additional crimes in Texas.  He is incarcerated in federal prison, 

and his collective sentences are expected to exceed his natural life expectancy.  No attorney has 

appeared on his behalf in any of the civil cases pending in this Court.  He did not answer, defend, 

or otherwise respond to most of the actions filed against him, and he has been defaulted in many 

of them. 

In Plaintiff’s quest to bring Nassar to justice, she overzealously and wrongly accuses 

Twistars and Mr. Geddert of a litany of wrongs, none of which are well-founded in either the facts 

of the case or the applicable law.  These allegations are made even though Mr. Geddert was not a 

witness to the alleged abuse and did not learn of it until after Nassar was arrested.  Just like 

everyone else, Mr. Geddert was at first incredulous when these accusations came to light, only to 

ultimately realize that the allegations against Nassar were indeed true.  In the face of these truths, 

there has been no acknowledgment that Mr. Geddert was simply one individual in an 

extraordinarily long line of people who were duped.  

We now know that Nassar used his knowledge, as well as his position of power and trust, 

to take advantage of virtually everyone he came in contact with.  He systematically and 

intentionally created an environment in which he could commit crime after crime, on victim after 

victim, week after week, for upwards of 20 years.  Though Nassar is destined to spend the rest of 

his life in jail for these transgressions, the facts and circumstances surrounding these despicable 

acts do not provide a sufficient basis for a viable cause of action against either Mr. Geddert or 
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Twistars. 

John Geddert, now retired, previously owned, operated, and coached at Twistars in 

Dimondale, MI.  He had an exceptional track record of success dating back to the late 1990s.  His 

teams had an unparalleled record of success in winning meets and qualifying gymnasts for national 

events.  He was Head Coach for the 2012 Olympic Team, named 2012 USA National Elite Coach 

of the Year, was the 2011 USA World Championship Team Head Coach, and named State, 

Regional, or National Coach of the Year 17 times.  He was personal head coach to 2012 Olympic 

Champion, Jordyn Wieber.  He has represented the USA as a coach in international competitions 

in 20 foreign countries.  He previously owned and operated his gyms with his wife, Kathryn 

Geddert, but since his retirement, Mrs. Geddert has assumed control of the business. 

In this case, as detailed below, there are multiple bases for dismissal of most of the claims 

based solely on the pleadings.  Plaintiff pleads no connection to Twistars and/or Mr. Geddert 

whatsoever, and thus fails to state a claim upon which relief may be granted.  Moreover, the statute 

of limitations has likely expired on all of her claims.  Several of Plaintiff’s legal theories lack 

factual support, legal support, or both.  Mr. Geddert and Twistars therefore seek immediate 

dismissal of these claims as explained below under Federal Rule 12(b)(6).  

II. FACTS,1 LEGAL THEORIES & PROCEDURAL POSTURE 

A. The parties. 

1. Plaintiff 

There is one Plaintiff, Kristin Nagle, in this case before the Court.  Plaintiff alleges that she 

was abused by Nassar from 2004-2006.  ECF No. 1 at 39-40 [PageID 39-40].  The alleged abuse 

                                                 
1 The facts presented herein are provided for context only and are taken mostly from the pleadings.  
Some are taken from media accounts or websites.  The relief requested in the present motion is 
based solely on the allegations made in the pleadings. 

Case 1:17-cv-00029-GJQ-ESC   ECF No. 681 filed 12/07/18   PageID.23714   Page 11 of 48Case 19-50075    Doc 47-3    Filed 04/12/19    EOD 04/12/19 12:32:12    Pg 12 of 53



 

{01999228} 3 

took place at the MSU Sports Medicine Clinic, over which Twistars and/or Mr. Geddert had no 

control or responsibility for supervision.  Id.   Plaintiff does not allege that she was ever a member 

of Twistars, that she ever visited Twistars, or that she had any connection at all to Twistars and/or 

Mr. Geddert.  Id.  As such, it is unclear why Twistars and Mr. Geddert are even named in this 

lawsuit.  Additionally, Plaintiff does not plead facts sufficient to make a determination as to 

whether her statute of limitations has expired.  If she turned 19 prior to filing her Complaint, then 

her statute of limitations is no longer viable for alleged abuse occurring in 2004-2006.  Her claims 

against Twistars and Mr. Geddert should be dismissed as a matter of law.  

2.  Defendants 

a. Nassar  

Nassar is a former sports medicine physician who, in addition to the Plaintiff in this case, 

has been sued by over 300 women.  He is accused of sexually abusing over 300 minors and young 

women at various locations throughout the country.  He was a clinical practitioner and faculty 

member at Michigan State University from 1997 until he was fired in September 2016 after the 

scandal was publicized, at which time he was charged.  He was the team doctor at four Olympic 

games starting in 1996.  He was a volunteer for USA Gymnastics and treated high performing 

gymnasts and amateurs for 20 years.  He had a reputation as one of the top sports medicine doctors 

in the country for women athletes.  He was publicly accused of sexual abuse for the first time in 

an article published by the Indianapolis Star on September 12, 2016 that was motivated by reports 

from two gymnasts, Jamie Dantzscher (a 2000 Olympian) and Rachael Denhollander, a gymnast 

who was allegedly abused when she was 15 years old. 

Nassar is accused of using his fingers to digitally penetrate the vaginas and rectums of 

many of his female patients, most of them minors.  He allegedly did so claiming to use a rare, but 
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purportedly recognized and legitimate treatment technique.  Since making this claim, he has 

recanted and admitted that these “treatments” involved sexual misconduct.  It is further alleged 

that he failed to obtain informed consent from the minors or their parents as well as from his adult 

victims.   

Nassar is also alleged to have used abusive “techniques” to treat injuries in the extremities 

that would not be expected to implicate digital penetration.  He is alleged to have not used gloves.  

Some allegations suggest that he massaged the breasts of some of the girls, and it is unknown what 

therapeutic value this activity was purported to provide.  Some allegations suggest that Nassar was 

visibly sexually aroused at times when engaged in these activities.  Some allegations suggest that 

these procedures were done in the presence of a parent or other individual, and that Nassar in some 

way blocked the view of the person who was present to avoid detection.  Other allegations suggest 

he engaged in the abuse while alone with some of these girls, and that when persons came into the 

room he was using, he attempted to avoid detection.  The alleged abuse in many of the other cases 

occurred in a wide range of locations, but the alleged abuse in this case occurred at the MSU Sports 

Medicine Clinic. 

Nassar was originally charged with 25 counts of first-degree criminal sexual assault 

involving 10 women, all of whom were under the age of 18 when the abuse occurred.  One of these 

women claims she was a family friend who was abused at his house between the ages of 6 and 12.  

Nassar initially pled not guilty to these charges, but he ultimately changed his plea to guilty in both 

Eaton and Ingham Counties and was sentenced to prison terms totaling more than 100 years.  In 

December 2016, the FBI charged Nassar with having 37,000 images of child pornography on his 

computer.  He was also accused of using a GoPro camera to record himself sexually molesting 

girls in a swimming pool.  The indictment suggests that he used a “third-party vendor” to attempt 
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to permanently erase images and records from a computer.  He also allegedly threw away external 

hard drives.  He was remanded to custody and denied bail following these allegations.  He 

subsequently pled guilty to the federal criminal charges and was sentenced to 60 years in prison.  

His state sentences will run after his federal sentence has been served.  Nassar’s collective 

sentences for the state and federal crimes span more than a century and guarantee that he will 

spend the rest of his life in prison.  He is currently incarcerated in federal prison.  Recently, he was 

indicted in Texas for additional sex based crimes there. 

b. Michigan State University 

MSU is a large public university and was Nassar’s employer at all times relevant to the 

present case.  It has a medical school, its own Sports Medicine Clinic, and is known for its 

excellence in sports, including women’s sports and gymnastics.  Plaintiff has pled numerous 

allegations that include purported Title IX and 42 U.S.C. § 1983 violations, as well as other causes 

of action. 

c. The MSU Sports Medicine Clinic 

Nassar worked regularly at the MSU Sports Medicine Clinic for around 20 years.  The 

Sports Medicine Clinic has an outreach program that Nassar participated in which is why he was 

available to volunteer to see patients at Twistars, provide care at multiple Olympics, treat gymnasts 

at the Karolyi Ranch in Texas, and travel to competitions all over the world. 

d. The Board of Trustees of Michigan State University 

The Board of Trustees of Michigan State University is the governing body for Michigan 

State University. 

e.  Dr. Douglas Dietzel 

Dr. Dietzel is the Clinical Director of MSU Sports Medicine.  It is alleged that he failed to 
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supervise and monitor Nassar. 

f.  Kathie Klages 

Ms. Klages is a former MSU women’s gymnastics coach.  She is alleged to have failed to 

report Nassar’s wrongdoing.  Ms. Klages retired as the MSU women’s gymnastics coach in 2017. 

g. Dr. Jeffrey Kovan 

Dr. Kovan is the former director of MSU Sports Medicine and currently a doctor at the 

clinic.  It is alleged that he failed to report allegations of abuse in 2014. 

h. Dr. Brooke Lemmen 

Dr. Lemmen worked closely with Nassar at MSU Sports Medicine and also saw gymnasts 

at Twistars.  It is alleged that she failed to disclose to MSU that USAG was investigating Nassar 

in 2015. 

i. Lou Anna Simon 

 Simon was formerly President of MSU. 

j. Kristine Moore 

Kristine Moore was the Assistant Director for MSU’s Office of Institutional Equity and is 

currently the Assistant General Counsel for MSU.  It is alleged that she mishandled a Title IX 

investigation. 

k. Dr. Gary Stollak 

Dr. Stollak is a retired professor of psychology.  He is accused of having been a mental 

health counselor for a victim of Dr. Nassar’s abuse.  It is alleged he failed to report the allegations 

in 2004. 

l.  Dr. William Strampel 

Dr. Strampel is the Dean of the MSU College of Osteopathic Medicine.  It is alleged that 
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he mishandled a 2014 investigation following an alleged report of Nassar’s misconduct to the 

police.  Following that investigation, Dr. Strampel required Nassar to have a third party in the 

room, obtain informed consent, and use gloves. 

m. Lianna Hadden 

Ms. Hadden is or was an athletic trainer for MSU.  It is alleged that she failed to report 

allegations of abuse. 

n. Destiny Teachnor-Hauk 

Ms. Teachnor-Hauk is or was an athletic trainer for MSU.  It is alleged that she failed to 

report allegations of abuse in 2000. 

o.  USA Gymnastics 

 USA Gymnastics is the national governing body for gymnastics in the United States.  It 

receives this designation from the U.S. Olympic Committee and the International Gymnastics 

Federation.  It is a 501(c)(3) non-profit corporation.  It has over 174,000 members, most of which 

are registered in competitive programs.  It has more than 25,000 professional instructors and club 

members.   

 USAG allegedly permitted members of the national team to be alone with Nassar.  It 

apparently cut ties with Nassar sometime during the summer of 2015 after an athlete complained 

about him.   

p.  John Geddert and Twistars 

 John Geddert, now retired, was the owner and operator of two gymnastics gyms affiliated 

with Twistars.  He had an exceptional track record of success dating back to the 1990s.  His teams 

had unparalleled success in winning meets and qualifying gymnasts for national events.  He was 

Head Coach for the 2012 Olympic Team, named 2012 USA National Elite Coach of the Year, was 
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the 2011 USA World Championship Team Head Coach, and named State, Regional, or National 

Coach of the Year 17 times.  He was personal head coach to 2012 Olympic Champion, Jordan 

Wieber.  He represented the USA as a coach in international competition in 20 foreign countries.   

 Though employed by MSU, Nassar was a volunteer for Twistars.  He was willing to come 

to Twistars and help the gymnasts there work through stiffness and minor injuries.  Nassar was 

never an employee of Twistars.   

B. Legal Theories 

 Plaintiff has alleged violations of 20 U.S.C. § 1681, 42 U.S.C. § 18116, and 42 U.S.C. § 

1983 against the MSU Defendants.  Plaintiff has also alleged gross negligence, negligence, 

intentional infliction of emotional distress, fraud and misrepresentation, and failure to report child 

abuse against the MSU Defendants. 

As to USAG, Plaintiff has alleged gross negligence, negligence, intentional infliction of 

emotional distress, and fraud and misrepresentation. 

As to Twistars and Mr. Geddert,2 Plaintiff has alleged gross negligence, negligence, 

intentional infliction of emotional distress, and fraud and misrepresentation.  

 Nassar is accused of assault and battery, intentional infliction of emotional distress, and 

fraud and misrepresentation. 

 All Defendants are apparently accused of violating civil RICO statutes and the Elliott-

Larsen Civil Rights Act. 

III.  STANDARD OF REVIEW 
 

A motion to dismiss based on Federal Rule of Civil Procedure 12(b)(6) tests whether a 

                                                 
2 Although only Twistars is listed in the counts, both Twistars and Mr. Geddert are named as 
Defendants in this case.  It is assumed that all claims brought against Twistars are also brought 
against Mr. Geddert.  See, generally ECF No. 1. 

Case 1:17-cv-00029-GJQ-ESC   ECF No. 681 filed 12/07/18   PageID.23720   Page 17 of 48Case 19-50075    Doc 47-3    Filed 04/12/19    EOD 04/12/19 12:32:12    Pg 18 of 53



 

{01999228} 9 

legally cognizable claim has been pleaded in the complaint.  Scheid v. Fanny Farmer Candy Shops, 

Inc., 859 F.2d 434, 436 (6th Cir. 1988).  A motion to dismiss must be granted where a complaint 

merely offers “labels and conclusions,” “[t]hreadbare recitals of the elements of a cause of action, 

supported by mere conclusory statements,” “a formulaic recitation of the elements of a cause of 

action,” “‘naked assertion[s]’ devoid of ‘further factual enhancement,’” or an “unadorned, the-

defendant-unlawfully-harmed-me accusation.”  Ashcroft v. Iqbal, 556 U.S. 662, 678-79 (2009) 

(“Rule 8 . . . does not unlock the doors of discovery for a plaintiff armed with nothing more than 

conclusions.”) “Factual allegations must be enough to raise a right to relief above the speculative 

level. . .”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 545 (2007).  In reviewing such a motion, the 

court should construe the complaint in the light most favorable to the non-movant, accept all 

factual allegations as true, and determine whether the plaintiff can prove any set of facts in support 

of his claims that would entitle him to relief.  The court is not required, however, to accept as true 

unwarranted legal conclusions, summary allegations, or factual inferences. 

IV.  LAW & ARGUMENT 

A. The statute of limitations has run on claims against Twistars and/or Mr. Geddert. 
 

Under Michigan law, as explained in detail below, statutes of limitations start running when 

they initially accrue.  Michigan law holds that the statutes of limitations applicable to sexual abuse 

cases accrue at the time the abuse occurs.  Once the statute has accrued, the statute starts running 

and a plaintiff has until the limitations period expires to bring an action.  After the statute expires, 

the action is time-barred.  Here, the statute of limitations applicable to the causes of action pled by 

Plaintiff spanned three years.  Alternatively, Plaintiff had until she turned 19 to bring a cause of 

action.  Moreover, there is no legal basis in Michigan law for Plaintiff to claim an exception, 

extension, or tolling of the statute of limitations. 
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1. The statute of limitations for each claim accrued when the alleged sexual abuse 
occurred. 
  

As a general matter, the period of limitations begins to run from the time the claim accrues.  

MCL § 600.5827.  A claim accrues when the wrong upon which the claim is based was done, 

regardless of when the damage results.  In “ordinary negligence” actions, Michigan’s Supreme 

Court has held that the term “wrong” as used in the accrual provision refers to the date on which 

the plaintiff was “harmed by the defendant’s negligent act.”  Trentadue v. Gorton, 479 Mich. 378, 

416 (2007) (quoting Connelly v. Paul Ruddy’s Equipment & Repair Service Co., 388 Mich. 146 

(1972)).  “[T]he time of the wrong triggering the running of the limitation period is the date a 

plaintiff’s injury results from a breach of duty.”  Lemmerman v. Fealk, 449 Mich. 56, 64 (1995).   

The Lemmerman case is particularly relevant to the present case.  The Michigan Supreme 

Court specifically addressed the applicability of the “discovery rule” to cases involving sexual 

abuse of children who had reached the age of majority and who had surpassed the statutory grace 

period provided by MCL § 600.5851(1).  In those cases, plaintiffs pled assault and battery charges 

against their abusers, and one plaintiff pled negligence and intentional infliction of emotional 

distress claims against her parents for allowing the childhood abuse to occur and continue.   

In considering when plaintiffs’ assault claims (and the negligence claims predicated 

thereon) accrued, the Court held: 

The statute of limitations bars plaintiffs’ claims in the instant cases, absent some 
exception, because the assaults are alleged to have occurred some forty to fifty 
years ago.  Such assaults would inflict immediate damage on the children so abused.  
Subsequent damage arising after the initial assaults would not give rise to a new 
cause of action or renew the running of the limitation period. 

 
Lemmerman, supra at 64.  Pursuant to Lemmerman, then, Plaintiff’s assault causes of action in this 

case accrued when the abuse occurred because the abuse itself “inflicted immediate damage on the 

children.”  So too, Plaintiff’s tort-based actions accrued when the alleged sexual assaults occurred.  
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As a result, the statute of limitations for the tort-based causes of action stemming from Nassar’s 

sexual misconduct would have accrued on the date of the alleged assault.   

2. The tort claims alleged in the present case are all subject to a three year statute of 
limitations. 

 
Plaintiff’s claims are governed by the statute of limitations set forth in MCL § 600.5805.  

MCL § 600.5805(2) states, “[e]xcept as otherwise provided in this section, the period of limitations 

is 3 years after the time of the death or injury for all actions to recover damages for the death of a 

person, or for injury to a person or property.”  Thus, the three year statute of limitations applies to 

the following causes of action: negligence, gross negligence,3 intentional infliction of emotional 

distress (IIED), and fraud and misrepresentation.   

It is anticipated that Plaintiff will attempt to apply an extended statute of limitations to the 

fraud claims.  However, because the fraud claims pled here are based on “injuries to person or 

property,” well-settled Michigan law holds that these claims are subject to a three year statute of 

limitations.  See MCL § 600.5805(2).  Unless a fraud action is based on breach of an “express 

contract,” where the substance of the complaint is based on a tortious wrong, which is not arguably 

the situation here (and definitely not pled), the three year statute of limitations provided for in 

MCL § 600.5805(2) applies.  Fries v. Holland Hitch Co., 12 Mich. App. 178, 185(1968); Coats v. 

Uhlmann, 87 Mich. App. 385 (1978).  Hence, the three year statute of limitations is the baseline 

statute that applies to all claims pled against Twistars and Mr. Geddert. 

3. Minors are permitted a one year grace period after reaching the age of majority. 
 
 Under Michigan law, in all but medical malpractice cases, minors have until their 19th 

birthday to bring an action.  Under MCL § 600.5851 (1), “if the person first entitled to make an 

                                                 
3 Gross negligence is not a cause of action in Michigan.  This is described in more detail below. 
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entry or bring an action under this act is under 18 years of age or insane at the time the claim 

accrues, the person or those claiming under the person shall have 1 year after the disability is 

removed . . . to bring the action although the limitations period has run.”  Claims brought more 

than a year following a plaintiff’s 18th birthday are time-barred pursuant to MCL § 600.5851(1), 

unless another exception applies.  Thus, plaintiffs who were minors may rely on either the three 

year statute of limitations or the day they turn(ed) 19 as the outer boundary of their limitations 

periods, whichever is later. 

4. Insanity tolling/repressed memory tolling does not apply. 
 

Plaintiff is expected to argue that insanity tolling extends the applicable statute of 

limitations.  It is anticipated that Plaintiff will suggest that MCL § 600.5851 should apply to those 

who repressed memories of an actionable trauma or in some way had a later “revelation” that 

caused them to recall the abuse.  Based on the “repressed memory” theory, Plaintiff is expected to 

argue that she suffered from a version of insanity that was not lifted until sometime outside of the 

statutory period.  Plaintiff is likely to make the argument that she cannot be held to have known 

she had a cause of action, where she did not realize she was being abused or where she mentally 

repressed the incident giving rise to the cause of action, until that mental impairment was lifted.   

These tolling theories are simply not viable under Michigan law.  These types of arguments 

have been squarely rejected in Lemmerman (supra), Antos (infra), and Guerra v. Garrat, 222 

Mich. App. 285 (1997).  In fact, the Guerra Court specifically held that footnote 15 of the 

Lemmerman decision did not create an exception to the statute of limitations on the basis of 

“repressed memory.”  Guerra, 222 Mich. App. at 288-292.  The Guerra decision forecloses any 

argument that a “repressed memory” or similar allegation can serve to toll or resurrect an expired 

statute of limitations. 
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5. The “Discovery Rule” does not apply. 
 

It is also anticipated that Plaintiff may attempt to rely upon the “discovery rule.”  However, 

pursuant to the Supreme Court’s ruling in the Trentadue case, general discovery rule tolling is not 

allowed in Michigan.  Trentadue, 479 Mich. at 390.  In examining the statutory scheme that 

provides for tolling in limited circumstances, the Trentadue Court found that since the “Legislature 

ha[d] exercised its power to establish tolling based on discovery under particular circumstances, 

but has not provided for a general discovery rule that tolls or delays the time of accrual if a plaintiff 

fails to discover the elements of a cause of action during the limitations period, no such tolling is 

allowed.”  Id. at 391-392 (holding “courts may not employ an extrastatutory discovery rule to toll 

accrual in avoidance of the plain language of MCL § 600.5827” and reversing contrary decisions 

such as Chase v. Sabin, 445 Mich. 190 (1994)). 

MCL §§ 600.5838, MCL 600.5838(a), MCL 600.5839, and MCL 600.5855 all provide 

specific limitations for tolling based on discovery in certain circumstances.  For example, where 

medical malpractice or fraudulent concealment is involved, tolling may be applicable.  It follows, 

then (and Trentadue so holds), that if the Legislature wanted to provide discovery-rule based 

tolling for claims such as the tort-based claims alleged here, it would have so stated.  Since it did 

not, common-law tolling does not apply to Plaintiff’s claims, and she is bound by the applicable 

statutes of limitations provided in MCL § 600.5805, potentially MCL § 600.5813, and the claim 

accrual rules set forth in MCL § 600.5827. 

6. There is no tolling under the facts pled based on fraudulent concealment. 
 

Plaintiff claims fraudulent concealment of the causes of action herein against Nassar and 

MSU only, thereby apparently claiming entitlement to tolling.  Plaintiff has no claim for fraudulent 

concealment against Twistars and/or Mr. Geddert.  Although Michigan law does allow this in 
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situations where the tortfeasor intentionally and successfully concealed the wrong (or the action) 

beyond the expiration of the statute of limitations, the concept does not operate vicariously and 

therefore has no application to Twistars or Mr. Geddert.  Under MCL § 600.5855: 

If a person who is or may be liable for any claim fraudulently conceals the existence 
of the claim or the identity of any person who is liable for the claim from the 
knowledge of the person entitled to sue on the claim, the action may be commenced 
at any time within 2 years after the person who is entitled to bring the action 
discovers, or should have discovered, the existence of the claim or the identity of 
the person who is liable for the claim, although the action would otherwise be 
barred by the period of limitations. 
 

To show “fraudulent concealment” and take advantage of the tolling period and two-year grace 

period in MCL § 600.5855, Plaintiff must show that the alleged “concealer” employed “artifice, 

planned to prevent inquiry or escape investigation, and misled or hinder[ed] acquirement of 

information disclosing the right of action.”  Doe v. Roman Catholic Archbishop, 264 Mich. App. 

632, 642 (2004).  Further, “the fraud must be manifested by an affirmative act or 

misrepresentation.”  Id.  In particular, that affirmative act must be aimed at the concealment of the 

existence of a claim or the identity of a particular defendant.  Id.  Additionally, Plaintiff “must 

plead in the complaint the acts or misrepresentations that comprised the fraudulent concealment.”  

Id.   

This is important, because Michigan law requires that the tolling apply only to the cause 

of action against the person who does the fraudulent concealing.  This theory of tolling does not 

operate in the context of alleged vicarious liability, which is what Plaintiff would apparently seek 

here.  Where there is a known cause of action, “there can be no fraudulent concealment which will 

interfere with the operation of the statute, and in this behalf a party will be held to know what he 

ought to know.”  Id. (quoting Weast v. Duffie, 272 Mich. 534, 539 (1935)).  In determining that 

the plaintiff had not properly alleged claims for fraudulent concealment against the defendants in 
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a negligence and intentional infliction of emotional distress case, the Court of Appeals in Doe, 

supra, held that plaintiff’s fraudulent concealment argument must be aimed at the defendants and 

not the underlying abuser.  That is, in order to rely on the tolling provision against the defendants 

accused of negligence and intentional infliction of emotional distress, plaintiff needs to show that 

defendants engaged in actions designed to conceal causes of action for negligence and intentional 

infliction of emotional distress alleged against them.  Id. at 644.  Holding that the plaintiff had not 

properly alleged a claim for fraudulent concealment against defendants, the Court of Appeals 

found that “mere silence” does not constitute fraudulent concealment.  Id.   

The Court of Appeals in Antos v. Diocese of Lansing came to the same conclusion.  Relying 

on Doe v. Roman, the Antos panel similarly found that the fraudulent concealment did not apply 

even where plaintiffs were minors on the date of the alleged abuse.  Antos v. Diocese of Lansing, 

200 Mich. App. Lexis 2830, (No. 262137) (Mich. App. Nov. 15, 2015) at *16-18.   

Neither Twistars nor Mr. Geddert could conceivably be held to have fraudulently concealed 

the statute of limitations.  Plaintiff’s factual allegations concerning possible knowledge of a cause 

of action herein can be summarized as follows: 

 It is alleged that Mr. Geddert was “complained to” about some type of conduct once 

by a single person in 1998.  ECF No. 1 at 8, ¶ 47 [PageID 8]. 

 It is alleged that an unidentified coach at Twistars was “complained to” about some 

type of conduct.  Id. ¶ 50.    

 It is alleged that Mr. Geddert walked in on a treatment while a young woman was 

covered and made a joke.  Id. at 25, ¶ 132 [PageID 25]. 

But Plaintiff does not allege that she and Twistars or Mr. Geddert ever spoke about these matters.  

There is no detailed narrative describing when the fraudulent misrepresentation concerning any of 
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Plaintiff’s causes of action occurred, who made it, or what precisely was said.  We do know that 

according to the Sixth Circuit, silence does not toll a statute of limitations.  Chandler v. Wackenhut 

Corp., 465 Fed. Appx. 425, 427 (6th Cir. 2012) (unpublished).   

Perhaps most importantly, the Sixth Circuit recently held that “‘[t]he provisions of [the 

fraudulent concealment] section cannot be extended . . . to concealments made by persons other 

than those sought to be charged in the action.’ . . . Because the fraudulent concealment statute is 

designed to punish fraud, the statute’s purpose would not be served by punishing a defendant for 

the wrongful acts of a third party.”  None of Plaintiff’s factual allegations specify a single 

representation made by Twistars or Mr. Geddert that would qualify as a fraudulent concealment 

of the statute of limitations. 

Chandler is a particularly striking case, because its facts involve absolutely reprehensible, 

criminal, intentional, and conspiratorial conduct.  Chandler involved a situation in which the 

defendant’s security guards were hired to provide security at a workplace strike in 1978.  Chandler, 

supra, at 426.  About 70 guards took up temporary residence at a local motel, where the decedent, 

Ms. Chandler, worked at the front desk on the night shift.  Id.  Several of the guards abducted Ms. 

Chandler, sexually assaulted her, and murdered her.  Id.  A substantial conspiracy involving 

supervisory personnel of the defendant was undertaken to cover up the crimes.  Id. at 426-427.  

The defendant in Chandler “actively promoted a code of silence.”  Id. at 427. 

Based on the Antos case, Doe v. Roman, and Chandler, Plaintiff here has clearly failed to 

properly plead fraudulent concealment sufficient to toll the applicable statute of limitations.  It 

should be no surprise that Plaintiff is unable to properly plead it, since there is no substantive 

support for the theory.  Mr. Geddert and Twistars could not have conceivably concealed a statute 

of limitations they did not know was running on a cause of action they did not know existed.   
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As in Doe, Plaintiff was on notice of all applicable causes of action on the date she was 

allegedly abused.  Under Michigan law, minors had three years or until they turned 19, whichever 

was later, to file suit.  The plaintiffs in Antos had nearly identical allegations against the Diocese-

defendants as Plaintiff has here against Twistars and Mr. Geddert.  There as here, the plaintiffs 

were minors at the time of the alleged abuse, who brought their causes of action against all 

defendants outside of the applicable limitations period and grace period afforded by MCL § 

600.5851(1).  If the Antos plaintiffs could not avail themselves of tolling provisions pursuant to a 

theory of fraudulent concealment, then Plaintiff here cannot.   

In summary, it is legally impossible to toll a statute of limitations against Twistars or Mr. 

Geddert based on Nassar’s alleged fraudulent concealment of it.  Michigan’s substantive law 

concerning the statute of limitations does not allow it.  Moreover, allegations of fraudulent 

concealment must be pled with particularity.  Fed.R.Civ.P. 9(b); Republic Bank & Trust Co. v. 

Bear Stearns & Co., Inc., 683 F.3d 239, 256 (6th Cir. 2012).  To survive a motion to dismiss, 

Plaintiff is required to explain each alleged fraudulent representation she accuses Twistars and/or 

Mr. Geddert of making, when it was made, and specifically how it tolled her statute of limitations.  

Despite this requirement, Plaintiff makes no effort to particularize any of these allegations.  There 

is no attempt to detail the who, what, when, where, and how of each alleged material 

misrepresentation.  These flaws are fatal to the theory of fraudulent concealment. 

7. The statute of limitations is expired on claims against Twistars and Mr. Geddert. 

Plaintiff alleges that she was abused by Nassar at the MSU Sports Medicine Clinic from 

2004-2006.  ECF No. 1 at 39-40 [PageID 39-40].  She further alleges that she was a minor at the 

time.  Id.  She does not, however, plead facts sufficient to make a determination as to whether her 

statute of limitations has expired.  If she turned 19 prior to filing her Complaint, then her statute 

of limitations is no longer viable for alleged abuse occurring back in 2004-2006.  Construing her 
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allegations in her favor, and assuming the last instance of alleged abuse occurred on December 31, 

2006, the latest possible date on which her statute of limitations would have been viable was 

December 31, 2009.  Because Plaintiff does not plead her birthdate, or facts sufficient to determine 

whether she has turned 19, she fails to state a claim upon which relief may be granted, and it is 

likely that her statute of limitations has expired.  Alternatively, Plaintiff should be ordered to 

immediately provide facts sufficient to make a determination as to whether her statute of 

limitations on the claims stemming from the alleged abuse in 2004-2006 has expired. 

More importantly, however, Plaintiff pleads no connection to Twistars and/or Mr. Geddert 

whatsoever.  Id.  She treated with Nassar at his office at the MSU Sports Medicine Clinic.  Id.  

There are no facts pled suggesting that Twistars or Mr. Geddert had any legal duty to her, which 

is an essential element of negligence.  There are no facts pled suggesting that Twistars or Mr. 

Geddert had any supervisory role over Nassar when he worked at MSU Sports Medicine.  There 

is no assertion that Twistars or Mr. Geddert knew who Plaintiff was, that she was seeing or planned 

to see Nassar, or that Twistars or Mr. Geddert had any opportunity to warn her.  There are no facts 

pled suggesting that Twistars or Mr. Geddert made any representation to Plaintiff, much less any 

fact suggesting a fraudulent misrepresentation.  Thus, the failure to plead any connection to 

Twistars or Mr. Geddert renders Plaintiff’s claims against them insufficient as a matter of law, and 

the claims should be dismissed. 

8. The recently enacted statutory savings period will not resurrect claims against 
Twistars and/or Mr. Geddert. 

In June 2018, the Michigan Legislature enacted a savings period providing a 90-day 

window to file otherwise time-barred claims against Nassar.  The statute applies only to individuals 

who were minors at the time of the alleged abuse.  The new statute, MCL 600.5851b, provides: 

 (3) Regardless of any period of limitation under subsection (1) or sections 
5805 or 5851, an individual who, while a minor, was the victim of criminal sexual 
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conduct after December 31, 1996 but before 2 years before the effective date of the 
amendatory act that added this section may commence an action to recover 
damages sustained because of the criminal sexual conduct within 90 days after the 
effective date of the amendatory act that added this section if the person alleged to 
have committed the criminal sexual conduct was convicted of criminal sexual 
conduct against any person under section 520b of the Michigan penal code, 1931 
PA 328, MCL 750.520b, and the defendant admitted either of the following: 

(a) That the defendant was in a position of authority over the victim as the 
victim's physician and used that authority to coerce the victim to submit. 

(b) That the defendant engaged in purported medical treatment or 
examination of the victim in a manner that is, or for purposes that are, 
medically recognized as unethical or unacceptable. 

The statute took effect June 12, 2018.  Exhibit A (attached).  The 90-day savings period expired 

on September 10, 2018.  Claimants with otherwise time-barred claims that accrued between 

December 31, 1996 and June 12, 2016 were free to file lawsuits against Nassar during the 90-day 

period.   

It is important to note that MCL 600.5851b is a savings period that does not extend or toll 

the statute of limitations applicable to the claims in this case.  This savings period merely provides 

a short window of time during which an action of the type authorized by the statute may be filed.  

This is clearly evidenced by the statute’s title, which refers to an “exception” to the “period of 

limitations” and its provision of a fixed, 90-day period in which actions may be filed.  Moreover, 

the statute of limitations for actions arising out of sexual assaults is contained in a completely 

different statute, MCL 600.5805, which was modified on a prospective basis only on the same day.  

Exhibit A.  Thus, there is no merit to any suggestion that MCL 600.5851b provides for a new 

statute of limitations.  It provides for a savings period only, and the savings period applies only to 

actions that meet the criteria set forth in MCL 600.5851b(3) subsections (a) and (b), neither of 

which authorizes an action against Twistars or Mr. Geddert. 

The plain wording of the 90-day savings period does not authorize a time-barred suit 
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against Twistars or Mr. Geddert.  The new statute authorized filings that meet “either” of 

subsection (a) or (b) as set forth above.  To pursue a claim under this provision, the defendant must 

admit one of two things.  First, the defendant must have been “in a position of authority over the 

victim as the victim’s physician” and, he must have “used that authority to coerce the victim.”  

Alternatively, the defendant could have engaged in “purported medical treatment or examination 

of the victim” that is “unethical or unacceptable.”   

It is anticipated that Plaintiff will argue that since Nassar arguably meets one or both of 

these subsections, then she should be permitted to pursue her claims against Twistars and Mr. 

Geddert.  This is not, however, what the statute says or what it authorizes.  The statute authorizes 

an action against Nassar, not against Twistars or Mr. Geddert. 

As a preliminary matter, the statute is not ambiguous.  When the language of a statute is 

unambiguous, “the statute must be enforced as written.”  Pohutski, 465 Mich. 675 (2002) at 683.  

The legislature is therefore presumed to have said what it meant and meant what it said.  Here, 

subsection (3) of the statute is structured as an “if-then” clause.  The statute permits an action to 

be brought only if the conditions following the term “if” are met.  While they are met as to Nassar, 

they are not met as to Twistars or Mr. Geddert. 

The last clause of MCL 600.5851b(3), as well as subsections (a) and (b) refer to “the” 

defendant.  This use of the definite article (“the”) evidences legislative intent that the term “the 

defendant” refers to one defendant and one defendant only.  See, e.g. Robinson v. City of Detroit, 

462 Mich. 439, 458-59, 613 N.W.2d 307, 317 (2000) (in the context of governmental immunity, 

the “Legislature's use of the definite article ‘the’ clearly evinces an intent to focus on one cause); 

State Farm Fire & Cas. Co. v. Old Republic Ins. Co., 466 Mich. 142, 147 (2002) (refusing to allow 

the judiciary to change the definite article “the” to an indefinite article “a” in a statute); 
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Digiamberardino v. Digiamberardino, Nos. 307848, 308349, 2014 Mich. App. LEXIS 183, at *15 

(Ct. App. Jan. 28, 2014) (unpublished) (stating that the “term ‘the’ is a definite article and clearly 

evinces an intent to focus on one specifying or particularizing effect instead of an indefinite 

force.”); People v. Bruce, Nos. 331232, 331233, 2017 Mich. App. LEXIS 1524, at *6 (Ct. App. 

Oct. 5, 2017) (unpublished) (holding that the use of a definite article preceding a singular noun 

indicates that there is just one of whatever the noun designates). 

Because the statute refers to “the” defendant, “the” defendant means just one defendant, 

and “the” defendant must be a physician or other medical treatment provider who is providing 

medical treatment or purported medical treatment.  Thus, “the” defendant cannot refer to Twistars 

or Mr. Geddert, and must instead be Nassar.  Here, it cannot be disputed that Twistars and Mr. 

Geddert were not physicians.  Hence, the first subsection cannot serve as authorization to proceed 

against Twistars or Mr. Geddert.  Second, Twistars and Mr. Geddert did not engage in “purported 

medical treatment” or “examination.”  Nassar did these things.  Thus, the second subsection cannot 

serve as authorization to proceed against Twistars or Mr. Geddert.  The statute does not authorize 

an otherwise time-barred suit against Twistars or Mr. Geddert.  It does not offer a savings period 

applicable to any case pled against Twistars or Mr. Geddert. 

9. The new statute of limitations enacted by the Michigan legislature cannot be 
retroactively applied to Plaintiff’s claims. 

On the same day that MCL 600.5851b was enacted, the Michigan legislature also extended 

the statute of limitations applicable to cases brought on behalf of victims of sexual abuse.  Plaintiff 

is expected to argue that this extension should apply to her claims against Twistars and Mr. 

Geddert.  This argument is contrary to well-settled Michigan precedent. 

a. The statute of limitations in place at the time the cause of action accrues is 
the correct statute of limitations to apply. 

Michigan law clearly provides that the statute of limitations that applies to an action is that 
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which was in place at the time the cause of action accrued.  MCL 600.5869 states, “All actions and 

rights shall be governed and determined according to the law under which the right accrued, in 

respect to the limitations of such actions or right of entry.”  This statute has repeatedly been 

interpreted to apply the statute of limitations that applied at the time of accrual. 

For example, in Head v. Children's Hospital of Michigan, 285 N.W.2d 203 (1979), the 

Michigan legislature changed the statute setting the age of majority from age 21 to age 18.  Since 

the statutes of limitation for certain causes of action were based on attainment of the age of 

majority, this had the effect of shortening some statutes of limitations after the causes of actions 

accrued.  The legislature subsequently also shortened the time allowed to bring some claims after 

reaching the age of majority.  Id. at 204-205.  The defendant in the case argued that because of 

these changes, the statute of limitations had been retroactively reduced, and that the suit had been 

brought too late.  The Michigan Supreme Court disagreed.  It noted that, at the same time the 

statutory change was made reducing the amount of time to bring the case after reaching the age of 

majority, MCL 600.5869 was also enacted.  Id.  Section 5869 required the Supreme Court to apply 

the statute of limitations that was in place when the cause of action accrued.  Id.  The Court allowed 

the claim to continue because the causes of action brought in the case were within the statute of 

limitations that existed at the time of accrual.  Id. at 205. 

This principle of law was upheld in Herman v. Ford Motor Co., 326 N.W.2d 590, 593 

(Mich. Ct. App. 1982).  In Herman, the Michigan Court of Appeals cited to MCL 600.5869 in 

holding that a cause of action based in contract arising out of a breach of duty accrues at the time 

of the actual act or omission.  See also Williams v Polgar, 391 Mich 6; 215 NW2d 149 (1974); 

Smith v. Dep’t of Treasury, 414 N.W.2d 374, 377-78 (Mich. Ct. App. 1987) (stating that the statute 

of limitations is based on the statute at the time the plaintiff’s rights accrued). 
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Thus, although the legislature was fully within its authority to change the statute of 

limitations for sexual abuse claims, the change has no effect on the present case.  The statute of 

limitations in place at the time the abuse occurred is the correct statute to use, and it has likely 

expired. 

b. The new statute enacted in June 2018 does not retroactively alter the 
applicable statute of limitations. 

At the time MCL 600.5851b was enacted, MCL 600.5805, which sets statutes of 

limitations, was also changed.  It is anticipated that Plaintiff may argue that based on the unique 

issues presented in this case and the cases consolidated with it, the changes made to MCL 600.5805 

should be applied retroactively to allow this claim to proceed.  This argument is not supported by 

Michigan law. 

The Michigan Supreme Court had occasion to address this issue in the case of Johnson v. 

Pastoriza, 491 Mich. 417, 818 N.W.2d 279 (2012).  In that case, which addressed whether a 2005 

legislative amendment should be retroactively applied, the Michigan Supreme Court stated: 

In determining whether a statute applies retroactively or prospectively, the 
intent of the Legislature governs. Statutes are presumed to apply prospectively 
unless the Legislature clearly manifests an intent for retroactive application. This is 
‘especially true when giving a statute retroactive operation will . . . create a new 
liability in connection with a past transaction, or invalidate a defense which was 
good when the statute was passed.’ 

 
Johnson, supra, 491 Mich. at 429-30, 818 N.W.2d at 285 (citing Hansen-Snyder Co v Gen Motors 

Corp, 371 Mich 480, 484; 124 NW2d 286 (1963)).  There can be no question here that retroactive 

application of the statute will “invalidate a defense which was good when the statute was passed.”  

Thus, manifest intent of retroactive application would be required to apply a different or new 

statute of limitations retroactively. 

 But retroactive intent has not been manifested here.  According to the Michigan Supreme 
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Court, "'[T]he Legislature has shown . . . that it knows how to make clear its intention that a statute 

apply retroactively.'"  Johnson, 491 Mich at 430 (quoting Frank W Lynch & Co v Flex 

Technologies, Inc, 463 Mich 578, 584; 624 NW2d 180 (2001)).  The mere fact that the statute was 

given immediate effect does not suggest that the statute applies retroactively.  Johnson, 491 Mich 

at 430.  "[P]roviding a specific, future effective date and omitting any reference to retroactivity 

support a conclusion that a statute should be applied prospectively only."  Id. at 432 (quoting 

Brewer v A D Transport, 486 Mich 50, 56; 782 NW2d 475 (2010)).  Notably, the statute here is 

silent as to retroactivity.  By giving the statute immediate effect, the legislature evidenced intent 

for the statute to take effect at a specific time following its enactment, not before it was enacted.  

Thus, any argument suggesting that the statute should be applied retroactively should be rejected. 

B. There is no cause of action based on Twistars’ or Mr. Geddert’s alleged failure to 
report. 
 
1. Michigan law does not recognize a cause of action against Twistars or Mr. Geddert 

based on allegations of failure to report. 
    

Plaintiff has no viable cause of action based on a failure to report.  Michigan’s statutes 

clearly define who is required to report suspected child abuse.  Because neither Mr. Geddert nor 

Twistars is required to report suspected child abuse, there is no cause of action under Michigan 

law for their alleged failure to do so.   

Under Michigan’s Child Protection Law4 (“CPL”) (MCL § 722.621 et seq.), certain 

individuals are considered “mandatory reporters” of child abuse and neglect.  MCL § 722.623.  

According to the statute, only certain individuals are required to “immediately report” (orally or 

by online reporting system) suspected child abuse or neglect and file a written report of the same 

                                                 
4 The CPL was amended effective June 12, 2018.  The provisions detailed in this Brief refer to the 
version of the CPL in effect at the time the causes of action pled here accrued. 
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within 72 hours upon “reasonable cause”.5  Neither Mr. Geddert nor Twistars meet the statutory 

definition of a mandatory reporter. 

Where the plain and ordinary meaning of statutory language is clear, judicial construction 

is “normally neither necessary nor permitted.”  Detroit Free Press, Inc. v. Family Indep. Agency, 

258 Mich. App. 544, 553 (2003); Sun Valley Foods Co. v. Ward, 460 Mich. 230, 236 (1999).  

“Courts may not speculate regarding the probable intent of the Legislature beyond the language 

expressed in the statute.”  Id. (quoting Pohutski v. Allen Park, 465 Mich. 675, 683 (2002); Cherry 

Growers, Inc. v. Michigan Processing Apple Growers, Inc., 240 Mich. App. 153, 173 (2000)).  

Where the language of the statute is “unambiguous,” courts presume that “the Legislature intended 

the meaning clearly expressed” and “the statute must be enforced as written.”  Pohutski, 465 Mich. 

at 683.  “Similarly the courts may not speculate about an unstated purpose where the unambiguous 

text plainly reflects the intent of the Legislature.”  Id. 

“When parsing a statute” the court presumes “every word is used for a purpose.  As far as 

possible, [the courts] give effect to every clause and every sentence.”  Id. at 684.  The Court may 

not assume that the Legislature inadvertently made use of one word or phrase instead of another, 

and it should avoid any construction that renders any part of the statute surplusage or nugatory.  

Id.  The Court should also read separate sections of the statute “within the context of the entire 

statute so as to produce a harmonious whole.”  Detroit Free Press v. FIA, 284 Mich. App. 544, 

                                                 
5 Mandatory reporters are listed in MCL § 722.623 and include the following: a physician, dentist, 
physician's assistant, registered dental hygienist, medical examiner, nurse, person licensed to 
provide emergency medical care, audiologist, psychologist, marriage and family therapist, licensed 
professional counselor, social worker, licensed master's social worker, licensed bachelor's social 
worker, registered social service technician, social service technician, a person employed in a 
professional capacity in any office of the friend of the court, school administrator, school counselor 
or teacher, law enforcement officer, member of the clergy, or regulated child care provider who 
has reasonable cause to suspect child abuse or child neglect. 
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553. 

Additionally, pursuant to the maxim expressio unius est exclusio alterius, “where a form 

of conduct, the manner of its performance and operation, and the persons and things to which it 

refers are designated, there is an inference that all omissions should be understood as exclusions.”  

See Williams v. Coleman, 194 Mich. App. 606, 613 (1992) (superseded by statute on other grounds 

as stated in Jones v. Bitner, 300 Mich. App. 65, 74 (2013)). 

Because MCL § 722.623 (1)(a)-(c) specifically delineates the class of persons who are 

required to report under the CPL, under expressio unius est exclusio alterius, any person or 

profession not identified in the statute is properly excluded as a mandatory reporter.  Furthermore, 

if MCL § 722.623(1) were to be construed to include entities or persons such as Twistars or Mr. 

Geddert, who are not explicitly named in the statute, it would render MCL § 722.624 regarding 

who “may” report “nugatory” since MCL § 722.623(1) would then include both the statutorily 

delineated classes of people required to report as well as those who are “permitted” to report under 

MCL § 722.624, essentially combining the two classes of people and eradicating the Legislature’s 

distinction between those who are “required” to report versus those who may report.  

Most importantly, however, is that statutory interpretation is only allowed when the 

language of a statute is ambiguous or unclear.  MCL § 722.623(1)(a)-(c) is crystal clear as to who 

is required to report versus who is not.  To expand that definition to include unnamed classes of 

people would not only run afoul of the common law rules regarding statutory construction but it 

would also subvert the purpose of the act as enacted by the Legislature.   

MCL § 722.623 includes language which limits the availability of claims for damages 

under the statute to the identified abused child.  Marcelletti v. Bathani, 198 Mich. App. 655, 659-

60 (1993) (holding that a doctor who failed to report suspected abuse of an infant by a babysitter 

Case 1:17-cv-00029-GJQ-ESC   ECF No. 681 filed 12/07/18   PageID.23738   Page 35 of 48Case 19-50075    Doc 47-3    Filed 04/12/19    EOD 04/12/19 12:32:12    Pg 36 of 53



 

{01999228} 27 

was not liable to a second, yet to be identified, child under the CPL).  In interpreting the CPL, the 

Marcelletti Court held “Michigan’s child abuse reporting statute creates a private right of action 

only in an identified abused child.”  Id. at 661.  Reasoning that because the “statute authorizes 

liability only for damages proximately caused by the failure [to report abuse]”, liability only 

attaches where a person’s damages were “proximately caused by the failure to report.”  Id.  

Because a failure to report suspected child abuse of a different child cannot be said to be the 

proximate cause of the injuries of a later child, the Court found that any alleged failure to report 

under the CPL is only actionable by the child for whom the report should have been made in order 

to prevent further abuse.  Id. 

Thus, under Michigan law, neither Twistars nor Mr. Geddert could conceivably be liable 

for failure to report.  There is no allegation that Twistars or Mr. Geddert was ever told of the abuse 

alleged in this case.  Because Michigan law limits liability for failure to report to that specific 

victim whose abuse was not reported, neither Twistars nor Mr. Geddert can be held responsible 

for any tort theory that is based on a failure to report. 

2. Plaintiff’s allegations of fiduciary duty are without merit. 
 

In apparent recognition that the failure to report allegations are not actionable, Plaintiff 

alternatively alleges that Twistars and/or Mr. Geddert had some type of “fiduciary” duty.  But the 

facts as pled do not fit the theory.  So far as we could ascertain by an exhaustive search of the 

Michigan case law, Michigan courts have never recognized the relationship between a gym and a 

gymnast as that of a fiduciary.  The types of relationships that ordinarily are recognized as fiduciary 

in nature are entirely dissimilar from that of a gym and a gymnast.  Michigan courts recognize 

“trustees to beneficiaries, guardians to wards, attorneys to clients, and doctors to patients” as giving 

rise to fiduciary relationships.  Portage Aluminum Co. v. Kentwood Nat'l Bank, 106 Mich. App. 

Case 1:17-cv-00029-GJQ-ESC   ECF No. 681 filed 12/07/18   PageID.23739   Page 36 of 48Case 19-50075    Doc 47-3    Filed 04/12/19    EOD 04/12/19 12:32:12    Pg 37 of 53



 

{01999228} 28 

290, 294 (1981).  In fact, there are numerous close relationships that do not, in and of themselves, 

automatically create a fiduciary relationship.  Bank lender/borrower relationships are not 

automatically considered fiduciary in nature.  Farm Credit Servs. of Michigan’s Heartland, P.C.A. 

v. Weldon, 232 Mich.App 662, 677-78 (1998).  Interpersonal relationships do not give rise to 

fiduciary responsibilities.  Teadt v. St. John’s Evangelical Church, 237 Mich. App. 567, 580-81 

(1999).  Employment relationships are not automatically fiduciary in nature.  Bradley v. Gleason 

Works, 175 Mich. App 459, 463 (1989).   

The nature of the relationship between a gym and its gymnasts, or a coach and his or her 

gymnasts, could never meet the legal threshold to establish a fiduciary relationship.  This is 

because a gym serves many gymnasts, all of whom are competing against one another for positions 

on teams and on rosters at meets.  Some gymnasts will display more talent than others.  Some will 

excel while others will drop out of contention.  As a consequence, gymnasts will not be treated 

identically and sometimes they will not be treated similarly.  Those who show promise may receive 

more resources than those who are not likely to advance.  Because all of the gymnasts are in 

competition, and in important ways at odds with one another, a fiduciary relationship is precluded.  

The allegations and facts as pled simply do not fit the theory. 

C. There is no cause of action for “gross negligence.” 

Plaintiff wrongly claims a cause of action for “gross negligence.”  Michigan once 

recognized gross negligence as a separate cause of action but no longer does.  As did many other 

jurisdictions, Michigan once operated under the regime of contributory negligence, in which any 

negligence on the part of a plaintiff barred recovery for the defendant’s negligence.  Jennings v. 

Southwood, 446 Mich. 125, 129 (1994).  Michigan therefore “fashioned the rule of gross 

negligence to avoid the harsh rule of contributory negligence.”  Id. 
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In 1979, however, Michigan abandoned the contributory-negligence rule in favor of pure 

comparative fault.  Id. at 130 (citing Placek v. Sterling Heights, 405 Mich. 638, 650 (1979)).  This 

eliminated the justification for common-law gross negligence in Michigan.  See Id.  Presently 

therefore, as explained by Judge Jonker of the Western District of Michigan, “Michigan law does 

not create an independent cause of action for gross negligence.”  Rogers v. Caruso, No. 1:11-CV-

1121, 2013 U.S. Dist. LEXIS 45129, at *1 (W.D. Mich. Mar. 29, 2013); see also Bletz v. Gribble, 

641 F.3d 743, 756 (6th Cir. 2011) (gross negligence “is not an independent cause of action” under 

Michigan law). 

Instead, gross negligence operates primarily as a way to plead around state law statutory 

immunities or other limiting provisions of statutes.  Under the governmental-immunity statute, for 

example, plaintiffs can hold government officials liable only if the official was grossly negligent.  

MCL § 691.4107.  Also, proof of gross negligence in the product-liability context lifts a cap on 

damages that applies to ordinary-negligence claims.  MCL § 600.2946a.  Gross negligence is 

therefore an important concept to Michigan’s substantive law, but it is not an independent cause 

of action, and it has no application in the context of any of the allegations against Twistars and 

Mr. Geddert.  According to the Michigan Court of Appeals, these statutes do not themselves 

“create a cause of action called gross negligence.”  See Cummins v. Robinson Twp., 283 Mich. 

App. 677, 692 (2009).   

Recently, Judge Tarnow in the Eastern District issued an opinion agreeing that gross 

negligence was no longer a cause of action in Michigan.  “[G]ross negligence claims no longer are 

independent causes of action under Michigan law, since the Courts have repudiated contributory 

negligence principles and adopted comparative negligence.”  Johnson v. Williams, No. 15-13856, 

2017 U.S. Dist. LEXIS 156149, at *48 (E.D. Mich. Sep. 25, 2017). 
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D. The elements of intentional infliction of emotional distress are neither pled nor 
present here. 

 
“To establish a prima facie claim of intentional infliction of emotional distress, the plaintiff 

must present evidence of (1) the defendant's extreme and outrageous conduct, (2) the defendant's 

intent or recklessness, (3) causation, and (4) the severe emotional distress of the plaintiff."  Dalley 

v. Dykema Gossett, P.L.L.C., 287 Mich. App. 296, 321, 788 N.W.2d 679, 694 (2010).  Here, the 

allegations pled are not consistent with extreme and outrageous conduct, nor are they consistent 

with intent or recklessness.  The statements pled merely re-frame allegations of ordinary 

negligence. 

For example, Twistars is accused of allowing Nassar “to be in a position where he could 

sexually assault, abuse, and molest children[.]”  ECF No. 1 at 81, ¶ 441 [PageID 81].  The 

allegations further state that a “reasonable person would not expect Defendant Twistars to tolerate 

or permit their [sic] employee, agent, or representative to carry out sexual assault, abuse, or 

molestation.”  Id.  ¶ 442.  The allegations continue that Twistars held Nassar “in high esteem and 

acclaim” which encouraged others to do the same and not question him.  Id.  ¶ 443.  This was done 

“in part to bolster and sustain his national and international reputation in the gymnastics 

community.”  Id. ¶ 444.  A reasonable person, the allegations continue, “would not expect 

Defendant Twistars to be incapable of supervising Defendant Nassar” and preventing abuse.  Id.  

¶ 445.   

Plaintiff goes on to state that the conduct was outrageous, intentional, and/or reckless.  Id. 

at 82, ¶ 446 [PageID 82].  No facts are pled supporting this allegation.  No facts are pled supporting 

the allegation that simply not being aware of the crimes Nassar went to great lengths to conceal, 

and that he successfully concealed from parents who were present when they were committed, 

could constitute extreme and outrageous conduct.  No facts are pled distinguishing Twistars and/or 
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Mr. Geddert from the multitudes of other people who were given similar or the same information.  

Put simply, the allegations do not fit this cause of action.  The infliction of emotional distress 

claims should be dismissed. 

E. The elements of fraud and/or misrepresentation are not properly pled, nor are 
they present here. 

 
Actionable fraud requires the following elements: 

(1) a material representation which is false; (2) known by defendant to be 
false, or made recklessly without knowledge of its truth or falsity; (3) that defendant 
intended plaintiff to rely upon the representation; (4) that, in fact, plaintiff acted in 
reliance upon it; and (5) thereby suffered injury.   

 
Fassihi v. Sommers, Schwartz, Silver, Schwartz & Tyler, P. C., 107 Mich. App. 509, 517, 309 

N.W.2d 645, 649 (1981).  Plaintiff has failed to plead actionable fraud.  “[F]raud must be pleaded 

with particularity, MCR 2.112(B)(1), and is not to be lightly presumed, but must be clearly 

proved.”  Cooper v. Auto Club Ins. Ass'n, 481 Mich. 399, 414, 751 N.W.2d 443, 451 (2008) 

(internal quotes and citations omitted).  See also Fed.R.Civ.P. 9(b).  Here, there is no attempt to 

plead fraud with particularity.  In fact, there is just one set of generic allegations and no specific, 

particular recitation of the allegations of fraud broken down as to time, place, participant, and 

content.  The way Plaintiff chose to plead the fraud allegations strongly suggests that the cause of 

action is, once again, no more than a re-framing of the same ordinary negligence allegations pled 

elsewhere using different words. 

An examination of the actual allegations that are pled show that none are particular to 

Plaintiff.  These statements are no more than general opinion statements thought to be true at the 

time they were made.  In fact, the vast majority of the allegations that are purported to constitute 
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fraud were true when they were made6, and most are undisputed.  Nonetheless, Plaintiff has failed 

to state precisely what she was told that was fraudulent, when it was stated to her, and, other than 

the things Nassar said, who stated it to her. 

The element of causation is also not satisfied by any of the allegations.  Plaintiff went to 

see Nassar for her injuries not because Defendants fraudulently said nice things about him.  

Plaintiff saw Nassar for her injuries because he was a recognized expert at that time, and virtually 

everyone in the gymnastics community held him in high esteem up until the time his crimes were 

revealed.  MSU Sports Medicine believed him to be the proverbial “rock star.”  The Korolyi Ranch 

had him see Olympic hopefuls.  Nassar’s colleagues at MSU Sports Medicine and at MSU thought 

he was a considerable asset to the university and to the community.  Gymnasts and their families 

believed Nassar to be a top doctor.  It was well known that he flew all over the world treating 

Olympic level elite gymnasts.  Public school sports programs thought he was an excellent option 

for sports medicine referrals.  USAG had him see its gymnast Olympians and considered him the 

Olympic team doctor for a time.  It is legally impossible for Plaintiff to base her fraud allegations 

on a community-wide, pervasive opinion concerning Nassar’s qualifications and abilities at the 

time, especially when that opinion was then widely agreed upon.   

Moreover, the sexual assaults were not caused by anything Twistars or Mr. Geddert said.  

These assaults were crimes committed intentionally and surreptitiously by Nassar and Nassar 

alone.  Nassar went to extraordinary lengths to conceal what he was doing and successfully did so 

                                                 
6 For example, Plaintiff claims that Twistars represented that Nassar “was a team physician and 
athletic physician at Defendant MSU and a National Team Physician with Defendant USAG.”  
ECF No. 1 at 82, ¶ 451 [PageID 82].  It is not disputed that these were true statements at the time 
they were made.  It is absurd to argue that telling people that Nassar was a physician at MSU or a 
National Team physician at USAG was a fraud when it is undisputed that he was both of these 
things at the time. 
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for years.  The fraud allegations should therefore be dismissed for lack of particularity, because 

the substance of the allegations do not constitute fraud and because, even if taken as true, both the 

causation and reliance elements are absent.  

F. Nassar was not an agent, and even if he had been, bedrock principles of law hold 
that sexual assaults are outside the scope of agency. 

 
Plaintiff erroneously alleges that Nassar was an agent and/or employee of Twistars.  This 

is simply untrue.  He was not under contract.  He was not employed.  Nassar volunteered his 

time.  Until his arrest, he was recognized as a leader in the field of sports medicine, particularly as 

it related to treating gymnasts.  Unaware of what we now know were carefully concealed ulterior 

motives, Twistars, its gymnasts, and its members’ families tragically believed at the time that they 

were lucky to be recipients of his volunteerism. 

But even if he had been an employee, or an agent of some type, the unspeakable acts he is 

accused of committing were clearly outside the scope of the employment and/or agency.  It is a 

bedrock principle of law that a principal is not responsible for the intentional torts of its 

agent committed outside the scope of the agency.  Linebaugh v. Sheraton Mich. Corp., 198 Mich. 

App. 335, 343, 497 N.W.2d 585, 589 (1993) (intentional infliction of emotional distress outside 

the scope of employment); McCalla v. Ellis, 129 Mich. App. 452, 461, 341 N.W.2d 525, 528 

(1983) (sexual assault outside the scope of employment); Bozarth v. Harper Creek Board of 

Education, 94 Mich. App. 351, 355 (1979) (sexual assault not within the scope of agency and does 

not constitute apparent authority); Martin v. Jones, 302 Mich. 355, 358 (1942)  (master not 

responsible for intentional torts of his servant).  Thus, agency does not provide a viable basis for 

liability here.  

G. The RICO claims should be dismissed as a matter of law. 

1. Plaintiff lacks standing to bring RICO claims. 
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Plaintiff alleges violations of civil RICO statutes.  But, numerous Sixth Circuit precedents 

have held that a plaintiff must show injury to “business or property” to maintain a RICO claim.  

See, e.g. Jackson v. Sedgwick Claims Mgmt. Svcs., 731 F.3d 556, 564 (6th Circuit 2013) (en banc).  

Here, Plaintiff’s Complaint fails on this key, essential element.   

Simply inserting this language into a Complaint will not cure the defect, because as a matter 

of substance, Plaintiff did plead and does claim personal injury damages.  But personal injury 

damages are insufficient to meet the threshold injury to “business or property.”  Individuals 

claiming personal injury damages do not have standing to pursue RICO claims.  Id. at 564-65 & n 

4 (cataloguing cases from the multiple Circuits disallowing personal injury damages as a basis for 

RICO liability).  To recover based on a civil RICO theory, a plaintiff must allege sufficient facts 

to show an actual injury to “business or property.”   

Numerous Sixth Circuit precedents have held that RICO liability does not compensate 

personal injury damages.  See, e.g. Id. at 568-69 (holding that RICO is not a means of federalizing 

state tort law claims).  RICO “excludes recovery for personal injuries.”  See, e.g., Drake v. B.F. 

Goodrich Co., 782 F.2d 638, 644 (6th Cir. 1986) (quoting Sedima, S.P.R.L. v. Imrex Co., Inc., 473 

U.S. 479, 105 S. Ct. 3275, 87 L. Ed. 2d 346 (1985) (Marshall, J., dissenting)).  Pecuniary losses 

arising out of any such injuries are also insufficient to confer standing in a civil RICO case.  Brown 

v. Cassens Transp. Co., 675 F.3d 946, 970 (6th Cir. 2012) (citing Evans v City of Chicago, 434 

F.3d 916, 926 (7th Cir. 2006); Grogan v. Platt, 835 F.2d 844 (11th Cir. 1988)). 

Here, Plaintiff’s statement of damages is a classic statement of damages associated with 

personal injuries.  Plaintiff claims Defendants proximately caused her to suffer injuries and 

damages (physical, mental, emotional, pecuniary, and otherwise).  ECF No. 1 at 95, ¶ 528 [PageID 

95].  No facts are pled that could transform this statement of claimed damages into one that would 
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comport with a RICO theory.  The claim should be dismissed. 

2. Plaintiff does not meet any other recognized threshold for standing as to the 
RICO claims. 

 
It is anticipated that, for purposes of maintaining the RICO claims, Plaintiff will make some 

attempt to link the payment of gym membership fees to the damages claims.  This approach fails 

for a number of reasons. 

 As an initial matter, it is important to note that Plaintiff has not alleged, nor can she 

establish, that she was defrauded out of her membership fees.  She was not a member of Twistars’ 

gym.  Furthermore it is not disputed that Twistars’ gymnasts actually used the gym, received 

coaching and other services, and participated in gymnastics meets.  Thus, Plaintiff would have no 

reasonable argument suggesting that the RICO allegations in some roundabout way give rise to 

damages based on paying membership fees to Twistars.  If she paid fees, then she received services 

for the fees paid.   

 But even if the technical pleading issue could be addressed, it is not possible to cure the 

substantive defect.  As explained in detail below, to pursue a RICO claim on the basis of payments 

made, the individual who claims to have suffered the wrong must be the person who made the 

payments.  Here, it is not alleged, and there are no facts that support the proposition, that Plaintiff 

or any gymnast made any of these payments themselves.  These fees would have been paid by the 

gymnasts’ parents.   

Judge Jonker of the Western District of Michigan recently ruled on this very issue.  In Short 

v. Janssen Pharmaceuticals, Inc., 2015 WL 2201713, May 11, 2015 (W.D. Mich.), the District 

Court analyzed a case of alleged unlawful marketing.  Id. at *1.  Plaintiff claimed he developed 

gynecomastia as a consequence of using Risperdal that was marketed for an off-label use.  The 

District Court heard a Motion to Dismiss under Fed.R.Civ.P. 12(b)(6).  A key issue in the case was 
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whether the plaintiff, a minor, had standing to bring the claim.  The question arose because the 

payments for Risperdal were not made by the minor but were instead made by an insurer, with a 

copay that was paid by a parent.   

 Judge Jonker explained that “[s]tanding poses a threshold question involving 

constitutional, prudential, and (as in this case) statutory limitations on who may sue, regardless of 

the merits of that person’s claim.”  Id. at *3 (citing Trollinger v. Tyson Foods, Inc., 370 F.3d 602, 

612 (6th Cir. 2004)).  When a plaintiff lacks standing, a federal court is duty bound to dismiss his 

case for failure to state a claim.  Id.  In Short, the obstacle to standing was that the plaintiff minor 

did not pay for the Risperdal.  Id.  It was paid for by his insurer with a copay covered by a parent.  

Id.  In the absence of having personally made a payment, it was not possible for Short to “satisfy 

the RICO statutory-prerequisite of ‘injury to business or property.’”  This is because under such 

circumstances, Short was unable to show any pecuniary loss unrelated to the personal injury.  Id.   

 In an attempt to overcome this obstacle, Short’s attorneys argued that he did, indeed, incur 

the expense, for the reason that the payment was made based on the existence of an insurance 

contract that assumed certain risks on his behalf.  Id.  Judge Jonker rejected this argument, stating 

that even if the minor could be subjected to some contractual liability, he did not “have to part with 

any money.”  Id.  The District Court stated: 

This is no different from ordering lunch in a restaurant: ordering lunch may obligate 
you to pay for it, but if your friend picks up the tab, you haven’t suffered any 
pecuniary injury at all. 
 

Id.  Judge Jonker concluded: 

Crediting Plaintiff Short’s argument would ignore the limitation that a Plaintiff 
must suffer an ‘injury to business or property’ to file a suit under RICO, which the 
Sixth Circuit has observed carries ‘restrictive significance.’ Accordingly, because 
Plaintiff has not alleged, and cannot allege, a direct, concrete injury to his business 
or property, he has not met RICO’s statutory-standing requirement. 
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Id. at *4.  Judge Jonker continued by explaining that the en banc decision in Jackson, supra, is 

fully supportive of the conclusion and outcome.  Id.  

Here, there is no distinguishing attribute that would warrant a different outcome.  Plaintiff 

did not plead that she made any payments alleged in the RICO claims, and even if such payments 

were made on her behalf by her parents, she would nonetheless be barred from pursuing a RICO 

claim.  This is because she did not suffer an identifiable or compensable pecuniary loss under 

RICO. 

H. Plaintiff fails to plead any facts showing that the ELCRA claims apply to Twistars 
or Mr. Geddert. 

 
In cases brought under the Elliott-Larsen Civil Rights Act, the analysis is exactly the same 

as the above analysis regarding respondeat superior liability for sex abuse per section F above.  A 

plaintiff must show respondeat superior liability to maintain a case against the employer of an 

employee who allegedly violated ELCRA.  Hamed v. Wayne County, 490 Mich 1, 10 (2011).  

Hamed held that under the Michigan Civil Rights Act, a plaintiff “pursuing a civil rights claim 

against the principal . . . must always ‘determine the extent of the employer’s vicarious liability . . 

. .’”  Id. (citing Chambers v Trettco, Inc, 463 Mich. 297, 311, (2000) ).  Although Nassar was never 

an employee of Twistars, at this stage of pleading, this Court must presume he was.  As set forth 

above in section F, sexual assaults do not fall within the scope of employment or agency.  

Moreover, Plaintiff had no connection to Twistars or Mr. Geddert.  The legal theory is not viable 

under the facts of the case, and it should be dismissed. 

V.  CONCLUSION 

For the reasons set forth above, this Court should enter an order dismissing all of Plaintiff’s 

claims against Twistars and Mr. Geddert with prejudice. Plaintiff pled no connection to Twistars 

and/or Mr. Geddert.  Moreover, this Court should dismiss all of the gross negligence claims 
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because gross negligence is not an independent cause of action under Michigan law.  This Court 

should dismiss the intentional infliction of emotional distress and fraud and misrepresentation 

claims because the allegations do not sufficiently plead the elements of the torts or the facts giving 

rise to them, and the fraud is not pled with particularity.  The negligence-based claims should be 

dismissed because they are basically claims alleging a duty to report that is not viable under 

Michigan law.  As set forth above, there is no legally cognizable claim for failure to report under 

the facts and circumstances of this case.  This Court should dismiss all of the agency theories for 

any claims left pending, because tortious and intentional conduct Nassar is accused of was outside 

the scope of agency and/or employment under Michigan law.   

Mr. Geddert was just one person in an extremely long line of people who were fooled by 

Nassar.  This fact does not give rise to liability.  Even if it somehow could, the statute of limitations 

has likely expired.  There is no merit to any of the allegations made against Twistars or Mr. 

Geddert. 

Respectfully submitted, 
 

/s/ Cameron R. Getto    
Cameron R. Getto (P57300) 
ZAUSMER, AUGUST & CALDWELL, P.C. 
Attorneys for Defendants Twistars and Geddert 
32255 Northwestern Hwy., Suite 225 
Farmington Hills, MI  48334 
(248) 851-4111 Fax: (248) 851-0100 

Dated: December 7, 2018   cgetto@zacfirm.com 
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CERTIFICATE OF SERVICE 
 

The foregoing document was filed electronically on the 7th day of December 2018 in 

accordance with the Court’s ECF system. Notice of this filing will be sent to all parties by operation 

of the Court’s ECF system.   

/s/ Cameron R. Getto    
CAME RON R. GETTO (P57300) 
Attorney for Defendants Twistars and Geddert 
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I. INTRODUCTION 

Nassar’s 20+ year reign of terror over the lives of young women, athletes, and their families 

should be acknowledged for the unprecedented tragedy that it is.  Our society and culture must 

learn from these events and craft policies that will eliminate any risk that tragedies like these could 

ever happen again.  But it is one thing to look forward carrying the mantra of societal change and 

another thing entirely to place blame by seeking retroactive legal liability.  As explained in the 

original motions to dismiss and below, the present attempt to impose legal liability on Twistars 

and the Gedderts [“the Twistars parties”] is misplaced and unsupported by Michigan law.  Because 

Michigan law is unsupportive of these causes of action, they should be dismissed.   

II. ARGUMENT 
 
A. The statutory savings period did not authorize an action against anyone other 

than Nassar. 
 

In apparent acknowledgement that the statute of limitations had expired on the vast 

majority of claims, Plaintiffs argued that the statutory saving period was intended to allow anyone 

with a time-barred claim to file it late.  This is an incorrect interpretation of Michigan law.  The 

newly-enacted savings period, MCL § 600.5851b(3), did not afford Plaintiffs an opportunity to 

pursue an otherwise time-barred claim against the Twistars parties. It allowed an action against 

Nassar, and only Nassar.  As explained at length in the original motions to dismiss, the Legislature 

is presumed to have said what it meant and to have meant what it said.1  Pohutski v. Allen Park, 

                                                 
1 Plaintiffs have not explained why the statute as enacted required more than 300 words to express 
what they are now claiming was very simple.  The Legislature could have enacted a statute that 
stated, for example, “Between June 1, 2018 and September 1, 2018, any person sexually assaulted 
by Nassar may file an action against any party legally responsible for the assault, and the statute 
of limitations shall not be considered a defense.”  The statute, however, says something very 
different.  Plaintiffs also have not explained why the Legislature made them dismiss and re-file 
their cases.  This would not have been necessary if the purpose of the statute was merely to allow 
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465 Mich. 675, 683 (2002).  Here, the statutory savings period was available only in actions in 

which “the” defendant admitted either (1) he “was in a position of authority over the victim as the 

victim’s physician and used that authority to coerce the victim to submit” or (2) “that the defendant 

engaged in purported medical treatment or examination of the victim in a manner that is, or for 

purposes that are, medically recognized as unethical or unacceptable.”  MCL § 600.5851b(3)(a)-

(b).  “The” defendant here was Nassar.  Nobody else was accused of doing these things.  Nobody 

met the statutory criteria except for Nassar.  Plaintiffs are asking this Court to change the wording 

of the statute.  They want this Court to change two instances of the word “the” to “a.”  They are 

making this request because the statutory savings period, by its own clear and unambiguous terms 

as enacted, applied solely to Nassar and did not apply to any other defendants in this case.  

1. Plaintiffs wrongly confused a previously-enacted, and now-expired, savings 
period with a statute given retroactive effect. 

 
a. There was no manifest retroactive intent. 
 

For a statute to be given retroactive effect, the Legislature must manifest retroactive intent. 

Johnson v. Pastoriza, 491 Mich. 417, 429; 818 N.W.2d 279 (2012).  Here, the Legislature voted 

to give immediate effect to both MCL § 600.58052 and MCL § 600.5851b.  As established by the 

case law cited in the original motions to dismiss, giving a statute immediate effect manifests an 

intent not to make the statute retroactive.   

Retroactive intent is also nowhere to be found in any of these statutes’ language.  To the 

contrary, their language suggests that the statutes were intended to apply as of the date they were 

signed by the governor.  Specifically, MCL § 600.5805 provided a new statute of limitations for 

                                                 
Plaintiffs with then-current cases against Nassar and other parties to continue with their cases 
unimpeded by the statute of limitations defense.   
2 Plaintiffs did not argue that MCL § 600.5805 was given retroactive effect. 
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sexual abuse going forward.  MCL § 600.5851b provided a 90-day savings period commencing on 

the date it was signed that allowed most of Nassar’s victims to file actions against him.  It limited 

who could file an action against Nassar by allowing otherwise time-barred claims against Nassar 

only, and only then if they accrued within a clearly delineated range of time.  But allowing a period 

of time for old, time-barred claims to be filed within a savings period is distinctly different from 

giving a statute retroactive effect.  Plaintiffs’ arguments suggesting the statute is retroactive or has 

retroactive effect displays a significant misunderstanding of what retroactivity means in this 

context and how it is legislatively achieved.3 

b.  The self-serving statements of politicians should be disregarded. 

This Court should decline Plaintiffs’ invitation to wade into the murky waters of the 

legislative process in this matter, first because it is irrelevant, and second because the 

circumstances surrounding these legislative enactments are not supportive of Plaintiffs’ 

arguments. “Matters outside of the pleadings are not to be considered by a court in ruling on a 

12(b)(6) motion to dismiss.”  Weiner v. Klais & Co., 108 F.3d 86, 88 (6th Cir. 1997).  Moreover, 

Michigan law permits review and analysis of the legislative history of a matter only when 

evaluating an ambiguous statute.  See ECF 979, PageID.26008 (“If the language used [in the 

statute] is clear and unambiguous, a common-sense reading of the provision will suffice, and no 

interpretation is necessary”) (citing Karl v. Bryant Air Conditioning, 416 Mich. 558, 567 (1982)).  

Here, Plaintiffs did not argue that the statute is ambiguous.4  This is because it is not.  Legislative 

                                                 
3 Plaintiffs spent six pages of their omnibus response brief discussing the constitutionality of 
retroactive legislation.  See ECF 979, PageID.26013-PageID.26018.  This issue is not before this 
Court.  It was not a ground upon which dismissal was sought. 
4 If anything, they argued the exact opposite.  See ECF 979, PageID.26009 (“A plain reading 
reveals that the clear and unambiguous language of M.C.L. 500.5851b(3) provides a retroactive 
extension of the statute of limitations”). 
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history and statements of politicians are irrelevant when evaluating the plain meaning of a statute. 

Even if the Court were willing to look outside the pleadings, the manner in which the statute 

was adopted represented a political and legislative compromise that granted Plaintiffs substantially 

less than they originally asked for.  Indeed, the fact that the statute only authorized a savings period 

for cases against Nassar is consistent with Plaintiffs’ and the Legislature’s course of conduct and 

dealings with one another.  Initially, a group of Plaintiffs sought passage of a package of bills in 

the Michigan Senate.  This package of bills granted virtually every change to Michigan law that 

Plaintiffs wanted, but interestingly enough, the initial package did not include a retroactive 

extension of the statute of limitations, nor did it include a savings period.  Exhibit A.  The bills 

were initially passed by an overwhelming majority of the Michigan Senate on March 14, 2018.  

Following Senate approval, numerous individuals and organizations submitted written views, 

many of them critical of the proposed bills.  For example, Maura Corrigan, a former Chief Justice 

of the Michigan Supreme Court and Director of the Department of Human Services, submitted a 

letter describing the catastrophe that awaited Michigan businesses, as well as its government, 

should the proposed bills ultimately be adopted.  Exhibit B.   

It quickly became clear that the House was not in lockstep with the Senate concerning the 

scope and magnitude of the changes sought.  Instead of adopting the Senate bills, a much narrower, 

substitute bill was proposed in the Michigan House.5  On Tuesday, May 15, 2018, the Plaintiffs 

settled their case with Michigan State University, shortly after the substitute bill was submitted in 

the House.  Pursuant to the terms of that settlement, Plaintiffs withdrew their support for several 

of the bills, one of which was the proposed expansion of the statute of limitations to 30 years.  The 

                                                 
5 Plaintiffs’ omnibus response brief did not focus on the substitute bill and did not provide any 
detailed explanation or illustration of the stark differences between the original bills as adopted by 
the Senate and the substitute bill proposed in the House. 
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failure of several key Senate bills was ultimately made a written condition precedent to Plaintiffs’ 

settlement agreement with MSU.6  ECF 394-1, section 3(a)(i), PageID.17811.  In other words, if 

some of the bills as initially proposed had been enacted, the settlement could have been voided.  It 

should not be surprising, then, that the broad changes that Plaintiffs originally sought and proposed 

were sharply curtailed when, after achieving their landmark settlement with MSU, those same 

Plaintiffs stepped away and ceased their public advocacy for several changes to Michigan law.  

The version of the statute that was ultimately adopted was the substitute version voted on nine 

days after Plaintiffs withdrew their support.  Exhibit C.   

The legislative analysis of the Senate bills that is attached to Plaintiffs’ omnibus response 

brief is irrelevant. As discussed above, the Senate bills (which did not include a retroactivity 

provision or savings period) were replaced with a substitute bill in the House (which provided a 

savings period to file actions against Nassar).  After the substitute bill was adopted in the House, 

it went back to the Senate for a vote.  Thus, the only legislative analysis relevant to Plaintiffs’ 

argument would have been the legislative analysis associated with the substitute bill.  Plaintiffs 

did attach this later legislative analysis (Exhibits 10 & 11 to Plaintiffs’ omnibus response brief), 

but these documents do not support their arguments.  Both analyses mirror the language of the 

statute using definite articles instead of indefinite ones. ECF 979-10, PageID.26142; ECF 979-11, 

PageID.26146.  Thus, any member of the Michigan House or Senate who read the legislative 

analysis associated with the substitute bill prior to voting on it would have known that he or she 

was adopting a savings period applicable to new lawsuits against Nassar, and Nassar only. 

We are aware of no canon of statutory construction that suggests obtaining interpretive 

                                                 
6 The condition precedent specifically mentions Senate Bill 872, which sought to extend the statute 
of limitations. 
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statements from politicians long after they have enacted legislation is an appropriate method for 

construing them.  As set forth at length in the original motions to dismiss, the best way to construe 

the statute is simply to read it and apply its plain language.  The plain language of the savings 

period allowed actions against Nassar, and Nassar only. 

B. Michigan’s statutory duty to report child abuse precluded the present actions 
because the statutory duty was not arguably breached, and the adoption of a 
statutory duty eliminated any other common law duty that Plaintiffs could 
seek to impose. 

 
Plaintiffs are seeking to hold the Twistars parties both directly and vicariously liable for 

Nassar’s actions.  ECF No. 979, Page ID.26035.  In doing so, they have made a number of 

arguments unsupported by the pleadings and have attempted to apply factually distinct, non-

controlling, authority.7  See, e.g. id., PageID.26035-PageID.26047.  Even though there is 

widespread agreement that Nassar’s concealed conduct was indeed abhorrent, Plaintiffs have 

repeatedly attempted to stretch and overread Michigan law to create legal responsibility where 

none existed.  For the reasons set forth below, Plaintiffs’ theories of both direct and vicarious 

liability against the Twistars parties should be dismissed as a matter of law. 

1. MCL § 722.621 et seq. abrogated any existing, similar common law duties. 
 

Plaintiffs argued that the Twistars parties breached numerous negligence-based duties even 

though the Twistars parties are accused of failing to detect the exact same abuse that hundreds of 

other people (who were not sued) failed to detect.   For direct or vicarious liability to attach, the 

Twistars parties must have owed Plaintiffs a legal duty.  But here, the Legislature long ago passed 

                                                 
7 Plaintiffs’ lack of satisfaction with existing Michigan law was evident in their omnibus response 
brief.  Consequently, much of the brief appeared to suggest that this Court should disregard well-
settled Michigan law and instead apply the law of other jurisdictions, which Plaintiffs favored over 
Michigan law.  But Sixth Circuit precedent compels this Court to apply Michigan law.  Super 
Sulky, Inc. v. U.S. Trotting Ass'n, 174 F.3d 733, 741 (6th Cir. 1999).   
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legislation that created a specific and defined statutory duty that subsumed any similar duties 

(statutory or common law) that pre-existed the legislative enactment.   

The abrogation of a common law duty by the enactment of a statutory duty is a 

commonplace, simple concept in Michigan jurisprudence.  For example, MCL § 330.1946 created 

a duty for a mental health professional to breach confidentiality and report a patient who makes a 

threat to a reasonably identifiable individual.  The Michigan Supreme Court has held that this 

statutory duty abrogated a mental health professional’s similar common law duty to warn or protect 

a third person when there is a threat as described in the statute. See, e.g. Dawe v. Dr. Reuven Bar-

Levav & Assocs., P.C., 485 Mich. 20, 29-30 (2010).   

Here, the Michigan Legislature enacted MCL § 722.621 et seq. (the “CPL”), which clearly 

and unambiguously identifies who is legally required to report suspected child abuse.  The statute 

further identifies to whom the abuse must be reported.  This enactment supplanted any prior 

statutory or common law duties governing the reporting of child abuse.  As explained in the 

original motions to dismiss, Michigan law does not authorize this Court, or any other court, to now 

create or recognize a competing common law duty.  The Twistars parties were not arguably 

members of the classes of individuals required to report.  To impose the duty advocated by 

Plaintiffs, this Court would be required to amend the statute to include “coaches” or “business 

owners” or some other identifier that is not currently present in the statutory language.  For this 

reason alone, all of Plaintiffs’ negligence-based counts and arguments should be dismissed. 

But even if Plaintiffs had been able to assert a cognizable duty or breach argument, the 

statute gives rise to liability only when the failure to report led to damages incurred by the 

individual whose abuse was not reported. Marcelletti v. Bathani, 198 Mich.App. 655, 661 (1993).  

It is undisputed that just four instances of alleged abuse were identified as instances in which a 
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reporting requirement was alleged.  Even if, for purposes of argument only, we assume that the 

Twistars parties were notified in each instance, and that they were mandatory reporters (even 

though they were not), just those four Plaintiffs would have viable legal theories, and then only for 

the alleged abuse that occurred after the notice.8 

2.  Plaintiffs have not pleaded facts sufficient to establish the Twistars parties 
owed them the abrogated common law duty. 

 
Even if there had been a common law duty, Plaintiffs’ claims would still fail, because the 

pleadings are insufficient to show the foundation for any legal claim of a breach of duty.   At 

common law, generally, an individual had no duty to protect another who was endangered by a 

third person’s conduct. Murdock v. Higgins, 454 Mich. 46, 54; 559 N.W.2d 639 (1997).  Where 

there was a duty to protect an individual from harm by a third person, that duty to exercise 

reasonable care arose from a “special relationship” either between the defendant and the victim, 

or the defendant and the third party who caused the injury.9  Id.  Examples of “special 

relationships” were common carrier-passenger; innkeeper-guests; employer-employees; landlord-

tenant; and doctor/psychiatrist patient.  Id. at 55, fn. 11. 

a. No “special relationship” existed giving rise to a duty. 

i. Plaintiffs unconnected to Twistars. 

Plaintiffs asserted that “Twistars and Geddert owed and breached legal duties to all 

Plaintiffs.”  ECF 979, PageID.26035 (emphasis added).  But Plaintiffs cannot reasonably argue 

                                                 
8 Hypothetically, even if this argument had been sound, the statute of limitations would have barred 
the specified claimants anyhow. Jane A71 Doe’s statute is expired. ECF 728, PageID.24624-
PageID.24625.  Jane MB45 Doe’s is also expired. ECF 612, PageID.23155-PageID.23156. 
9 The relevant analysis as to whether a special relationship existed involves looking at the 
relationship between the defendant and the victim, and the defendant and the third party.  See 
Murdock, 454 Mich. at 54.  Despite Plaintiffs’ (victims’) analysis of their “special relationship” 
with Nassar (third-party), see ECF 979, PageID.26036-PageID.26037, that analysis is legally 
irrelevant here. 
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that the Twistars parties owed a legal duty to the large class of Plaintiffs comprising persons that 

were never members of Twistars, never treated at Twistars, never went to Twistars, and never met 

(or even knew of) the Gedderts.10  In a great many instances, these individuals claiming that the 

Twistars parties had a duty were not even gymnasts.  There was not a single fact pleaded suggesting 

that the Twistars parties had any relationship at all with these Plaintiffs, let alone one arguably 

rising to the legal standard of a special relationship.11  See Murdock, 454 Mich. at 54.  Plaintiffs 

who treated with Nassar at MSU, for example, treated with him while he was under the direct 

supervision and control of his employer, a major public university, as well as other doctors in his 

field, making any argument that these Plaintiffs were “readily identifiable [to the Twistars parties] 

as being foreseeably endangered” completely unsupported by the pleadings.  See Graves, 253 

Mich.App. at 494-495; see also ECF 202, PageID.9226-PageID.9228, ¶¶ 257-269. 

ii. Plaintiffs connected to Twistars. 

With respect to the Plaintiffs with some connection to Twistars, Plaintiffs argued that they 

had a special, confidential, and fiduciary relationship with Twistars, by virtue of their membership 

and participation in the organization.  ECF 979, PageID.26036.  Yet Plaintiffs did not cite to even 

one controlling authority under Michigan law in support of the proposition.  As noted above, this 

Court is required to follow Michigan law when exercising its supplemental jurisdiction.  Super 

Sulky, Inc., 174 F.3d at 741.12  While some courts have found that a special relationship between 

                                                 
10 See Exhibit D, List of Plaintiffs Who Have Sued Twistars/Gedderts But Who Were Not Treated 
By Defendant Nassar At Twistars.  Some of these Plaintiffs alleged abuse before Twistars came 
into existence. 
11 Plaintiffs’ arguments are irreconcilable.  If a general duty to all Plaintiffs existed, there would 
be no need to argue a “special relationship.”  If, however, a “special relationship” was required, 
there could not have been a general duty to all Plaintiffs. 
12 This Court has previously held, consistent with 6th Circuit precedent, “[i]t is well established 
that, in a diversity case such as this one, a federal court must apply the law of the state in which 
the court sits.  Bristol West Ins. Co. v. Whitt, 406 F. Supp.2d 771, 786 (W.D. Mich. Aug. 25, 2005) 
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merchants and business invitees can exist in circumstances not present here, see e.g. Graves, supra, 

there is no controlling authority, and Plaintiffs pointed to none, that suggests a fiduciary or a 

confidential relationship could have existed between a gym or gym owner and a member or 

participant.  Nor did Plaintiffs offer any authority finding that a “confidential” or “fiduciary” 

relationship satisfies the legal requirement of a “special relationship” for purposes of establishing 

a duty to “protect an individual from harm by a third person”.  See Murdock, 454 Mich. at 54.  

 Plaintiffs relied exclusively on Graves as authoritative support for their “special 

relationship” arguments.  ECF 979, PageID.26036.  In Graves, the court analyzed whether a 

special relationship existed between defendants, as merchants, and plaintiff’s decedent (the 

victim), as a business invitee, or defendants, as merchants, and a third-party, as a business invitee, 

where the third-party and victim both appeared on defendants’ television show, and the third-party 

murdered the victim three days later on the victim’s premises.13 253 Mich.App. at 486.  

Interestingly enough, in doing so, the Graves court relied on MacDonald, supra. 14 253 Mich.App. 

at 495.  Here, like Graves, if anything, the Twistars parties had a merchant/business invitee 

relationship with Plaintiffs, and the Twistars parties had a merchant/business invitee relationship 

with Nassar.15  Even when all the allegations are taken collectively, and their conclusory nature is 

                                                 
(Quist, J.) (citing Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78, 82 L. Ed. 1188, 58 S.Ct. 817, 822 
(1938). 
13 The court in Graves ultimately held that the “present situation simply cannot […] be construed 
as involving an existing special relationship that required defendants to respond to a risk of 
imminent and foreseeable harm to an identifiable invitee on the premises”. 253 Mich. App. at 498. 
14 The Graves court noted that “MacDonald confirms the long-established rule that there is no 
general duty to anticipate and prevent criminal activity even where, unlike the present case, there 
have been prior incidents and the site of the injury is a business premises. Any duty is limited to 
reasonably responding to situations that occur on the premises and pose a risk of imminent and 
foreseeable harm to identifiable invitees, and the duty to respond is limited to contacting the 
police.” 253 Mich.App. at 497. 
15 Certain Plaintiffs and Nassar were both invited onto the premises to further Twistars’/Mr. 
Geddert’s business.  See, e.g. ECF 202, PageID.9230, ¶ 289. Plaintiffs attempted to argue that 
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disregarded, all Plaintiffs could possibly show is a total of four vaguely described, isolated 

instances over the course of more than 20 years involving different people.16  This is plainly 

insufficient to show that there was an ongoing situation occurring on the premises of Twistars that 

“pose[d] a risk of imminent and foreseeable harm to [that] identifiable [Plaintiff].”  The Twistars 

parties had no common law duty under Graves and MacDonald arising from any special 

relationship.17  

 There are numerous relevant facts that Plaintiffs did not address in their discussion and 

analysis of these matters.  Absent is the incontrovertible fact that Twistars is and was a gym, not a 

day care.  Athletes traveled to the gym to train and to engage in recreational and competitive 

sporting activities, not because the gym provided babysitting services.  Every athlete at Twistars 

knew that there was a dedicated observation section overlooking the training area that parents or 

guardians were welcome to use to watch their children as they trained or competed.  Meets were 

sponsored by a separate corporate entity, a booster club, which was operated and funded by family 

members of athletes, other volunteers, and revenue from meets.  Team travel was chaperoned by 

parents and other family members.  Plaintiffs and their counsel surely know all of these facts, but 

they inexplicably omitted this context while claiming that there was a fiduciary duty for which no 

facts have been pleaded and for which Michigan law is unsupportive. 

                                                 
Twistars/Mr. Geddert (defendants) and Nassar (third-party) had an employer-employee special 
relationship; this argument is not supported by the pleadings. See Section II(B)(3)(a), infra.   
16 And, as pleaded throughout Plaintiffs’ Complaints, MSU, USAG, Twistars, and the Gedderts 
all knew that others were frequently present when Nassar treated gymnasts, including other 
medical professionals and doctors, trainers, parents, siblings, and other family members and other 
gymnasts.  This important, relevant context is not addressed. 
17 Plaintiffs seem to allege, however attenuated it would have been, that it was foreseeable Nassar 
would abuse them.  See, e.g. ECF 202, PageID. 9476-9477, ¶ 2179.  Foreseeability in this sense, 
however, does not give rise to liability, per Michigan Supreme Court precedent.  See, e.g. 
MacDonald 464 Mich. at 336  (“[s]ubjecting a merchant to liability solely on the basis of a 
foreseeability analysis is misbegotten.”).   
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b. Plaintiffs cannot base their special relationship theory on the doctrine of in 
loco parentis because the doctrine of parental immunity precluded the 
theory. 

 
Plaintiffs, in their omnibus response brief, claimed that the “special relationship” involved 

in these cases arose out of the doctrine of in loco parentis.  See, e.g. ECF 979, PageID.26029.  This 

is Latin for “in the place of a parent.”  But in loco parentis cannot serve as a basis for any special 

relationship in this case.  The doctrine of parental immunity bars the theory.  In Plumley v. Klein, 

388 Mich. 1; 199 N.W.2d 169 (1972), the Michigan Supreme Court set forth the conditions under 

which parental immunity applies.  In particular, the Michigan Supreme Court held that parental 

immunity applied “where the alleged negligent act involves an exercise of reasonable parental 

discretion with respect to the provision of . . . medical . . . services, and other care.”  Id. at 8.  This 

immunity was subsequently bolstered when the Michigan Legislature enacted a law extending the 

same parental immunity to foster parents.  MCL § 722.163(1)(a)-(b). 

 “The Legislature has acknowledged [the special role of foster parents] in specifically 

granting foster parents the same measure of immunity from tort liability as that granted by case 

law to natural and adoptive parents.”  Spikes by Simmons v. Banks, 231 Mich.App. 341, 354; 586 

N.W.2d 106 (1998). "In determining whether a defendant was exercising reasonable parental 

authority, the question to be answered is not whether the defendant acted negligently, but whether 

the alleged act reasonably fell within one of the[se] exceptions."  Id. at 348-49.  "The logical 

predicate to the immunity question [assumes] that the defendant's conduct was negligent, and 

hence unreasonable; the issue is whether the parent should be shielded from liability for that 

unreasonable conduct."  Thelen v. Thelen, 174 Mich.App. 380, 384, fn. l; 435 N.W.2d 495 (1989).  

"To properly resolve that issue, the focus must be placed not on the reasonableness of the parent's 

conduct, but on the type of activity the parent was involved in at the time of the alleged negligence 
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- whether the parent was exercising his or her 'reasonable parental discretion with respect to the 

provision of food, clothing, housing, medical and dental services, and other care."'  Id.  "Under 

this analysis, if the act complained of constituted such discretionary conduct, immunity should 

attach."  Id. "The determination whether conduct falls within one of the[se] exceptions is a question 

of law for the court."  Spikes by Simmons, 231 Mich.App. at 348-49. 

In the present case, Plaintiffs alleged that the Twistars parties were acting in loco parentis 

when referring gymnasts to Nassar; however, with regard to the immunity analysis, the sole focus 

is not on whether the Twistars parties acted negligently, but rather on, "the type of activity the 

parent was involved in at the time of the alleged negligence . . ."  Thelen, 174 Mich.App. at 384; 

see also, Mickel v. Wilson, 2010 WL 3418897 at *4 (Mich. Ct. App., August 31, 2010) 

(unpublished) ("We conclude courts should not focus on the reasonableness of the parent's actions 

to determine if there is parental immunity. Thus, we need only address whether the alleged 

negligent act falls within one of the Plumley exceptions.").  Plaintiffs claimed the Twistars parties 

referred gymnasts to Nassar for medical care and/or required that they see Nassar for gymnastics 

related complaints.  This was precisely the type of discretionary action associated with the 

provision of medical care contemplated in Plumley and in the foster parent immunity statute.  Thus, 

if the Twistars parties were acting in loco parentis as alleged, immunity should attach.  In loco 

parentis is not a basis for the existence of a special relationship.  Any legal theory that relies on 

this basis should be dismissed. 

3.  Plaintiffs have failed to plead that the Twistars parties were vicariously liable. 
 

Plaintiffs’ arguments regarding vicarious liability are misguided.  To begin with, as 

addressed above, the Twistars parties cannot be held vicariously liable for a third party’s actions 

when they had no duty at law to protect individuals from those same actions.  Moreover, Nassar 
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was never an agent or employee of the Twistars parties, and a principal would not have been 

responsible for the intentional torts of its agent committed outside the scope of the agency.  See, 

e.g. ECF 738, PageID.24640-PageID.24641 (agency discussion in original motions to dismiss). 

a.  Nassar was not an agent or employee of the Twistars parties. 
 

For vicarious liability to attach at common law, Nassar must have been an agent or 

employee of Twistars, and he must have been acting within the scope of his agency or employment.  

See, e.g. Hamed v. Wayne County, 490 Mich. 1, 11; 803 N.W.2d 237 (2011); Mais v. Allianz Life 

Ins. Co. of N. Am., 34 F.Supp.3d 754, 765 (W.D. Mich. 2014).  As a preliminary matter, Nassar 

was not an employee of Twistars, he was an employee of MSU.  ECF 202, PageID.9226-

PageID.9227, ¶ 257.  Despite the fact that these cases were first filed two years ago, Plaintiffs 

pointed to no supporting facts, and provided no legal analysis supporting their bogus, conclusory 

allegation that he was an employee of Twistars. They claimed to have “alleged detailed facts 

supporting the existence of a special (employer-employee) relationship between Twistars, Geddert 

and Nassar”, and cited to id., PageID.9229-9230, ¶¶ 276-285 in support of their claim.  A closer 

look at the pleadings cited, however, reveals the exact opposite.  At id., they did not even 

specifically allege that Nassar was an employee of Twistars.18 That is because, at the two year 

mark, and after numerous opportunities to amend their Complaints, they know he was not.  See 

Ashcroft v. Iqbal, 556 U.S. 662, 678-679 (2009) (“Rule 8…does not unlock the doors of discovery 

for a plaintiff armed with nothing more than conclusions.”)   

Yet, Plaintiffs repeatedly attempted to rely on factually distinct cases involving employers 

                                                 
18 Contrast this with ECF 202, PageID.9226-PageID.9227, ¶ 257, where Plaintiffs outright alleged 
that Nassar was an employee of MSU and provided detailed factual support. 
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and employees to argue vicarious liability.19  These cases do not apply to the unique facts presented 

here, in which a licensed and accredited doctor, through his employment with a major university, 

volunteered a limited amount of his time at a private facility though his employer’s outreach 

program.  See, e.g. ECF 202, PageID.9228, ¶¶ 268-269.  Because Plaintiffs have not sufficiently 

pleaded Nassar was an employee of the Twistars parties (because he was not), Plaintiffs’ vicarious 

liability claims under Zsigo, Salinas, Hamed, and Hersh fail.20 

b. There is no factual or legal basis for Plaintiffs’ argument that the Twistars 
parties knew of Nassar’s propensities. 

 
Although this Court is ordinarily required to treat well-pleaded allegations as true, many 

of the allegations pleaded do not suggest notice of sexual assault, and others are demonstrably 

exaggerated and/or inaccurate.  For example, Jane A71 Doe alleged in her own Complaint that she 

told a coach that “Defendant Nassar was being inappropriate and doing inappropriate things.”  

1:17-cv-00029, ECF 202, PageID.9414, 9470, 9472.  But “being inappropriate and doing 

inappropriate things” is quite different from alleging a sexual assault.  By the time this allegation 

was repeated and re-iterated by other attorneys in other Plaintiffs’ complaints, the allegations had 

mysteriously changed.  Member case 1:17-cv-00254, for example, claimed a parent of Jane A71 

Doe made the complaint, that it was made to US Olympic Gymnastics Head Coach John Geddert 

(who was not arguably an Olympic coach at the time), not to an anonymous coach at Twistars, and 

                                                 
19 Plaintiffs cited to Zsigo v. Hurley Medical Ctr., 475 Mich. 215; 716 N.W.2d 220 (2006) (patient 
allegedly sexually assaulted by employee of medical center); Salinas v. Genesys Health Sys., 263 
Mich.App. 315; 688 N.W.2d 112 (2004) (patient allegedly assaulted by employee of hospital); 
Brown v. Brown, 478 Mich. 545; 739 N.W.2d 313 (2007) (alleged sexual assault by employee 
security guard); Hamed v. Wayne Co., 490 Mich. 1; 803 N.W.2d 237 (2011) (weighing employer’s 
vicarious liability for quid pro quo sexual harassment); and Hersh v. Kentfield Builders, 385 Mich. 
410; 189 N.W.2d 286 (1971) (alleged assault by employee). See ECF 979, PageID.26037-
PageID.26038. 
20 Plaintiffs’ claim that Nassar was an agent of Twistars is also insufficiently pleaded.  See Section 
II(C), infra. 
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that the complaint was specifically about “sexual abuse.”  ECF 205, PageID.2858.  Keep in mind 

that the attorneys for member case 254 do not know who this person is, because her identity is a 

secret.  They do not have access to her, because she is represented by another firm.  The allegations 

in member case 254 therefore cannot be factual in nature, because they are nothing more than an 

exaggerated version of another Plaintiff’s allegations.  The Complaints are rife with these kinds of 

exaggerations and call into question whether they are the product of an overzealous scrivener who 

is familiar with the standard applicable to the present motions to dismiss.    

Plaintiffs argued that Mr. Geddert was notified about Nassar’s “misconduct” by a parent 

of a young gymnast in 1998, ECF 979, PageID.25990,21 and further argued that Jane A71 Doe 

complained to a Twistars coach in 1998.  ECF 979, PageID.25990.22  Yet in both instances, 

Plaintiffs did not specify what was said, what the “conduct” was, or how it put the Twistars parties 

on notice that the “conduct” strayed from legitimate medical treatment.  This is precisely the type 

of conclusory allegation that requires fact-based pleading to support it.  The fact-based pleading is 

not present, because there are no facts that support the legal theory of recovery. 

Plaintiffs also alleged that Plaintiff Jane MB45 Doe “shared her experience” with 

teammates, and sometime thereafter, Ms. Geddert told her not to spread rumors and lies. Member 

Case 1:18-cv-01027, ECF 1, PageID.50, ¶ 333.  Again, Plaintiffs did not specify what Plaintiff 

Jane MB45 Doe said to her teammates; what, if anything, the teammates told Ms. Geddert; or how 

the Twistars parties were put on notice that her “experience” involved Nassar straying from 

                                                 
21 See also ECF 202, PageID.9234, ¶ 323 (“In or around 1998, a parent of a gymnast at Defendant 
Twistars’ facility complained to Defendant Geddert regarding Nassar’s conduct, yet the concerns 
and allegations went unaddressed.”)   
22 See also ECF 202, PageID.9235, ¶ 324 (“Also in or around 1998, Jane A71 Doe complained to 
a coach at Defendant Twistars’ facility regarding Defendant Nassar’s conduct, yet the concerns 
and allegations went unaddressed.”) 
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legitimate medical treatment.   

Plaintiffs alleged that in 2010, Mr. Geddert walked in on a treatment while a young woman 

was covered and made a joke.  ECF 202, PageID.9240, ¶¶ 351-352.  Plaintiffs inconsistently 

alleged this means he witnessed a sexual assault, but failed to explain how this could possibly be 

true since, by all accounts, the gymnast was covered, which would have made “witnessing” it 

impossible.  The individual who was allegedly assaulted did not state that she told Mr. Geddert, or 

that there was any way for him to know an assault was taking place.  Plaintiffs also did not explain 

how this alleged instance gave rise to knowledge in light of the allegations that Nassar had a 

practice of concealing his conduct by positioning himself so that parents or chaperones in the room 

could not see.23  See ECF 202, PageID.9387, ¶ 1743.  The implications of these allegations are that 

parents, other health care providers, trainers, and other gymnasts were apparently present in the 

room in closer proximity to the abuse than Mr. Geddert ever was, yet Plaintiffs incredibly asserted 

that Mr. Geddert and Mr. Geddert alone bears legal responsibility for the instance of abuse.  

Finally, the quote suggests that the individual claiming the assault was upset not because Mr. 

Geddert witnessed the assault and did nothing, but instead was upset because Mr. Geddert was in 

the room during the alleged assault.  See, e.g. Member Case 1:18-cv-01049, ECF 1, PageID.34, ¶ 

176. 

Plaintiffs’ final attempt to impute knowledge on the Twistars parties involved a situation 

in 2011 where Mr. Geddert was driving a vehicle in Japan while one gymnast allegedly described 

Nassar’s conduct in “graphic detail” to another gymnast. Id., PageID.9240-PageID.9241, ¶¶ 354-

                                                 
23 A central, irreconcilable weakness here is the allegation that Nassar secretly concealed his 
conduct.  This is a necessary feature of the argument seeking to defeat the statute of limitations.  
To pursue the various tort and statutory claims, including vicarious liability against the Twistars 
parties, however, Plaintiffs must inconsistently allege that the conduct was not a secret.   
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358.  Notably, Plaintiffs did not allege that the gymnast described Nassar’s conduct to Mr. Geddert.  

Nor did they even allege that Mr. Geddert heard and/or comprehended what the gymnast was 

saying.  Plaintiffs did not acknowledge that at the time this conversation took place, Mr. Geddert 

was driving a van occupied with Olympic level, teenage athletes in one of the most populous 

regions of the world.  Once again, Plaintiffs appear to have intentionally omitted important context 

that, when included, demonstrates the lack of factual basis for Plaintiffs’ conclusions. 

Turning to the flawed legal bases, the Twistars parties cannot be found vicariously liable 

under the limited exception in Hamed, supra.24  Plaintiffs advanced the proposition that, out of 

everyone Nassar came in contact with, and/or performed “treatments” on, over the course of over 

twenty years, including law enforcement, the Twistars parties were uniquely endowed with both 

knowledge of his treatments and the fact that they had no foundation in medicine.  Plaintiffs also 

suggested that the Twistars parties stood idly by and allowed abuse to occur for nearly twenty 

years in the hopes of securing/maintaining recognition or profits.  See, e.g. ECF 202, PageID.9230, 

¶ 289.  These absurd assumptions are supported only by Plaintiffs’ few vague, conclusory 

allegations.  The present case is unprecedented in that Nassar used his world-renowned status and 

reputation in the medical and gymnastics communities to dupe virtually everyone he came in 

contact with into believing he was performing legitimate medical treatments. See, e.g. id., 

PageID.9485, ¶ 2227 (Nassar’s acts committed “under the guise of medical treatment”).  This is 

true of other doctors, his supervisors at MSU, law enforcement, trainers, coaches, and gymnasts, 

alike.  This is true of the parents who oftentimes were in the room when these disguised 

“treatments” occurred.  See, e.g. id., PageID.9387, ¶ 1743 (Nassar concealed the fraud by 

                                                 
24 See Hamed, 490 Mich. at 12 (employer may be vicariously liable for employee’s conduct when 
employer had (1) actual or constructive knowledge of prior similar conduct and (2) actual or 
constructive knowledge of the employee’s propensity to act in accordance with that conduct). 
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affirmative acts, including positioning himself in a manner in which parents or chaperones in the 

room could not see his conduct).  Plaintiffs provided no facts or distinguishing feature setting the 

Twistars parties apart from everyone else who Nassar fooled. 

c. There is no factual or legal basis for Plaintiffs’ argument that the Twistars 
parties should have known about Nassar’s propensities. 
 

In addition to the myriad of problems with the shifting of allegations each time they were 

restated, Plaintiffs also advanced non-controlling authority to support their arguments.  For 

example, Plaintiffs cited Mais v. Allianz Life Ins. Co. of N. Am., 34 F.Supp.3d 754, 765 (W.D. 

Mich. 2014), and a non-binding case from the Fourth Circuit, to apparently argue that Nassar’s 

abuse was “within the reasonable scope of” the Twistars parties’ “contemplation”, because, given 

“the occupation” at issue, 25 the risk of wrongdoing was “far more foreseeable”.  See ECF 979, 

PageID.26039.  Notably, the passage from Mais that Plaintiffs cited does not rely on any legal 

authority, and arose in the context of the court weighing whether or not Zsigo and Hamed were 

controlling.26  Moreover, a review of the remainder of the paragraph in which the passage is 

embedded reveals that the court was addressing a situation that has nothing to do with the present 

case.27  In this case, the transgressor was a then-world-renowned physician whose criminal conduct 

was concealed and missed time and again, including by law enforcement who received reports of 

                                                 
25 It is unclear what “occupation” under Mais Plaintiffs were even referring to.  They were 
apparently arguing any occupation having to do in any way with youth sports or activities involves 
a “far more foreseeable” risk of wrongdoing.  See ECF 979, PageID.26039-PageID.26040. 
26 See Mais, 34 F.Supp.3d at 764-765 (question as to whether Zsigo and Hamed control when the 
case at bar implicates a straightforward application of agency law). 
27 Specifically, the court used the example of a bank teller to show that, in a commercial context 
involving the handling of other people’s money, there is an inherent risk that theft or 
misappropriation will occur, and “[t]his is all the more true when the financial services principal 
terminates one of its agents, fails to inform the existing customer, and leaves the agent in the field 
with actual authority to receive additional money from its customers and collect […] 
commissions”.  Mais, 34 F.Supp.3d at 765. 
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it, only to be uncovered and discovered some 20+ years after it commenced in a virtual avalanche 

of revelations.  Mais’s application is limited to financial transactions in which a terminated agent, 

acting with actual authority, fraudulently received money on behalf of a principal.  See Mais, 34 

F.Supp.3d at 765.   

In arguing their case under Mais, Plaintiffs went beyond the pleadings to imply that “sexual 

abuse and assault in youth sports and activities” made it foreseeable that anyone involved in any 

way with “youth sports and activities” had a propensity to commit sexual assault.  ECF 979, 

PageID.26039-PageID.26040.  This is simply not true in law or reality.  Furthermore, the article 

they cited in support of this notion, if anything, put the public on notice in August 2016, only, that 

certain coaches had a propensity to commit child abuse.  Id., PageID.26040.  But there is no 

allegation here that a coach sexually abused anyone.  There is no allegation that there were 

insufficient policies and protocols in place to prevent coaches from abusing athletes.  Plaintiffs 

cited no case or factual scenario in which a then-celebrated gymnastics doctor committed abuses 

of the nature seen here.   In short, Plaintiffs’ argument that the Twistars parties should have known 

of Nassar’s propensities because the risk of wrongdoing “was far more foreseeable” is not 

supported by the facts or by any Michigan law.   

4. Plaintiffs’ negligent failure to supervise claim fails as a matter of law. 
 
 As briefed above, the Twistars parties did not owe a common law duty to supervise Nassar.  

Any duty to protect Plaintiffs from Nassar in the case of suspected child abuse was covered by the 

CPL, and the Legislature appropriately weighed the relevant public policy considerations in 

deciding not to make coaches of youth sports or their gymnasiums mandatory reporters.  This is 

because gymnasiums and coaches—who themselves are sometimes teenagers—are not held to the 

standard of a parent and are not, and have never been, held to be in loco parentis under Michigan 
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law.  Despite the scenarios Plaintiffs advanced, which fail to supply or even acknowledge 

important and relevant context, the parents of these Plaintiffs were heavily invested in their 

children’s gymnastics endeavors, attended and chaperoned numerous practices and meets, and 

many were even in the room when the alleged abuse occurred. See, e.g. ECF 202, PageID.9413, ¶ 

1811.  To argue that the Twistars parties were any different than the parents, chaperones, or 

anybody else who watched over practices and meets, is to present an irreconcilable double-

standard that is not justified anywhere in the pleadings or in Michigan law.  This double-standard 

is even less tenable when it is acknowledged that the Twistars parties were aware that Nassar 

treated many of the gymnasts at multiple locations with others present, as Plaintiffs also allege.   

The cases Plaintiffs cited for the proposition that the Twistars parties negligently failed to 

supervise Nassar deal with straightforward employer-employee situations, overwhelmingly in the 

context of hospitals and hospital staff.28  But Twistars was a gym, not a hospital.  Mr. Geddert was 

a gymnastics coach, not a hospital administrator.  There is no basis in fact or law to suggest that 

Twistars had the same responsibility to supervise Nassar as licensed and accredited hospitals have 

                                                 
28 Cox ex rel Cox v. Bd. Of Hosp. Managers for City of Flint, 467 Mich. 1, 11; 651 N.W.2d 356 
(2002) (hospital may be directly liable for negligent supervision, selection, and retention of 
employees); Zsigo v. Hurley Medical Ctr., 475 Mich. 215; 716 N.W.2d 220 (2006) (patient 
allegedly sexually assaulted by employee of medical center); Doe v. Borromeo, 2012 WL 4215032 
(Mich. Ct. App. Nos. 305162, 306163, Sept. 20, 2012) (unpublished) (alleged sexual assault by 
doctor/employee of hospital); Doe v. Doe, No. 307420, 2014 WL 6852750 (Mich. Ct. App. Dec. 
4, 2014) (dealing with inappropriate conduct by an unspecified employee on an ambulance). 
Plaintiffs also apparently relied on Southport Little League v. Vaughn, 734 N.E.2d 261 (Ind. Ct. 
App. 2000) in this context, even though its holding is not binding on this Court and its facts are 
distinct.  Southport involved a question of vicarious liability (not negligent supervision), as to an 
entire little league (not an individual coach or gym), in which the league was “primarily staffed by 
volunteers from the local community”. Id. Additionally, the abuser had actual management 
positions with the organization such as equipment manager, vice president, board member, and 
member of the committee of the board of directors with the little league, and while acting as an 
official of the little league, he was authorized to wear a cap that said “southport little league” and 
a shirt that said “southport little league official”. Id.   
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over their medical personnel.  The reason Nassar was there in the first place was because he was 

recognized at that time as the expert.  As an expert, he was the individual who would naturally 

determine the conditions under which he would treat his patients.  Nobody at Twistars knew at the 

time that he was engaged in surreptitious criminal conduct.   

There are additional legal reasons why the failure to supervise allegations should be 

dismissed.  It is well settled in Michigan that the allegations of negligent supervision of medical 

staff sound in medical malpractice and not ordinary negligence.  Dorris v. Detroit Osteopathic 

Hospital, 46 Mich. 26, 47 (1999).  Plaintiffs did not file a Notice of Intent under MCL 600.2912b, 

and did not file an Affidavit of Merit under MCL 600.2912d.  Thus, if Plaintiffs had been serious 

about this theory of recovery, they should have served a Notice of Intent and filed an Affidavit of 

Merit along with their Complaints.  The failure to do so is fatal to their claims.29 

In summary, the parties all seem to agree that Nassar was a physician employee of MSU, 

and that as his employer, MSU had supervisory authority over him.  Plaintiffs have supplied no 

facts at all in support of the conclusory allegation that he was an employee of Twistars.  Even if 

they had, his conduct was far outside any plausible scope of employment, and this case is factually 

dissimilar from the cases Plaintiffs relied on.30  For these reasons, there is no basis to find the 

Twistars parties negligently hired, supervised, and/or retained Nassar. 

5. A common law duty to report does not arise out of public policy considerations. 
 

Plaintiffs’ public policy arguments suggesting the Twistars parties had a duty to 

report/warn and protect are similarly without merit.  Public policy was necessarily a consideration 

                                                 
29 Sending an NOI is of no help now, as a savings period is not arguably tolled by the filing of an 
NOI.  Waltz v. Wyse, 469 Mich. 642 (2004). 
30 Twistars is and was a gymnastics facility, not a hospital or licensed health care facility. ECF 
202, PageID.9229, ¶ 276. 
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when enacting the CPL.  Plaintiffs cited Buczkowski v. McKay, 441 Mich. 96; 490 N.W.2d 330, 

333 (1992) in support of their plea to this Court to disregard whether or not Nassar’s conduct was 

foreseeable, and instead invoke policy considerations. ECF 979, PageID.26044.  Interestingly 

enough, Buczkowski drives home the exact point that the Twistars parties are making.  In 

Buczkowski the Court noted: 

[T]he marketing of ammunition is not itself an inherently dangerous activity, and 
the policy considerations underlying regulation of the sale of firearms, like that of 
liquor, are quintessentially within the legislative arena. We are persuaded, 
therefore, by the rationale underlying the decisions of courts that have refused to 
hold firearms manufacturers and retailers liable for the criminal acts of their 
customers, absent violation of a state or federal firearm statute. 
 

441 Mich. at 105–106 (emphasis added).  In the present case, allowing a “by all accounts” then-

respected and then-beloved doctor to treat young athletes as part of his outreach program at MSU 

was not arguably an inherently dangerous activity.  ECF 202, PageID.9228, ¶¶ 268-269.   Under 

Buczkowski, courts would not impose liability on the Twistars parties “absent violation of a state 

or federal [reporting] statute.”31  Id. 

Plaintiffs’ references to Murdock and Moore in this arena are equally unhelpful.  See ECF 

979, PageID.26044.  In Murdock, the Court quoted Moore, before refusing to impose a duty to 

disclose in situations that “present the same concerns” as those in which the Court already refused 

                                                 
31 The Buczkowski Court did ultimately address policy considerations, but found “whether we 
should impose a duty on the defendant in this case despite the actual lack of foreseeability turns 
on whether as a matter of policy K mart should bear the burden of plaintiff's loss. We are persuaded 
that the fiction of foreseeability should not be imposed on the sellers of ammunition. The likely 
result will be to make such products unavailable to law-abiding users, or to raise the price of a 
multitude of potentially harmful products as sellers redistribute the cost of potential liability to all 
consumers.” 441 Mich. at 108.  If this Court were to weigh policy considerations, it should likewise 
find that Twistars and/or the Gedderts should not bear the burden of Plaintiffs’ loss.  For obvious 
reasons, and to prevent any sort of chilling effect on, and/or elimination of, youth pastimes, the 
“fiction of foreseeability should not be imposed” on all of those involved in youth sports and 
activities. 
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to impose such a duty: 

There is a great societal interest in insuring that employment records are kept 
confidential[.] To expand the qualified privilege […] to require the release of 
deleterious information without fear of a defamation suit represents a major change 
in the law. We note that, at present, Michigan has no less than nine statutory 
provisions addressing libel and slander. In light of this clearly demonstrated 
legislative intent to regulate defamation law, we feel the position urged upon this 
Court by plaintiffs is the type of substantive change in the law which is best left to 
the Legislature.”  

 
Murdock, 453 Mich. at 57 (emphasis added; citation omitted).  Likewise, the Michigan legislature 

has demonstrated an intent to regulate the reporting of suspected child abuse, and as such, “the 

position urged upon this Court by [P]laintiffs is the type of substantive change in the law which is 

best left to the Legislature.” Id. 

C. If Plaintiffs’ factual allegations are taken as true, then Nassar may have been 
an agent of MSU and/or USAG, but he was not an agent of Twistars. 

 
At the present stage of the case, Plaintiffs must have alleged sufficient facts upon which to 

premise their legal claims.  As explained in the original motions to dismiss, if the facts as pleaded 

do not give rise to the legal claims Plaintiffs seek to make, the case should be dismissed for failure 

to state a claim upon which relief may be granted.  Here, Plaintiffs pleaded a legal claim based on 

agency,32 but they pleaded no facts giving rise to an agency relationship between Nassar and 

Twistars.33  Instead, Plaintiffs pleaded an abundance of facts giving rise to the claim that Nassar 

was an agent/employee of MSU and/or USAG.  On this basis alone, the agency claims should be 

dismissed with prejudice. 

Plaintiffs made just two statements in their omnibus response brief in support of their 

                                                 
32 Some Plaintiffs referred to the agency theory as vicarious liability. 
33 This Court has allowed numerous amendments, and has allowed an enormous number of 
Plaintiffs to voluntarily dismiss their cases and re-file.  Some Plaintiffs are on their Fifth Amended 
Complaint.  ECF 202.  There can be no reasonable justification for any further requests to amend 
the Complaints to cure defects in the pleadings. 
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argument that Nassar was an agent of Twistars: (1) “Twistars and Geddert exercised considerable 

control and influence over both [sic] Nassar including the hours that he could use Twistars [sic] 

facility to provide medical care and ‘treatment’ and where he could provide said medical care and 

‘treatment’”; and (2) “Twistars held Nassar out as its team physician to its members and visitors 

of its gym”.  ECF 979, PageID.26048-PageID.26050.  But Plaintiffs’ own pleadings belie these 

claims.  Contrary to the claims made in the omnibus response brief, Plaintiffs pleaded that “[a]s 

part of Defendant Nassar’s employment and contractual duties with Defendant MSU, Defendant 

Nassar […] provid[ed] medical treatment to athletes affiliated with […] Twistars.”  ECF 202, 

PageID.9228, ¶¶ 268-269 (emphasis added).  Thus, according to Plaintiffs, MSU exercised control 

in this situation; all outreach performed at Twistars was subject to Nassar’s “employment and 

contractual duties” with MSU, not as an agent of Twistars. Taking Plaintiffs’ factual assertions as 

true, then, Nassar was an MSU doctor who came to Twistars to provide treatment to gymnasts not 

on behalf of Twistars, but on behalf of MSU through its outreach program.   

Interestingly, in a misguided attempt to suggest that the Twistars parties committed fraud 

and misrepresentation, Plaintiffs pleaded that the Twistars parties represented to them that Nassar 

“was a team physician and athletic physician at Defendant MSU and a National Team Physician 

with Defendant USAG”.  Id., PageID.9482, ¶ 2210 (emphasis added).  Plaintiffs even alleged they 

relied on these representations.  Id., PageID.9483, ¶ 2214.  Plaintiffs now ask this Court to ignore 

all of these factual statements in their Complaints, Amended Complaints, and re-filed Complaints 

in favor of a position contradicted by their own pleadings (i.e., that Nassar was an agent of 

Twistars).  For these reasons, and for the reasons set forth in the original motions to dismiss, 

Plaintiffs have not properly pleaded that Nassar was an agent of the Twistars parties.  See, e.g. 

ECF 738, PageID.24640-PageID.24641.  Any and all agency and/or vicarious liability claims 
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should be dismissed with prejudice. 

D. Plaintiffs seem to concede the issue of fraud and misrepresentation. 
 

Plaintiffs’ fraud and misrepresentation allegations fail for the same reasons set forth in the 

Twistars parties’ motions to dismiss.  See, e.g. ECF 738, PageID.24638-PageID.24640.  In their 

omnibus response brief, Plaintiffs did nothing to rebut the fact that they have not pleaded fraud 

with any kind of particularity.  Instead, they merely repeated that “Twistars and Geddert’s 

representation of Nassar as a competent, ethical., [sic] and safe physician was a fraudulent 

statement inducing the Twistars Plaintiffs to seek to treat with Nassar[.]”34  This allegation in no 

way comes close to particularizing how fraud was perpetrated against each individual Plaintiff.  

We are left in the dark as to what was said or represented to each Plaintiff, why/how it was 

fraudulent at the time, and why/how the causation and reliance elements are met as to each 

Plaintiff.  Thus, as the pleadings stand, fraud is improperly and inadequately pleaded.  

E. Plaintiffs’ misplaced reliance on Masha’s Law seems calculated to extend the 
statute of limitations but otherwise does not fit the facts as known or alleged. 

 
When Plaintiffs in the former B Group voluntarily dismissed and re-filed35 their claims 

against the Twistars parties, a new cause of action appeared in their re-filed Complaint.  Member 

Case 1:18-cv-01029, ECF 1. Despite the introduction of no new substantive facts, these Plaintiffs, 

and Plaintiffs in certain new member cases,36 added the claim that the Twistars parties sex 

                                                 
34 Here, Plaintiffs tried to transform a general, blanket notion that most people have of doctors 
(here, Nassar) into a specific fraudulent representation that was made by Mr. Geddert, and Mr. 
Geddert alone, to each and every Plaintiff with claims against the Twistars parties.  The general, 
blanket notion is insufficient to meet the heightened standards required to plead fraud.  Plaintiffs 
were required to plead what was said, when it was said, and to whom it was said to pursue this 
legal theory. 
35 The Plaintiffs that re-filed claims presumably did so because they agreed their statutes of 
limitations had expired. 
36 Plaintiffs in 1:18-cv-01029 (former B Group), 1:18-cv-01034 (Mealy), 1:18-cv-01041 & 1:18-
cv-01349 (Thrush), 1:18-cv-01044 & 1:18-cv-01345 (Payne), and 1:18-cv-01049 (Jane E-1 Doe) 
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trafficked them in violation of Masha’s Law, 18 USC § 2255.  In doing so, the Plaintiffs again 

stretched their re-framed negligence claims beyond comprehension.  Thus, these allegations appear 

to be no more than a last-ditch effort to plead a viable statute of limitations by attempting to take 

advantage of the statute’s longer limitations period. 

The Masha’s Law claims are based solely on conclusory allegations without factual 

support.  Patently missing from the Complaints are any facts specific to any Plaintiff showing that 

the Twistars parties recruited her to the gym, not so they could train her to compete in gymnastics, 

but rather so she could become a victim of Nassar’s secret, perverse scheme.  Nor are any facts 

pleaded to support these Plaintiffs’ all-the-more-unbelievable allegation that the Twistars parties 

sex trafficked each of them in order to achieve fame, reputation, and financial rewards.  See ECF 

996, PageID.26288; Member Case 1:18-cv-01029, ECF 1, PageID.236, ¶¶ 1503, 1504.  But 

nobody would expect sex trafficking to bring any such rewards.  The outrageousness of this 

pleading, alone, signals it was only pleaded to restate an element of the cause of action.  See 18 

USC §1591(2) (knowingly benefitting financially from participating in a venture, knowing, or in 

reckless disregard of the fact, that force or fraud will be used to cause the person to engage in a 

commercial sex act). 

Plaintiffs’ Masha’s Law claims fail for the reasons set forth herein and those discussed at 

length in the motions to dismiss. See, e.g. ECF 757 PageID.24800-PageID.24806.  These Plaintiffs 

have not adequately pleaded that Nassar engaged in a “commercial sex act” (because he did not), 

                                                 
brought Masha’s Law claims against Twistars and Mr. Geddert.  Only Plaintiffs in 1:18-cv-01029, 
1:18-cv-01034, and 1:18-cv-01041 & 1:18-cv-01349 filed supplemental briefs, and the issue of 
Masha’s Law was only addressed in the briefs for cases 1:18-cv-01029 and 1:18-cv-01034.  
Masha’s Law was not briefed in the omnibus response brief.  Plaintiffs in 1:18-cv-01041 & 1:18-
cv-01349, 1:18-cv-01044 & 1:18-cv-01345, and 1:18-cv-01049 have therefore abandoned their 
Masha’s Law claims. Fed.R.Civ.P. 41(b). 
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that the Twistars parties “participated in a venture” (because they did not), or that they possessed 

the requisite knowledge under 18 USC § 1591 (also because they did not).  Id.  Yet, in their 

supplemental response briefs, they absurdly asserted that it is the position of the Twistars parties 

that there must have been a “bargained for exchange” in order for there to have been a “commercial 

sex act”.  ECF 996, PageID.26287.   

To be clear, we argue no such thing.  For purposes of the present motions to dismiss, while 

a “bargained for exchange” is not explicitly required by the statute, there did have to be an 

“exchange”, as evidenced by a plain reading of 18 U.S.C. § 1591(e)(3) (a “commercial sex act” is 

any sex act on account of which anything of value is given or received by any person) (emphasis 

added).  If Plaintiffs’ pleadings are taken as true, then Nassar, by his actions, and his actions alone, 

injected himself into a commercial enterprise and tricked Plaintiffs (and everyone else) into 

believing he was administering medical treatment on them, when in reality his treatments had no 

foundation in medicine.  Member Case 1:18-cv-01029, ECF 1, PageID.226, ¶ 1506; Lead Case 

1:17-cv-00029, ECF 996, PageID.96286 (“[T]he abuse occurred under the guise of medical 

treatment.”), PageID.26287 (“Nassar’s sexual assaults under the guise of medical treatment”).  The 

pleadings simply do not reflect an exchange or a commercial sex act.  Rather, they appear to sound 

in fraud, assault, and/or medical malpractice against Nassar, and Nassar alone. 

In their supplemental response brief, Plaintiffs also grossly mischaracterized the Twistars 

parties’ citation to United States v. Afyare, 632 F.App’x 272, 286 (6th Circuit) (unpublished).  ECF 

996, PageID.26289.   The Twistars parties cited Afyare not to argue that they negatively acquiesced 

to sex trafficking within any “venture”, but to provide guidance from the very limited body of 

Sixth Circuit cases interpreting Masha’s Law.  Afyare suggests that even if these Plaintiffs had 

adequately pleaded that the Twistars parties negatively acquiesced to Nassar’s conduct, this would 
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still not be enough to establish that they participated in a sex trafficking venture.  See 632 F.App’x 

at 286 (“We agree with the district court and find that 18 U.S.C. § 1591(a)(2) targets those who 

participate in sex trafficking; it does not target soccer players who turn a blind eye to the source 

of their [teams’] financial sponsorship [even if they know the source to be sex trafficking 

proceeds]”).  For these reasons, and for the un-rebutted reasons set forth in the motions to dismiss, 

Plaintiffs’ Masha’s Law claims fail.  

F. Plaintiffs’ intentional infliction of emotional distress claims fail. 
 

Plaintiffs in several member cases included counts alleging intentional infliction of 

emotional distress (“IIED”) actions.37  See ECF 768-2.   The omnibus response brief did not 

address the IIED claims.  A number of Plaintiffs did not file individual supplemental briefs and 

have therefore abandoned this theory of recovery.38  Plaintiff Jane IL1 Doe filed a supplemental 

response brief in 1:18-cv-00915 (Hutchins), but the brief did not address IIED.  She has therefore 

abandoned the cause of action.  This operates as an adjudication on the merits.  Fed.R.Civ.P.41(b).   

                                                 
37 1:17-cv-00029 & 1:18-cv-01055 & 1:18-cv-01346 (Denhollander), 1:17-cv-00257 & 1:18-cv-
01052 & 1:18-cv-01348 (Lemke), 1:18-cv-00640 (Jane A. Doe BNF John A. Doe), 1:18-cv-00734 
(Jane MP Doe), 1:18-cv-00831 (Jane Doe AC),  1:18-cv-00842 (Jane NLF-1 Doe), 1:18-cv-00851 
(Jane NLF-2 Doe), 1:18-cv-00887 (Allen), 1:18-cv-00915 (Hutchins), 1:18-cv-00944 (Jane Doe 
ME), 1:18-cv-00982 (Jane AC Doe), 1:18-cv-00998 (Miller), 1:18-cv-01004 (Preston), 1:18-cv-
01008 (Jane NLF-3 Doe), 1:18-cv-01013 (Champion), 1:18-cv-01016 (Jane A.G. Doe), 1:18-cv-
01018 (Wampler), 1:18-cv-01025 (Jane A.A.K. Doe), 1:18-cv-01027 (Jane MB45 Doe), 1:18-cv-
01038 (Jane Does 1-21), 1:18-cv-01039 (Jane A. Doe BNF Jane B. Doe), 1:18-cv-01056 
(Williams), 1:18-cv-01057 (Nagle), 1:18-cv-01058 (Zalenski), 1:18-cv-01059 & 1:18-cv-01352 
(Whitehurst), 1:18-cv-01060 (Morris), and 1:18-cv-01258 (Jane N. Doe). 
38 1:18-cv-00734 (Jane MP Doe), 1:18-cv-00831 (Jane Doe AC), 1:18-cv-00842 (Jane NLF-1 
Doe), 1:18-cv-00851 (Jane NLF-2 Doe), 1:18-cv-00944 (Jane Doe ME), 1:18-cv-00982 (Jane AC 
Doe), 1:18-cv-00998 (Miller), 1:18-cv-01004 (Preston), 1:18-cv-01008 (Jane NLF-3 Doe), 1:18-
cv-01016 (Jane A.G. Doe), 1:18-cv-01025 (Jane A.A.K. Doe), 1:18-cv-01027 (Jane MB45 Doe), 
1:18-cv-01038 (Jane Does 1-21), 1:18-cv-01039 (Jane A. Doe BNF Jane B. Doe), 1:18-cv-01056 
(Williams), 1:18-cv-01057 (Nagle), 1:18-cv-01058 (Zalenski), and 1:18-cv-01060 (Morris) 
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Several Plaintiffs did address IIED in their supplemental response briefs.39  ECF Nos. 1000, 

1008, 1009, 1011, and 1012; Member Case 1:18-cv-00887, ECF 685.  Filing supplemental briefs 

on the issue could have afforded these Plaintiffs an opportunity to separate out and point to any 

fact based allegations in the pleadings which showed the Twistars parties acted with the requisite 

extreme or outrageous conduct and intent or recklessness towards him or her. Yet, these Plaintiffs 

all included the same generic argument in their supplemental briefs, and made no attempt to 

explain how the Twistars parties’ so-called actions were specific to any one Plaintiff.   

Plaintiffs’ IIED argument is based on a re-framing of the same conclusory allegations used 

in their negligence causes of action, see, e.g. ECF 738, PageID.24637-PageID.24638, and yet they 

argued that the issue of whether the Twistars parties’ “conduct” towards each of them was 

sufficiently extreme and outrageous should go to the jury.  See, e.g. ECF 1008, PageID.26340.  

The case they cited for this proposition, McCalla v. Ellis, does not support their argument and 

instead supports the Twistars parties’ positions.  See 341 N.W.2d 525 (Mich. Ct. App. 1983).  

McCalla held that while the rapist could be liable for IIED, his employers could not, and moreover, 

the employers were not vicariously liable.   341 N.W.2d at 528.  Here, Plaintiffs are not alleging 

that the Twistars parties assaulted them.  They are alleging that Nassar did, just as Ellis did in 

McCalla.  Thus, Plaintiffs’ misleading claim, “when an IIED claim is based upon forced sexual 

assault, whether the conduct is sufficiently outrageous and extreme is a matter for the jury to 

decide,” is not supported by the case Plaintiffs cited and has no application here. ECF 1008. 

Plaintiffs also cited to Pollard v. E.I. DuPont De Nemours, Inc., 412 F.3d 657, 665 (6th Cir. 

                                                 
39 1:18-cv-00640 (Jane A. Doe BNF John A. Doe) & 1:18-cv-01018 (Wampler) & 1:18-cv-01258 
(Jane N. Doe), 1:17-cv-00257 & 1:18-cv-01052 & 1:18-cv-01348 (Lemke), 1:18-cv-01059 & 
1:18-cv-01352 (Whitehurst), 1:17-cv-00029 & 1:18-cv-01055 & 1:18-cv-01346 (Denhollander), 
1:18-cv-01013 (Champion), and 1:18-cv-00887 (Allen). 
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2005), another dissimilar case involving an employer-employee, workplace situation in which an 

employee was alleged to have assaulted/harassed one specific, particular plaintiff.40  Again, here, 

Plaintiffs have not pleaded facts sufficient to establish vicarious liability or a workplace setting 

involving an employer or employee.  Nor have they particularized what the Twistars parties’ 

intentional conduct was towards any one Plaintiff.  All they have done is alluded to four 

inadequately pleaded instances of alleged notice, claiming that this established extreme or 

outrageous conduct and intent or recklessness aimed at the entire subclass of Plaintiffs, regardless 

of who they were or what their individual course of conduct and dealings was with the Twistars 

parties.  Because the pleadings and case law do not support a theory of IIED against the Twistars 

parties, and for the un-rebutted reasons set forth in the motions to dismiss, all remaining IIED 

claims should be dismissed with prejudice. 

G. Plaintiffs’ loss of consortium claims should be dismissed. 

Husbands of a subgroup of Plaintiffs in member cases 1:17-cv-00222, 1:17-cv-00288, 

1:17-cv-00349,  1:18-cv-01029, and 1:18-cv-01347 (Boyce) included counts alleging loss of 

consortium.  See ECF 768-2.  The Twistars parties thoroughly addressed each husband’s loss of 

consortium claim in their original motions to dismiss, noting, inter alia, that most of the underlying 

Plaintiffs had never even come in contact with Twistars or the Gedderts.  See ECF 755, 

PageID.24737-PageID.24738; ECF 757, PageID.24795-PageID.24798; ECF 838. In their 

supplemental response briefs, Plaintiffs ignored these specific facts, and instead argued that their 

spouses are permitted to bring loss of consortium claims, even though the tortious conduct 

                                                 
40 Plaintiffs cited a number of cases from other jurisdictions in there supplemental response briefs, 
in order to apparently argue that their pleadings should be construed liberally.  See, e.g. ECF 1008, 
PageID.26340.  No matter how liberally the pleadings are construed, Plaintiffs cannot stretch their 
negligence-based claims into particularized claims sounding in intentional tort. 
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occurred prior to marriage. See ECF 996, PageID.26290.  In doing so, they cited to Moss v. 

Pacquing, 455 N.W.2d 339, 343 (Mich. Ct. App. 1990), which allowed for “discovery rule” 

tolling41 when there was an issue of when an underlying cause of action based on products liability 

accrued.  See also Furby v. Raymark Indus., Inc., 154 Mich.App. 339, 347; 397 N.W.2d 303, 306 

(1986) (“We believe that application of the ‘discovery’ rule to the instant situation [involving the 

‘extreme latent nature of asbestos-related illnesses’] would not thwart the policies supporting the 

general rule limiting causes of action for loss of consortium to an individual who is married at the 

time of the injury to his or her spouse”)42 (emphasis added).  Here, all underlying tort causes of 

action were based on Nassar’s assaults, and therefore accrued at the time of the assaults.  See, e.g. 

ECF 677, PageID.23637-PageID.23638; see also Lemmerman v. Fealk, 449 Mich. 56, 64 (1995).  

The derivative loss of consortium claims also accrued at this time, which, so far as we can tell 

from the pleadings, was before any of the Plaintiffs were married.  As such, these claims are barred. 

See, e.g. Chisea v. Rowe, 486 F.Supp.236 (W.D. Mich. 1980), (holding that there is no consortium 

claim if the cause of action had already accrued prior to the marriage).  Of equal importance is that 

the underlying tort causes of action against the Twistars parties all fail in this case, for the reasons 

explained elsewhere in this brief.  The consortium claims should be dismissed with prejudice. 

H. Several theories of recovery have been abandoned while others are duplicative 
and should be dismissed, with prejudice. 

 
Plaintiffs’ omnibus response brief, at page 11, listed the legal theories of recovery that the 

brief intended to address.  ECF 979, PageID.25999.  Footnote 5 on the same page listed the legal 

                                                 
41 Discovery rule tolling is not available to Plaintiffs. See, e.g. ECF 677, PageID.23640-
PageID.23641.  
42 The Court in Furby, upon which Moss relied, noted “there is currently a split of authority within 
this Court on the issue of when a cause of action based on products liability accrues in this state”, 
before reaching this conclusion. 154 Mich.App. at 347 (emphasis added). 
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theories that the omnibus response brief did not address.  The individual/supplemental response 

briefs were apparently intended to address the theories listed in footnote 5.  Id.  Despite this, several 

of the theories of recovery were not addressed in any brief.  Plaintiffs have therefore failed to 

prosecute several legal theories, specifically the civil RICO, ELCRA, conspiracy, negligent 

infliction of emotional distress, sex trafficking, failure to educate/train, and vicarious liability 

theories.  A dismissal of these theories on the basis of failure to prosecute operates as an 

adjudication on the merits.  Fed.R.Civ.P. 41(b).  A dismissal on the basis of duplication operates 

as a dismissal for failure to state a claim and is likewise considered an adjudication on the merits.  

This Court should enter an order dismissing these theories with prejudice. 

1. Plaintiffs abandoned their civil RICO claims, and all civil RICO claims should 
be dismissed. 

 
A subgroup of Plaintiffs made civil RICO claims in twelve member cases.43  After 

Defendants filed their motions to dismiss, Plaintiffs in seven member cases voluntarily dismissed 

all civil RICO claims.44  See Order (ECF 1018) and Stipulations (ECF 997, 998, 1001, 1002, 1003, 

1004, & 1006).  The omnibus response brief did not address or otherwise defend any of the civil 

RICO claims.  ECF 979.  The former B Group of Plaintiffs filed a consolidated supplemental 

response that covered four member cases.45  ECF 996.  Member case 1:18-cv-01047 also filed a 

                                                 
43 The cases that pleaded civil RICO claims are:  Plaintiffs’ B Group (1:17-cv-00222, 1:17-cv-
00288, 1:17-cv-00349, & 1:18-cv-00491), Jane AC Doe case (1:18-cv-00831), Jane Doe ME case 
(1:18-cv-00944), Preston case (1:18-cv-01004), Epple case (1:18-cv-01047), Williams case (1:18-
cv-01056), Nagle case (1:18-cv-01057), Zalenski case (1:18-cv-01058), and Morris case (1:18-cv-
01060). 
44 Plaintiffs who voluntarily dismissed their civil RICO claims are:  Jane AC Doe case (1:18-cv-
00831), Jane Doe ME case (1:18-cv-00944), Preston case (1:18-cv-01004), Williams case (1:18-
cv-01056), Nagle case (1:18-cv-01057), Zalenski case (1:18-cv-01058), and Morris case (1:18-cv-
01060). 
45 The former B Group of Plaintiffs pleaded civil RICO claims in member cases: 1:17-cv-00222, 
1:17-cv-00288, 1:17-cv-00349, & 1:18-cv-00491. 
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supplement.  ECF 1010.  Civil RICO was not briefed or addressed in either filing.  All civil RICO 

claims have therefore been abandoned and should be dismissed with prejudice. 

2. Plaintiffs abandoned their ELCRA claims, and all ELCRA claims should be 
dismissed. 

 
 A subgroup of Plaintiffs included Elliott Larsen Civil Rights Act claims in ten member 

cases.46  After the Twistars parties filed their motions to dismiss, Plaintiffs in the same seven 

member cases identified above voluntarily dismissed their ELCRA claims.47  See Order (ECF 

1018) and Stipulations (ECF 997, 998, 1001, 1002, 1003, 1004, & 1006).  The omnibus response 

did not address the ELCRA claims.  Plaintiffs in the other three member cases 1:18-cv-00998, 

1:18-cv-01016, and 1:18-cv-01038 did not file supplements to the omnibus response brief.  All 

ELCRA claims have therefore been abandoned and should be dismissed with prejudice. 

3. Plaintiffs abandoned their civil conspiracy and/or concert of action claims, and 
these claims should be dismissed. 

 
 Plaintiffs in six member cases included counts alleging civil conspiracy and/or concert of 

action.48  In four additional cases, Plaintiffs made vaguer “concert of action” claims dispersed 

throughout the body of their allegations, but the Complaints in these four cases did not dedicate 

                                                 
46 The cases that pleaded ELCRA claims are:  Jane AC Doe case (1:18-cv-00831), Jane Doe ME 
case (1:18-cv-00944), Brenton-Miller case (1:18-cv-00998), Preston case (1:18-cv-01004), Jane 
AG Doe case (1:18-cv-01016), Jane Does 1-21 case (1:18-cv-01038), Williams case (1:18-cv-
01056), Nagle case (1:18-cv-01057), Zalenski case (1:18-cv-01058), and Morris case (1:18-cv-
01060). 
47 Plaintiffs who voluntarily dismissed their ELCRA claims are:  Jane AC Doe case (1:18-cv-
00831), Jane Doe ME case (1:18-cv-00944), Preston case (1:18-cv-01004), Williams case (1:18-
cv-01056), Nagle case (1:18-cv-01057), Zalenski case (1:18-cv-01058), and Morris case (1:18-cv-
01060). 
48 Jane Doe AC case (1:18-cv-00831), Jane Doe ME case (1:18-cv-00944), Brenton-Miller case 
(1:18-cv-00998), Preston case (1:18-cv-01004), Jane AAK Doe case (1:18-cv-01025), and Jane 
MB45 Doe case (1:18-cv-01027). 
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standalone counts to the legal theory.49  Although some of these cases voluntarily dismissed their 

ELCRA and civil RICO counts, none dismissed the civil conspiracy/concert of action theories.  

The omnibus response brief did not address the civil conspiracy/concert of action claims.  None of 

the Plaintiffs in these ten member cases filed supplements to the omnibus response brief.  These 

claims have therefore been abandoned and should be dismissed with prejudice. 

4. Plaintiffs abandoned their negligent infliction of emotional distress claims, and 
these claims should be dismissed. 

 
Plaintiffs in one member case (1:18-cv-00987) included a count alleging negligent 

infliction of emotional distress.  The omnibus response brief did not address the NIED claim.  All 

NIED claims have therefore been abandoned and should be dismissed with prejudice. 

5. Plaintiffs abandoned their assault and battery claims, and these claims should 
be dismissed. 

 
Plaintiffs in two member cases included a count alleging assault and battery against the 

Twistars parties.50  The omnibus response brief did not address the assault and battery claims.  

None of the Plaintiffs in these two member cases filed supplements to the omnibus response brief.  

The assault and battery claims have been abandoned and should be dismissed with prejudice. 

6. Plaintiffs abandoned their sex trafficking claims, and these claims should be 
dismissed. 

 
Just one member case (1:18-cv-01038) included a count alleging violations of 18 U.S.C. 

§§ 1591 & 1595 (sex trafficking).  The omnibus response brief did not address these claims.  None 

of the Plaintiffs in that member case filed a supplement to the omnibus response brief.  The sex 

trafficking claims have therefore been abandoned and should be dismissed with prejudice. 

7. Plaintiffs’ failure to train or educate claims are duplicative and without legal 

                                                 
49 Williams case (1:18-cv-01056), Nagle case (1:18-cv-01057), Zalenski case (1:18-cv-01058), 
and Morris case (1:18-cv-01060). 
50 Jane AAK Doe case (1:18-cv-01025) and Jane MB45 Doe case (1:18-cv-01027). 
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support, and should be dismissed. 
 

In two member cases,51 Plaintiffs alleged a duty to educate or train Plaintiffs, ostensibly 

for the purpose of warning them of the danger posed by Nassar.  The omnibus response brief did 

not address these issues, and neither member case filed an individual brief.  Moreover, these 

allegations simply re-framed the failure to warn and/or failure to report allegations made elsewhere 

by these and other Plaintiffs.  Because the statute of limitations is expired, and the claims are 

duplicative, they should be dismissed with prejudice. 

8. Plaintiffs’ vicarious liability claims are duplicative and should be dismissed. 
 

In three member cases,52 Plaintiffs alleged vicarious liability.  The omnibus response brief 

did not address these counts specifically, but it did address agency.   The term “vicarious liability” 

is merely another way of alleging an agency relationship.  Because the vicarious liability counts 

are duplicative of the agency counts and allegations, they should be dismissed with prejudice. 

9. Plaintiffs have conceded that gross negligence is not an independent cause of 
action under Michigan law. 

 
The Twistars parties moved for dismissal of all counts alleging gross negligence.  As 

previously briefed, gross negligence is not a standalone, independent cause of action under 

Michigan law.  Also as briefed, there is wide agreement among Michigan state and federal courts 

that gross negligence is not an independent cause of action.  Despite this, most Plaintiffs pleaded 

it as a separate count with a separate request for relief as if it were a standalone cause of action.   

In the omnibus response brief, Plaintiffs did not argue that gross negligence is a standalone, 

independent cause of action.  Instead, they characterized gross negligence as “point of reference 

                                                 
51 Jane NP Doe case (1:18-cv-00734) and Jane RG Doe case (1:18-cv-01007). 
52 Jane NP Doe case (1:18-cv-00734), Jane RG Doe case (1:18-cv-01007), and Jane AAK Doe 
case (1:18-cv-01025). 
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for a standard of conduct.”  ECF 979, PageID.26046.  In making this argument, Plaintiffs failed to 

rebut even a single ground or basis for dismissal of the gross negligence counts.  Plaintiffs failed 

to cite even a single case substantiating the position, as they pleaded, that gross negligence is an 

independent, standalone cause of action and/or basis for recovery.  This theory of recovery should 

be considered abandoned and should be dismissed with prejudice.   

I. The USAG bankruptcy proceedings are inconsequential to solvent co-
defendants, the Twistars parties. 
 

USA Gymnastics recently filed for Chapter 11 reorganization in U.S. Bankruptcy Court, 

Southern District of Indiana, in Case No. 18-09108-RLM-11.  The Southern District of Indiana is 

in the 7th Circuit.  The Tort Claimants Committee is a creditor made up of individuals claiming to 

have been sexually assaulted by Nassar.  There is a degree of overlap between members of the 

Tort Claimants Committee and the Plaintiffs in the present action. 

Plaintiffs’ discussion of the effect of the USAG bankruptcy on the proceedings is wrong.  

The Twistars parties are not debtors in the USAG bankruptcy and Plaintiffs cited no statute, case 

law, or court order to validate any argument that they are.  Their apparent fear of sanctions is 

untethered to any facts or law, and their request to this Court to have the Twistars parties bear the 

burden of any contempt finding is misplaced.   

 Notably, there has been no order from the S.D. Ind. Bankruptcy Court declaring the 

Twistars parties subject to the automatic stay.  Even if the Twistars parties were somehow subject 

to the stay, the Seventh Circuit holds that “there can be no contempt for the disobedience of a 

nonexistent order. The automatic stay is not a court order, and thus, cannot be the basis for civil 

contempt proceedings.” Matter of Rimsat, Ltd., 208 B.R. 910, 913 (Bankr. N.D. Ind. 1997) 

(internal quotes and citations omitted).  Moreover, the “Second Circuit's conclusion that the 

automatic stay could be enforced through civil contempt […] is not […] acceptable to the Seventh 
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Circuit.” Id.  Thus, Plaintiffs’ reference to “any contempt finding”, as well as their discussion of 

the impact of the USAG bankruptcy as a whole, misinterprets the factual and legal context in which 

the present rulings are sought.  See ECF 979, PageID.25995. 

 Assuming arguendo that the Seventh Circuit were to follow extra-jurisdictional precedent, 

and allow for the enforcement of an automatic stay through civil contempt, there is ample cross-

jurisdictional precedent shielding Plaintiffs from liability for continuing to litigate their pre-

petition claims against the Twistars parties.  An automatic stay of proceedings against a bankrupt 

pursuant to 11 U.S.C. § 362(a)(1) operates only against the bankrupt - the statute uses the term 

“debtor” - and not against a solvent co-defendant.  Pitts v. Unarco Indus., Inc., 698 F.2d 313 (7th 

Cir. 1983); Lynch v. Johns–Manville Sales Corp., 710 F.2d 1194 (6th Cir. 1983); see also Seiko 

Epson Corp. v. Nu-Kote Int'l, Inc., 190 F.3d 1360, 1364 (Fed. Cir. 1999) (“It is clearly established 

that the automatic stay does not apply to non-bankrupt co-defendants of a debtor even if they are 

in a similar legal or factual nexus with the debtor”) (internal quotes and citation omitted); 

Advanced Ribbons & Office Prods. v. U.S. Interstate Distributing, Inc., 125 B.R. 259, 263 (9th 

Cir. BAP 1991) (section 362(a) does not stay actions against guarantors, sureties, corporate 

affiliates, or other non-debtor parties liable on the debts of the debtor); Wedgeworth v. Fibreboard 

Corp., 706 F.2d 541, 546 (5th Cir. 1983) (reorganizing joint tortfeasor defendants are not 

indispensable parties and their absence from the litigation is not fatal).  As the court in Fortier v. 

Dona Anna Plaza Partners, 747 F.2d 1324, 1330 (10th Cir. 1984) aptly put it:   

It would make no sense to extend the automatic stay protections to solvent co-
defendants. They don't need it, and at the same time it would work a hardship on 
plaintiffs, by giving an unwarranted immunity from suit to solvent co-defendants.  
Extending the stay to protect solvent co-defendants would not advance either of the 
purposes underlying the automatic stay.  
 

Extending the automatic stay in the USAG bankruptcy case to solvent Co-Defendants is not at 
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issue in the S.D. Ind. Bankruptcy Court, nor should it be in light of the ample case law touched 

upon above.  There is no merit to Plaintiffs’ argument that they will be held in contempt for 

litigating their pre-petition claims against the Twistars parties in this forum.   

Indeed, Plaintiffs’ stated position is inconsistent with their counsels’ voluntary post-stay 

filings in this action.  The Court stayed this action as to USAG on December 10, 2018.  ECF No. 

693.  As recently as February 4, 2019, counsel for Plaintiffs in member case 1:18-cv-01349 

stipulated to an order regarding the briefing schedule for the Twistars parties’ motions to dismiss.  

ECF 941. See also ECF 858, ECF 864, ECF 878, and ECF 889.  They were under no requirement 

to do so and did so voluntarily.  In these stipulated orders, counsel voiced no objection to this 

action proceeding against the Twistars parties, and indeed concurred in the scheduling of the 

Twistars parties’ instant motion.  Moreover, counsel for Plaintiffs have been voluntarily litigating 

the present action as to other non-debtor Co-Defendants who are even more closely affiliated with 

USAG, such as Defendant USOC. See ECF 949.  In short, Plaintiffs’ inconsistency, coupled with 

the lack of any legitimate or impending threat of sanctions or contempt, make their discussion of 

the USAG bankruptcy proceeding entirely inapt here.   

III. CONCLUSION & REQUEST FOR RELIEF 
 
There can be no question that the time has come for parents, coaches, athletes and 

lawmakers to pro-actively craft a future for young athletes that ensures they are safe from sexual 

predators like Nassar.  Reaching back decades into the past to create retrospective liability with 

arguments that overreach and overread Michigan law is not the way to do it.  The unusual and 

unique circumstances of the present case do not give rise to a viable theory of liability against the 

Twistars parties.  Accordingly, this Court should enter an order dismissing the case against the 

Twistars parties in its entirety, with prejudice. 
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Respectfully submitted, 
 

/s/ Cameron R. Getto    
Cameron R. Getto (P57300) 
ZAUSMER, AUGUST & CALDWELL, P.C. 
Attorneys for Defendants Twistars, John Geddert 
and Kathryn Geddert 
32255 Northwestern Hwy., Suite 225 
Farmington Hills, MI  48334 
(248) 851-4111 Fax: (248) 851-0100 

      cgetto@zacfirm.com 
Dated:  March 22, 2019 
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The foregoing document was filed electronically on the 22nd day of March 2019 in 

accordance with the Court’s ECF system. Notice of this filing will be sent to all parties by operation 

of the Court’s ECF system.   

/s/ Cameron R. Getto    
CAME RON R. GETTO (P57300) 
Attorney for Defendants Twistars, John Geddert and 
Kathryn Geddert 
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BRIEF IN SUPPORT OF DEFENDANTS TWISTARS, JOHN GEDDERT AND 
KATHRYN GEDDERT’S OMNIBUS REPLY TO PLAINTIFFS’ RESPONSE TO 
DEFENDANTS’ MOTIONS TO DISMISS 
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STATE OF MICHIGAN
99TH LEGISLATURE

REGULAR SESSION OF 2018

Introduced by Senators Knezek, O’Brien, Jones, Horn, Knollenberg, Hertel, Bieda, Rocca, Emmons, 
Conyers, Ananich, Hopgood, Brandenburg, Stamas, Marleau, Zorn and Kowall

ENROLLED SENATE BILL No. 872
AN ACT to amend 1961 PA 236, entitled “An act to revise and consolidate the statutes relating to the organization 

and jurisdiction of the courts of this state; the powers and duties of the courts, and of the judges and other officers of 
the courts; the forms and attributes of civil claims and actions; the time within which civil actions and proceedings may 
be brought in the courts; pleading, evidence, practice, and procedure in civil and criminal actions and proceedings in the 
courts; to provide for the powers and duties of certain state governmental officers and entities; to provide remedies and 
penalties for the violation of certain provisions of this act; to repeal all acts and parts of acts inconsistent with or 
contravening any of the provisions of this act; and to repeal acts and parts of acts,” by amending section 5805 
(MCL 600.5805), as amended by 2012 PA 582, and by adding section 5851b.

The People of the State of Michigan enact:

Sec. 5805. (1) A person shall not bring or maintain an action to recover damages for injuries to persons or property 
unless, after the claim first accrued to the plaintiff or to someone through whom the plaintiff claims, the action is 
commenced within the periods of time prescribed by this section.

(2) Except as otherwise provided in this section, the period of limitations is 3 years after the time of the death or 
injury for all actions to recover damages for the death of a person or for injury to a person or property.

(3) Subject to subsections (4) to (6), the period of limitations is 2 years for an action charging assault, battery, or false 
imprisonment.

(4) Subject to subsection (6), the period of limitations is 5 years for an action charging assault or battery brought by 
a person who has been assaulted or battered by his or her spouse or former spouse, an individual with whom he or she 
has had a child in common, or a person with whom he or she resides or formerly resided.

(5) Subject to subsection (6), the period of limitations is 5 years for an action charging assault and battery brought 
by a person who has been assaulted or battered by an individual with whom he or she has or has had a dating 
relationship.

(6) The period of limitations is 10 years for an action to recover damages sustained because of criminal sexual 
conduct. For purposes of this subsection, it is not necessary that a criminal prosecution or other proceeding have been 

(72)

Act No. 183
Public Acts of 2018

Approved by the Governor
June 12, 2018

Filed with the Secretary of State
June 12, 2018

EFFECTIVE DATE: June 12, 2018
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brought as a result of the conduct or, if a criminal prosecution or other proceeding was brought, that the prosecution or 
proceeding resulted in a conviction or adjudication.

(7) The period of limitations is 2 years for an action charging malicious prosecution.

(8) Except as otherwise provided in this chapter, the period of limitations is 2 years for an action charging malpractice.

(9) The period of limitations is 2 years for an action against a sheriff charging misconduct or neglect of office by the 
sheriff or the sheriff’s deputies.

(10) The period of limitations is 2 years after the expiration of the year for which a constable was elected for actions 
based on the constable’s negligence or misconduct as constable.

(11) The period of limitations is 1 year for an action charging libel or slander.

(12) The period of limitations is 3 years for a products liability action. However, in for a product that has been in use 
for not less than 10 years, the plaintiff, in proving a prima facie case, must do so without the benefit of any presumption.

(13) An action against a state licensed architect or professional engineer or licensed professional surveyor arising 
from professional services rendered is an action charging malpractice subject to the period of limitation contained in 
subsection (8).

(14) The periods of limitation under this section are subject to any applicable period of repose established in 
section 5838a, 5838b, or 5839.

(15) The amendments to this section made by 2011 PA 162 apply to causes of action that accrue on or after January 1, 
2012.

(16) As used in this section:

(a) “Adjudication” means an adjudication of 1 or more offenses under chapter XIIA of the probate code of 1939, 1939 
PA 288, MCL 712A.1 to 712A.32.

(b) “Criminal sexual conduct” means conduct prohibited under section 520b, 520c, 520d, 520e, or 520g of the Michigan 
penal code, 1931 PA 328, MCL 750.520b, 750.520c, 750.520d, 750.520e, and 750.520g.

(c) “Dating relationship” means frequent, intimate associations primarily characterized by the expectation of 
affectional involvement. Dating relationship does not include a casual relationship or an ordinary fraternization between 
2 individuals in a business or social context.

Sec. 5851b. (1) Notwithstanding sections 5805 and 5851, an individual who, while a minor, is the victim of criminal 
sexual conduct may commence an action to recover damages sustained because of the criminal sexual conduct at any 
time before whichever of the following is later:

(a) The individual reaches the age of 28 years.

(b) Three years after the date the individual discovers, or through the exercise of reasonable diligence should have 
discovered, both the individual’s injury and the causal relationship between the injury and the criminal sexual conduct.

(2) For purposes of subsection (1), it is not necessary that a criminal prosecution or other proceeding have been 
brought as a result of the conduct or, if a criminal prosecution or other proceeding was brought, that the prosecution or 
proceeding resulted in a conviction or adjudication.

(3) Regardless of any period of limitation under subsection (1) or sections 5805 or 5851, an individual who, while a 
minor, was the victim of criminal sexual conduct after December 31, 1996 but before 2 years before the effective date 
of the amendatory act that added this section may commence an action to recover damages sustained because of the 
criminal sexual conduct within 90 days after the effective date of the amendatory act that added this section if the 
person alleged to have committed the criminal sexual conduct was convicted of criminal sexual conduct against any 
person under section 520b of the Michigan penal code, 1931 PA 328, MCL 750.520b, and the defendant admitted either 
of the following:

(a) That the defendant was in a position of authority over the victim as the victim’s physician and used that authority 
to coerce the victim to submit.

(b) That the defendant engaged in purported medical treatment or examination of the victim in a manner that is, or 
for purposes that are, medically recognized as unethical or unacceptable.

(4) This section does not limit an individual’s right to bring an action under section 5851.

(5) As used in this section:

(a) “Adjudication” means that term as defined in section 5805.

(b) “Criminal sexual conduct” means that term as defined in section 5805.
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This act is ordered to take immediate effect.

Secretary of the Senate

Clerk of the House of Representatives

Approved

Governor
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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
__________________________

RACHAEL DENHOLLANDER, et al.,

Plaintiffs,

v. Lead Case No. 1:17-CV-29
HON. GORDON J. QUIST

MICHIGAN STATE UNIVERSITY, et al.,

Defendants.
__________________________________/

ORDER REGARDING BRIEFS AND
BRIEFING SCHEDULE FOR MOTIONS TO DISMISS

Pursuant to the Court’s October 24, 2018, Order (ECF No. 497), Plaintiffs’ counsel in these

cases have conferred regarding omnibus responses to Defendants USAG and Twistars/Geddert’s

motions to dismiss and a proposed briefing schedule.  (ECF No. 569.)  Plaintiffs’ counsel in the lead

case represents that all Plaintiffs’ counsel, except counsel in member case 1:18-CV-1014, concur

in the filing of a single omnibus brief of up to 100 pages (exclusive of any exhibits), together with

the filing of one supplemental brief for each Plaintiffs group limited to uncommon claims or

circumstances not addressed in the omnibus brief.  Plaintiffs’ counsel also offers a proposed briefing

schedule, which the Court finds to be reasonable.

Accordingly, the following limitations and briefing schedule will govern the motions to

dismiss filed by Defendants USAG and Twistars/Geddert:

1. Defendants USAG and Twistars/Geddert shall file their motions to dismiss
by November 30, 2018;1

1USAG filed its renewed omnibus motion to dismiss on November 5, 2018 (ECF No. 565), and it appears that
Twistars/Geddert have already filed motions to dismiss most of the cases asserting claims against them.
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2. Plaintiffs, except Plaintiff in member Case No. 1:18-CV-1014, shall file their
omnibus responses to USAG’s and Twistars/Geddert’s motions to dismiss,
not to exceed 100 pages per response, by February 15, 2019.  Plaintiff in
Case No. 1:18-CV-1014 shall file her response to USAG’s renewed omnibus
motion to dismiss, subject to the page limitation set forth in Western District
of Michigan Local Civil Rule 7.2(b), by February 15, 2019;

3. Plaintiffs participating in the omnibus response shall file their
individual/supplemental responses, not to exceed 10 pages, by February 22,
2019.  Plaintiffs’ individual/supplemental responses shall be limited to
unique claims/circumstances not covered in the omnibus responses and shall
not repeat material or arguments addressed in the omnibus responses;

4. Defendants shall file omnibus replies, not to exceed 40 pages, by March 22,
2019.

5. The Court will hear oral argument on the motions to dismiss on May 1, 2019,
at 2:00 p.m.   

IT IS SO ORDERED.

Dated:  November 8, 2018               /s/ Gordon J. Quist                 
GORDON J. QUIST

UNITED STATES DISTRICT JUDGE

2
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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
__________________________

RACHAEL DENHOLLANDER, et al.,

Plaintiffs,

v. Lead Case No. 1:17-CV-29
HON. GORDON J. QUIST

MICHIGAN STATE UNIVERSITY, et al.,

Defendants.
__________________________________/

ORDER AMENDING NOVEMBER 8, 2018, ORDER
REGARDING BRIEFS AND BRIEFING SCHEDULE

FOR MOTIONS TO DISMISS AND GRANTING DEFENDANTS
TWISTARS AND GEDDERTS’ MOTION FOR EXTENSION OF TIME

Defendants Twistars USA, Inc. and John and Kathryn Geddert move to extend the time set

forth in the Court’s November 8, 2018, Order (ECF No. 576) for them to file their motions to

dismiss until December 21, 2018.  Having reviewed the motion, the Court concludes that Defendants

have shown good cause for an extension.  Therefore, the motion is GRANTED and the November

8, 2018, Order is amended and clarified to provide that:

1. Defendants Twistars/Gedderts shall file their motions to dismiss in all cases by
December 21, 2018;

2. The deadlines for Plaintiffs’ responses and Defendants Twistars/Gedderts’ replies
and the oral argument date remain the same.

3. Twistars/Geddert may file overlength opening briefs not to exceed 40 pages.1 

4. Within seven (7) days after filing its last motion to dismiss in these cases,
Twistars/Gedderts shall file a chart summarizing the claims asserted against

1Although Twistars/Gedderts requested permission to file briefs of between 50-65 pages for cases involving
“numerous claims and/or numerous legal theories and/or complex legal theories” (ECF No. 578 at PageID.22663), the
Court sees no reason why Twistars/Gedderts could not economize in those instances by simply incorporating by
reference legal arguments raised in previous briefs filed in these cases, i.e., the statute of limitations defense.
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Twistars/Gedderts and the cases in which such claims have been asserted, a list of
Plaintiffs who claim they were abused at Twistars’ facility, and a list of Plaintiffs
who have sued Twistars/Gedderts but who were not treated by Defendant Nassar at
Twistars’ facility.  

 
IT IS SO ORDERED.

Dated:  November 14, 2018               /s/ Gordon J. Quist                 
GORDON J. QUIST

UNITED STATES DISTRICT JUDGE

2
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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
__________________________

RACHAEL DENHOLLANDER, et al., 

Plaintiffs, HON. GORDON J. QUIST

v. Lead Case No. 1:17-CV-29

MICHIGAN STATE UNIVERSITY, et al.,
        

Defendants.
__________________________________/

ORDER REGARDING ORAL ARGUMENT

Oral argument on the Twistars Defendants’ motions to dismiss is set for May 1, 2019, at 2:00

PM.  (ECF No. 576.)  The Court will devote two (2) hours to the hearing, allocated as follows:

1. The effect of USA Gymnastics, Inc.’s bankruptcy on the Twistars
Defendants’ motions:  5 minutes.

2. The statute of limitations, particularly, the effect of the 2018 amendment on
Plaintiffs’ claims and whether the savings period set forth in M.C.L. §
600.5851b(3) applies to Plaintiffs’ claims against the Twistars Defendants:
40 minutes.  In connection with this issue, counsel shall be prepared to
address Plaintiffs’ Joint Motion to Permit Discovery (ECF No. 213) filed in
the lead case and member cases 1:17-CV-222, 288, 349, and 257.  Counsel
shall also be prepared to address whether it may be appropriate for the Court
to certify to the Michigan Supreme Court the issue of whether the savings
period set forth in M.C.L. § 600.5851b(3) applies to otherwise time-barred
claims against parties who did not actually perpetrate the sexual assault.  See
W.D. Mich. LCivR 83.1; M.C.L. § 600.215; M.C.L. § 7.305(B)(1).

3. Plaintiffs’ negligence-based claims, including, but not limited to: (1) the
basis of Twistars’ liability to gymnasts or other Plaintiffs who had no
connection with, and were never treated or abused at, Twistars; (2) the
relationship between Twistars and Nassar, i.e., employee, agent, or volunteer;
(3) the bases for imposing liability on Twistars:  40 minutes.

4. Plaintiffs’ fraud claims:  10 minutes.
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5. Certain Plaintiffs’ Masha’s Law claims:  15 minutes.

The times set forth above shall be divided equally between the Twistars Defendants and

Plaintiffs.  Plaintiffs shall designate one attorney to argue each issue or claim identified above,

although the same attorney need not argue all issues.

Last, the Court will reserve 10 minutes at the conclusion of the hearing for issues not

addressed above.  Such issues shall be limited to those addressed in the Twistars Defendants’

omnibus reply and may be raised only by Plaintiffs who filed a supplemental response.     

IT IS SO ORDERED.

Dated:  April 11, 2019               /s/ Gordon J. Quist                 
GORDON J. QUIST

UNITED STATES DISTRICT JUDGE

2
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MILLER"
OHNSON

Attorneys

Arena Place

45 Ottawa Avenue SW

Suite 1100

P.O. Box 306

Grand Rapids, MI 49501-0306

TIT MERITA5 LAW FIRMS WOflLDWIDE

D. Andrew Portinga

Attorney at Law

616.831.1772

616.988.1772 fax

portingaa@rnillerjohnson.com

April 18, 2018

VIA EIVLAJL AND US MAIL

Cameron R. Getto

Zausmer August & Caldwell, PC
32255 Northwestern Highway, Suite 225
Famiington Hills. MI 48334
CGetto@zacfirm.com

Re: Response to Twistars' Request to USAG to Accept Tender
of All Related Claims Asserted Against John Geddert
and/or Twistars

Dear Mr. Getto:

1 write in response to your letter of April 12, 2018. In that letter, you request that
USAG defend and indemnify Jolm Geddert and Twistars USA from claims arising out of Larry
Nassar's conduct. Your letter does not cite any contractual indemnification agreement nor does
it articulate any legal basis for USAG's alleged duty to defend or indemnify Twistars or Mr.
Geddert. USAG has no duty to defend or indemnify your clients and rejects your clients' tender.

It appears that your clients are making a claim for defense and indemnification
under certain insurance policies purchased by USAG. USAG takes no position on whether
Geddert or Twistars is an insured under those policies. Nonetheless, USAG has forwarded your
letter to the various insurers for their review. If your clients are making a claim for coverage,
please make the claim directly with the insurers.

Miller JOHNS'

D. >y{drew Porting^''

DAP:pae

cc: Chris Tebo

Case 19-50075    Doc 47-8    Filed 04/12/19    EOD 04/12/19 12:32:12    Pg 2 of 2



 

 

 
 
 

EXHIBIT 8 

Case 19-50075    Doc 47-9    Filed 04/12/19    EOD 04/12/19 12:32:12    Pg 1 of 13



In re: USA Gymnastics Case No. 18-09108
Reporting Period: 12/01/18 - 12/31/18

REQUIRED DOCUMENTS Form No.
Document 
Attached

Explanation 
Attached Debtor Statement

Schedule of Cash Receipts and Disbursements MOR-1 X
      Bank Reconciliation (or copies of debtor's bank reconciliations) MOR-1a X
      Schedule of Professional Fees Paid MOR-1b X
Statement of Operations MOR-2 X
Balance Sheet MOR-3 X
Status of Post Petition Taxes X
Summary of Unpaid Postpetition Debts MOR-4 X
      Listing of Aged Accounts Payable MOR-4a X
Accounts Receivable Reconciliation and Aging MOR-5 X
Debtor Questionnaire MOR-6 X

/s/ James Scott Shollenbarger
Signature of Debtor Date
James Scott Shollenbarger
Chief Financial Officer

Note:

UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF INDIANA

MONTHLY OPERATING REPORT

The information contained herein is provided to fulfill the requirements of the Office of the United States Trustee. All information herein is unaudited and 
subject to future adjustment. Certain assumtptions have been made as noted herein.

I declare under penalty of perjury (28 U.S.C. Section 1746) that the information contained in this monthly operating report (including attached supporting 
documentation) is true and correct to the best of my knowledge, information and belief.

The last four digits of the Debtor’s federal tax identification number are 7871. The location of the Debtor’s principal office is 130 E. Washington Street, 
Suite 700, Indianapolis, Indiana 46204.

February 8, 2019
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In re: USA Gymnastics Case No. 18-09108
Reporting Period: 12/01/18 - 12/31/18

The financial statements and supplemental information contained herein are unaudited, preliminary, and may not
comply with generally accepted accounting principles ("GAAP") in all material respects.  In addition, the financial

Debtor's books and records.

The Debtor is reporting preliminary financial information that may be subject to substantial and material revision
based upon further review, year-end analysis and/or tax return adjustments. 

The Internal Revenue Service has ruled that both the Organization and Foundation qualify under section 501(c)(3)

January 19, 2019 authorizing payment of these obligations. Pursuant to that Order, such premiums were paid in 
January 2019.

The Debtor reserves the right to amend or supplement the information contained in this report.

The Debtor is utilizing internally generated financial statements and attached them to the applicable MOR forms

GENERAL NOTES

statements and supplemental information contained herein are provided to fulfill the requirements of the Office
of the United States Trustee and have been derived from the books and records of the Debtor existing at the time
the Debtor filed its petition for relief under chapter 11 of the Bankruptcy Code or based on records.
The Debtor cannot guarantee the reliability of the information contained in the general ledgers and other books
and records that were prepared by its former management.  Further, the amounts included herein may differ
materially from the amounts set forth in the Debtor's Schedules of Assets and Liabilities and/or the Debtor's
Statement of Financial Affairs as current management has since had time to reconcile certain information in the

Certain insurance prepetition premiums were outstanding as of December 31, 2018. An Order was entered on

for the entire month and do not include the balances as of the petition date. Additionally, the applicable Income 
Statement includes "month-to-date" and "year-to-date" information, as opposed to information covering the
petition date through the last date of the applicable month.

filed with the United States Bankruptcy Court. As a result, the applicable Balance Sheet balances are reported

of the Internal Revenue Code and are, therefore, generally not subject to income taxation under present income tax 
laws. Payroll taxes are inclusive of the amount collected by Paychex and can be made available by request. 

December 2018 revenues allow for the yearly true-up of annual membership dues. The balance of 2017-2018 
season membership dues were recognized from Deferred Revenue in December, and the pro-rata portion of the 
2019 membership dues, for the 2018-2019 season, were simultaneously recorded in Deferred Revenues.  

Insurance Receivables and Contingent Liability are recorded in accordance with the 2016 Audited Financial 
Statements.
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In re: USA Gymnastics
Reporting Period: 12/01/18 - 12/31/18

PNC Bank 
Acct #7647

PNC Bank 
Acct #8792

PNC Bank 
Acct #0228

PNC Bank 
Acct #2009

PNC Bank 
Acct #3829 Total

Beginning Book Cash
Opening Book Balance 4,776,352.52 70,023.91 20,351.44 399,993.27 9,943.62 5,276,664.76

RECEIPTS
Sales / Receipts 543,305.43 0.00 20,093.71 0.00 0.00 563,399.14
Settlement 67,500.00 0.00 0.00 0.00 0.00 67,500.00
Other 61,452.08 9.26 24.31 0.00 0.00 61,485.65
Transfer from Account #3829 9,943.62 0.00 0.00 0.00 0.00 9,943.62

TOTAL RECEIPTS 682,201.13 9.26 20,118.02 0.00 0.00 702,328.41

DISBURSEMENTS
Athlete Support 13,128.40 0.00 0.00 0.00 0.00 13,128.40
Bank Charges/Fees 14,494.84 173.07 1,792.82 0.00 0.00 16,460.73
Capital Expenditures 0.00 0.00 0.00 0.00 0.00 0.00
Contract Labor 177,286.05 0.00 0.00 0.00 0.00 177,286.05
Dues/Subscriptions 4,077.81 0.00 0.00 0.00 0.00 4,077.81
Employee Retirement Plan Funding 16,694.35 0.00 0.00 0.00 0.00 16,694.35
Event Related Expenses 3,558.47 0.00 0.00 0.00 0.00 3,558.47
Expenses Paid on Behalf of State/Region 1,757.00 0.00 0.00 0.00 0.00 1,757.00
Insurance 781,070.31 0.00 0.00 0.00 0.00 781,070.31
Inventory Purchases 6,875.00 0.00 0.00 0.00 0.00 6,875.00
Leases 354.16 0.00 0.00 0.00 0.00 354.16
Miscellaneous Expenses 5,380.57 0.00 0.00 0.00 0.00 5,380.57
Payroll - Net 301,091.83 0.00 0.00 0.00 0.00 301,091.83
Printing/Postage 39,354.70 0.00 0.00 0.00 0.00 39,354.70
Professional Fees 602,727.59 0.00 0.00 0.00 0.00 602,727.59
Professional Fees - Bankruptcy 0.00 0.00 0.00 0.00 0.00 0.00
Services/Computer Related Expenses 28,989.34 0.00 0.00 0.00 0.00 28,989.34
Refunds/Returns/Voided Payments 15,649.00 0.00 0.00 0.00 0.00 15,649.00
Rent 0.00 0.00 0.00 0.00 0.00 0.00
Relocation Expenses 15,000.00 0.00 0.00 0.00 0.00 15,000.00
Repairs and Maintenance 482.37 0.00 0.00 0.00 0.00 482.37
Severance/Settlements/Relocation 75,000.00 54,869.14 0.00 0.00 0.00 129,869.14
Secured Creditor Payments 0.00 0.00 0.00 0.00 0.00 0.00
Supplies 1,361.78 0.00 0.00 0.00 0.00 1,361.78
Taxes Paid - Payroll 0.00 10,641.65 0.00 0.00 0.00 10,641.65
Transfers 458.00 0.00 0.00 0.00 9,943.62 10,401.62
Travel and Entertainment 101,703.82 0.00 0.00 0.00 0.00 101,703.82
U.S. Trustee Quarterly Fees 0.00 0.00 0.00 0.00 0.00 0.00
Utilities/Telephone 5,147.72 0.00 0.00 0.00 0.00 5,147.72

TOTAL DISBURSEMENTS 2,211,643.11 65,683.86 1,792.82 0.00 9,943.62 2,289,063.41

NET CASH FLOW (Receipts Less Disbursements) (1,529,441.98) (65,674.60) 18,325.20 0.00 (9,943.62) (1,586,735.00)

CASH - END OF MONTH 3,246,910.54 4,349.31 38,676.64 399,993.27 0.00 3,689,929.76

PNC Bank Acct 
#7647

PNC Bank Acct 
#8792

PNC Bank Acct 
#0228

PNC Bank Acct 
#2009

PNC Bank Acct 
#3829 Total

BALANCE PER BOOKS 3,246,910.54 4,349.31 38,676.64 399,993.27 0.00 3,689,929.76

BANK BALANCE 3,248,387.84 4,349.31 38,676.64 399,993.27 0.00 3,691,407.06
(+) DEPOSITS IN TRANSIT 0.00 0.00 0.00 0.00 0.00 0.00
(-)  OUTSTANDING CHECKS (1,477.30) 0.00 0.00 0.00 0.00 (1,477.30)
OTHER (ATTACH EXPLANATION) 0.00 0.00 0.00 0.00 0.00 0.00
ADJUSTED BANK BALANCE* 3,246,910.54 4,349.31 38,676.64 399,993.27 0.00 3,289,936.49
*Adjusted bank balance must equal balance per books.

DISBURSEMENTS FOR CALCULATING U.S. TRUSTEE QUARTERLY FEES
TOTAL DISBURSEMENTS

0.00
0.00

TOTAL DISBURSEMENTS FOR CALCULATING U.S. TRUSTEE QUARTERLY FEES 0.00

Case No. 18-09108

MOR-1

BANK RECONCILIATIONS

Plus:  Estate Disbursements Made by Outside Source

RECEIPTS & DISBURSEMENTS REPORT

Less:  Transfers 
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In re: USA Gymnastics Case No. 18-09108
Reporting Period: 12/01/18 - 12/31/18

James Scott Shollenbarger, hereby declares and states:

affairs and books and records.

To the best of my knowledge, all of the Debtor's bank balances are reconciled in an accurate and timely manner.

Dated: February 8, 2019 /s/ James Scott Shollenbarger
James Scott Shollenbarger
Chief Financial Officer

MOR-1a
DECLARATION REGARDING THE BANK RECONCILIATION

I am the Chief Financial Officer for the above-captioned debtor.  In this capacity, I am familiar with the day-to-day operations, business

Except as otherwise indicated, all facts set forth in this declaration are based upon my personal knowledge of the operations and 
finances of USA Gymnastics, information learned from my review   All statements in the Declaration are based on my personal 
knowledge, my review of the relevant documents, or discussions with certain employees of the Debtor.

Page 1 of 1
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In re: USA Gymnastics Case No. 18-09108
Reporting Period: 12/01/18 - 12/31/18

Amount Check
Payee Period Covered Approved Payor Number Date Fees Expenses Fees Expenses

None

SCHEDULE OF PROFESSIONAL FEES AND EXPENSES PAID
This schedule is to include all retained professional payments from case inception to current month.

Year-To-DateAmount Paid

MOR-1b
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In re: USA Gymnastics Case No. 18-09108
Reporting Period: 12/01/18 - 12/31/18

REVENUE EXPENSES
Marketing $6,590.88 Marketing 51,174.62
Events Events
   American Cup    American Cup 2,226.68
   Liukin Cup     Liukin Cup 50.00
   Jr Pan Ams     Pacific Rim
   Pacific Rim    Hosted World Champs
   Hosted World Champs     NCAA Championships-Men
   USA Championships     Jr  Pan Ams
   Classic    Championships 6,324.06
   NCAA Champs-Men    ART Championships (560.00)
    USA Gym Champs    Trials
   Olympic Trials    Cover girl Classic (1,025.00)
   Post Olympic Tour    Other Qualifying Evts
   Other    General 23,546.23

   Post Olymic Tour
   Total Marketing and Events 81,736.59

   Total Marketing and Events 6,590.88
Membership 458,398.64

Communications Congress (3,066.07)
Content Education 72,957.65
New Media 37,864.14 Merchandising 52,457.80
     Total Communications 37,864.14 Safe Sport 50,533.76

   Total Member Services 631,281.78
Women 33,425.19
Men 6,007.52 Communications 48,654.99
T&T 5,622.35 Content 10,689.76
RSG 190.00 New Media 31,916.49
Sports Acro 45.00    Total Communications 91,261.24
Medical
Multi Disc Exp (incl Ranch) 300.00 Women 435,089.80
Gym for all Men 125,069.99
Intl Relations T&T 77,878.67
   Total Program 45,590.06 RSG 57,886.57

Sports Acro 20,980.73
Membership (215,378.84) Multi Discipline 5,985.47
Congress Medical 39,773.19
Education 49,047.83 Gym For All 1,500.00
Merchandising 20,562.92    Total Program 764,164.42
Safe Sport
     Total Member Services (145,768.09) Intl Relations 4,482.35

Grant Inc-USOC and NGF 64,439.16 Governance 7,278.52
Admin 15,959.06 Admin 633,395.31
   Total Revenue 24,675.21 Legal 335,138.35

   Total Admin 975,812.18

   Total Expenses 2,548,738.56
(2,524,063.35)TOTAL NET INCOME 

MOR-2
STATEMENT OF OPERATIONS
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In re: USA Gymnastics Case No. 18-09108
Reporting Period: 12/01/18 - 12/31/18

ASSETS
Current Assets
Cash on hand 3,680,614.48           
Short Term investments 1,641,550.46           
Total Cash/Short Term Investments 5,322,164.94           

Accounts Receivable 36,094.26                
Prepaid Expenses 1,275,568.40           
Inventory 107,108.15              
Insurance Receivable 75,000,000.00         
Total Current Assets 81,740,935.75         

Furniture, Fixtures, and Equipment
Property, Plant and Equipment 2,048,577.51           
Accumulated Depreciation (1,710,094.72)          
Net Furniture, Fixtures, and Equipment 338,482.79              

Total Assets 82,079,418.54         

LIABILITIES AND NET ASSETS
Current Liabilities
Accounts Payable 1,261,321.54           
Due to State/Region Organizations 568,464.38              
Contingent Liability 75,000,000.00         
Accrued Payroll 359,598.29              

Deferred Revenues 7,356,909.59           
Total Current Liabilities 84,546,293.80         

Net Assets
Retained Earnings (2,466,875.26)          

Total Liabilities and Equity 82,079,418.54         

MOR-3
BALANCE SHEET
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In re: USA Gymnastics Case No. 18-09108
Reporting Period: 12/01/18 - 12/31/18

James Scott Shollenbarger, hereby declares and states:

Dated: February 8, 2019 /s/ James Scott Shollenbarger
James Scott Shollenbarger
Chief Financial Officer

To the best of my knowledge, the Debtor has filed all necessary federal, state and local tax returns and made all required post-
petition tax payments in connection therewith on a timely basis or have promptly remediated any late filings or payments that may 
have occurred due to unintentional oversights.

I am the Chief Financial Officer for the above-captioned debtor.  In this capacity, I am familiar with the day to day tax operations of 
USA Gymnastics.

DECLARATION REGARDING STATUS OF POST PETITION TAXES

Except as otherwise indicated, all facts set forth in this declaration are based upon my personal knowledge of the operations and 
finances of USA Gymnastics, information learned from my review of relevant documents and information that I have received from 
other members of management and/or the Debtor's advisors. I am authorized to submit this declaration on behalf of USA Gymnastics 
and, if I were called upon to testify, I could and would testify competently to the facts set forth herein. I submit this declaration under 
penalty of perjury pursuant to 28 U.S.C. Section 1746.

Page 1 of 1
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In re: USA Gymnastics

-$                   
PLUS: New Indebtedness Incurred This Month 102,553.04$        
MINUS: Amount Paid on Post Petition Accounts Payable This Month -$                    
PLUS/MINUS: Adjustments -$                    

102,553.04$       

Current 1-30 31-60 61-90 >91 Total
 $        102,553.04  $                      -   $                      -   $                      -   $                   -    $          102,553.04 

100% 0% 0% 0% 0% 100%

Reporting Period 12/01/18 - 12/31/18

Days Past Due

Case No. 18-09108

SUMMARY OF UNPAID POSTPETITION DEBTS

Opening Balance:

Ending Month Balance:

MOR - 4
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In re: USA Gymnastics

Document 
Date

Days 
Outstanding Vendor ID

Voucher 
Number Name Description Amount

12/31/2018 0 12686 59409 AthlectiCo LLC 816957-A $50.00 
12/17/2018 14 15050 59503 Barnes & Thornburg LLP 2178465 $45,571.90 
12/17/2018 14 9339 59502 Crowe LLP 711-2212033 $8,060.00 
12/26/2018 5 9482 59417 North Shore Rhythmic Gymnastics Center INV 15-A $2,000.00 
12/26/2018 5 9482 59418 North Shore Rhythmic Gymnastics Center INV 15-B $129.04 
12/31/2018 0 237 59420 Sport Graphics, Inc. 739097-A DEC 1-4 $139.10 
12/15/2018 16 15391 59516 SSI, Inc 325946 $46,603.00 

$102,553.04 

Case No. 18-09108
Reporting Period 12/01/18 - 12/31/18

LISTING OF AGED ACCOUNTS PAYABLE

Total Post-Petition Accounts Payable

MOR 4-a
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In re: USA Gymnastics

20,659.81$               
PLUS: Current Month New Billings 15,434.45$               
MINUS: Collections During the Month -$                          
PLUS/MINUS: Adjustments or Writeoffs -$                          

36,094.26$               

0-30 Days 31-60 Days 61-90 Days >91 Days Total
 $          22,347.11  $                 33.17 $                            -   $          13,713.98 $          36,094.26 

61.9% 0.1% 0.0% 38.0% 100%

Opening Balance:

Ending Month Balance:

Post Petition Accounts Receivable Aging

Case No. 18-09108
Reporting Period 12/01/18 - 12/31/18

MOR-5
ACCOUNTS RECEIVABLE RECONCILIATION AND AGING
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In re: USA Gymnastics Case No. 18-09108
Reporting Period: 12/01/18 - 12/31/18

Yes No

1 X

2 X

3 X

4 X

5 X

MOR-6

Must be completed each month

Are workers compensation, general liability and other necessary insurance 
coverages in effect?  If no, provide an explanation below.
Has any bank account been opened during the reporting period?  If yes, provide 
documentation identifying the opened account(s).  

DEBTOR QUESTIONNAIRE

Have any assets been sold or transferred outside the normal course of business this 
reporting period?  If yes, provide an explanation below.
Have any funds been disbursed from any accounts other than a debtor in possession 
account this reporting period?  If yes, provide an explanation below.
Have all postpetition tax returns been timely filed?  If no, provide an explanation 
below. 
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In re: USA Gymnastics Case No. 18-09108
Reporting Period: 01/01/19 - 01/31/19

REQUIRED DOCUMENTS Form No.
Document 
Attached

Explanation 
Attached Debtor Statement

Schedule of Cash Receipts and Disbursements MOR-1 X
      Bank Reconciliation (or copies of debtor's bank reconciliations) MOR-1a X
      Schedule of Professional Fees Paid MOR-1b X
Statement of Operations MOR-2 X
Balance Sheet MOR-3 X
Status of Post Petition Taxes X
Summary of Unpaid Postpetition Debts MOR-4 X
      Listing of Aged Accounts Payable MOR-4a X
Accounts Receivable Reconciliation and Aging MOR-5 X
Debtor Questionnaire MOR-6 X

/s/ James Scott Shollenbarger
Signature of Debtor Date
James Scott Shollenbarger
Chief Financial Officer

Note:

UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF INDIANA

MONTHLY OPERATING REPORT

The information contained herein is provided to fulfill the requirements of the Office of the United States Trustee. All information herein is unaudited and 
subject to future adjustment. Certain assumtptions have been made as noted herein.

I declare under penalty of perjury (28 U.S.C. Section 1746) that the information contained in this monthly operating report (including attached supporting 
documentation) is true and correct to the best of my knowledge, information and belief.

The last four digits of the Debtor’s federal tax identification number are 7871. The location of the Debtor’s principal office is 130 E. Washington Street, 
Suite 700, Indianapolis, Indiana 46204.

February 18, 2019
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In re: USA Gymnastics Case No. 18-09108
Reporting Period: 01/01/19 - 01/31/19

The financial statements and supplemental information contained herein are unaudited, preliminary, and may not
comply with generally accepted accounting principles ("GAAP") in all material respects.  In addition, the financial

Debtor's books and records.

The Debtor is reporting preliminary financial information that may be subject to substantial and material revision
based upon further review, year-end analysis and/or tax return adjustments. 

The Internal Revenue Service has ruled that both the Organization and Foundation qualify under Section 501(c)(3)

January 19, 2019 authorizing payment of these obligations. Pursuant to that Order, such premiums were paid in 
January 2019.

The Debtor reserves the right to amend or supplement the information contained in this report.

Certain insurance prepetition premiums were outstanding as of December 31, 2018. An Order was entered on

for the entire month and does not include the balances as of the petition date, and the applicable Income 
Statement includes "month-to-date" and "year-to-date" information, as opposed to information covering the
Petition Date through the last date of the applicable month.

filed with the United States Bankruptcy Court. As a result, the applicable Balance Sheet balances are reported

of the Internal Revenue Code and are, therefore, generally not subject to income taxation under present income tax 
laws. Payroll taxes are inclusive of the amount collected by Paychex and can be made available by request. 

Insurance Receivables and Contingent Liability are recorded in accordance with the 2016 Audited Financial 
Statements.

The Debtor is utilizing internally generated financial statements and attached them to the applicable MOR forms

GENERAL NOTES

statements and supplemental information contained herein is provided to fulfill the requirements of the Office
of the United States Trustee and have been derived from the books and records of the Debtor existing at the time
the Debtor filed its respective petition for relief under chapter 11 of the Bankruptcy Code or based on records.
The Debtor cannot guarantee the reliability of the information contained in the general ledgers and other books
and records that were prepared by their former management.  Further, the amounts included herein may differ
materially from the amounts set forth in any of the Debtors' Schedules of Assets and Liabilities and/or the Debtor's
Statement of Financial Affairs as current management has since had time to reconcile certain information in the
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In re: USA Gymnastics

PNC Bank 
Acct #7647

PNC Bank 
Acct #8792

PNC Bank 
Acct #0228

PNC Bank 
Acct #2009

PNC Bank 
Acct #3829 Total

Beginning Book Cash
Opening Book Balance 3,248,387.84 4,349.31 38,676.64 399,993.27 0.00 3,691,407.06

RECEIPTS
Sales / Receipts 516,476.91 0.00 28,521.60 0.00 0.00 544,998.51
Merchandise (Transfer) 43,856.78 0.00 0.00 0.00 0.00 43,856.78
Other 73,056.96 3.68 29.10 0.00 0.00 73,089.74
Pcard Annual Rebate 43,524.89 0.00 0.00 0.00 0.00 43,524.89

TOTAL RECEIPTS 676,915.54 3.68 28,550.70 0.00 0.00 705,469.92

DISBURSEMENTS
Athlete Support 25,360.24 0.00 0.00 0.00 0.00 25,360.24
Bank Charges/Fees 8,942.53 0.00 3,138.42 0.00 0.00 12,080.95
Computer Related Expenses 12,436.28 0.00 0.00 0.00 0.00 12,436.28
Contract Labor 131,390.91 0.00 0.00 0.00 0.00 131,390.91
Dues/Subscriptions 2,978.62 0.00 0.00 0.00 0.00 2,978.62
Employee Retirement Plan Funding 25,493.24 0.00 0.00 0.00 0.00 25,493.24
Event Related Expenses 51,842.35 0.00 0.00 0.00 0.00 51,842.35
Expenses Paid on Behalf of State/Region 0.00 0.00 0.00 0.00 0.00 0.00
Insurance 357,266.82 0.00 0.00 0.00 0.00 357,266.82
Inventory Purchases 4,409.87 0.00 0.00 0.00 0.00 4,409.87
Leases 0.00 0.00 0.00 0.00 0.00 0.00
Miscellaneous Expenses 3,149.61 0.00 0.00 0.00 0.00 3,149.61
Payroll - Net 286,630.65 0.00 0.00 0.00 0.00 286,630.65
Printing/Postage 7,483.02 0.00 0.00 0.00 0.00 7,483.02
Professional Fees 0.00 0.00 0.00 0.00 0.00 0.00
Professional Fees - Bankruptcy 0.00 0.00 0.00 0.00 0.00 0.00
Purchased Services 36,308.49 0.00 0.00 0.00 0.00 36,308.49
Refunds/Returns/Voided Payments 1,184.00 0.00 0.00 0.00 0.00 1,184.00
Rent 78,905.37 0.00 0.00 0.00 0.00 78,905.37
Rental Property Equipment 54,533.12 0.00 0.00 0.00 0.00 54,533.12
Repairs and Maintenance 536.69 0.00 0.00 0.00 0.00 536.69
Severance/Settlements/Relocation 0.00 0.00 0.00 0.00 0.00 0.00
Secured Creditor Payments 0.00 0.00 0.00 0.00 0.00 0.00
Supplies 806.63 0.00 0.00 0.00 0.00 806.63
Taxes Paid - Payroll 0.00 0.00 0.00 0.00 0.00 0.00
Transfers 0.00 0.00 43,856.78 0.00 0.00 43,856.78
Travel and Entertainment 288,156.28 0.00 0.00 0.00 0.00 288,156.28
U.S. Trustee Quarterly Fees 0.00 0.00 0.00 0.00 0.00 0.00
Utilities/Telephone 7,006.29 0.00 0.00 0.00 0.00 7,006.29

TOTAL DISBURSEMENTS 1,384,821.01 0.00 46,995.20 0.00 0.00 1,431,816.21

NET CASH FLOW (Receipts Less Disbursements) (707,905.47) 3.68 (18,444.50) 0.00 0.00 (726,346.29)

CASH - END OF MONTH 2,540,482.37 4,352.99 20,232.14 399,993.27 0.00 2,965,060.77

PNC Bank Acct 
#7647

PNC Bank Acct 
#8792

PNC Bank Acct 
#0228

PNC Bank Acct 
#2009

PNC Bank Acct 
#3829 Total

BALANCE PER BOOKS 2,068,432.55 4,352.99 20,232.14 399,993.27 0.00 2,493,010.95

BANK BALANCE 2,540,482.37 4,352.99 20,232.14 399,993.27 0.00 2,965,060.77
(+) DEPOSITS IN TRANSIT 0.00 0.00 0.00 0.00 0.00 0.00
(-)  OUTSTANDING CHECKS 472,049.82 0.00 0.00 0.00 0.00 472,049.82
OTHER (ATTACH EXPLANATION) 0.00 0.00 0.00 0.00 0.00 0.00
ADJUSTED BANK BALANCE* 2,068,432.55 4,352.99 20,232.14 399,993.27 0.00 2,093,017.68
*Adjusted bank balance must equal balance per books.

DISBURSEMENTS FOR CALCULATING U.S. TRUSTEE QUARTERLY FEES
TOTAL DISBURSEMENTS

0.00
0.00

TOTAL DISBURSEMENTS FOR CALCULATING U.S. TRUSTEE QUARTERLY FEES 0.00

Case No. 18-09108

MOR-1

BANK RECONCILIATIONS

Plus:  Estate Disbursements Made by Outside Source

RECEIPTS & DISBURSEMENTS REPORT

Less:  Transfers 

Reporting Period: 01/01/19 - 01/31/19
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In re: USA Gymnastics Case No. 18-09108
Reporting Period: 01/01/19 - 01/31/19

James Scott Shollenbarger, hereby declares and states:

affairs and books and records.

To the best of my knowledge, all of the Debtor's bank balances are reconciled in an accurate and timely manner.

Dated: February 18, 2019 /s/ James Scott Shollenbarger
James Scott Shollenbarger
Chief Financial Officer

MOR-1a
DECLARATION REGARDING THE BANK RECONCILIATION

I am the Chief Financial Officer for the above-captioned debtor.  In this capacity, I am familiar with the day-to-day operations, business 

Except as otherwise indicated, all facts set forth in this declaration are based upon my personal knowledge of the operations and 
finances of USA Gymnastics, information learned from my review   All statements in the Declaration are based on my personal 
knowledge, my review of the relevant documents, or discussions with certain employees of the Debtor.

Page 1 of 1
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In re: USA Gymnastics Case No. 18-09108
Reporting Period: 01/01/19 - 01/31/19

Amount Check
Payee Period Covered Approved Payor Number Date Fees Expenses Fees Expenses

None

SCHEDULE OF PROFESSIONAL FEES AND EXPENSES PAID
This schedule is to include all retained professional payments from case inception to current month.

Year-To-DateAmount Paid

MOR-1b
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In re: USA Gymnastics Case No. 18-09108
Reporting Period: 01/01/19- 01/31/19

REVENUE EXPENSES
Marketing $43,595.08 Marketing 21,373.43
Events Events
   American Cup    American Cup 3,476.44
   Liukin Cup     Liukin Cup
   Jr Pan Ams     Pacific Rim
   Pacific Rim    Hosted World Champs
   Hosted World Champs     NCAA Championships-Men
   USA Championships     Jr  Pan Ams
   Classic    Championships (5,235.94)
   NCAA Champs-Men    ART Championships
    USA Gym Champs    Trials 1,054.67
   Olympic Trials    Cover girl Classic
   Post Olympic Tour    Other Qualifying Evts
   Other    General 31,511.47

   Post Olymic Tour
   Total Marketing and Events 52,180.07

   Total Marketing and Events 43,595.08
Membership 659,465.39

Communications Congress 1,082.00
Content Education 28,103.19
New Media 43,647.16 Merchandising (14,448.43)
     Total Communications 43,647.16 Safe Sport 100,506.34

   Total Member Services 774,708.49
Women 156,409.82
Men 66,361.11 Communications 10,577.36
T&T 65,000.00 Content 6,859.77
RSG 49,304.77 New Media 34,354.28
Sports Acro 40,490.00    Total Communications 51,791.41
Medical 9,257.63
Multi Disc Exp (incl Ranch) 150.00 Women 349,654.08
Gym for all 15.00 Men 124,947.65
Intl Relations T&T 94,410.09
   Total Program 386,988.33 RSG 35,763.16

Sports Acro 49,526.35
Membership 1,102,037.16 Multi Discipline 15,606.17
Congress 4,140.00 Medical 16,215.27
Education 74,658.79 Gym For All 2,957.13
Merchandising 28,561.60    Total Program 689,079.90
Safe Sport
     Total Member Services 1,209,397.55 Intl Relations 6,618.21

Grant Inc-USOC and NGF 76,263.25 Governance 7,947.18
Admin 55,078.33 Admin 209,493.56
   Total Revenue 1,814,969.70 Legal (640.00)

   Total Admin 216,800.74

   Total Expenses 1,791,178.82
23,790.88TOTAL NET INCOME 

MOR-2
STATEMENT OF OPERATIONS
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In re: USA Gymnastics Case No. 18-09108
Reporting Period: 01/01/19 - 01/31/19

ASSETS
Current Assets
Cash on hand 2,605,022.73           
Short Term investments 1,874,921.58           
Total Cash/Short Term Investments 4,479,944.31           

Accounts Receivable 591,875.90              
Prepaid Expenses 908,933.66              
Inventory 122,211.15              
Insurance Receivable 75,000,000.00         
Total Current Assets 81,102,965.02         

Furniture, Fixtures, and Equipment
Property, Plant and Equipment 2,048,577.51           
Accumulated Depreciation (1,723,470.72)          
Net Furniture, Fixtures, and Equipment 325,106.79              

Total Assets 81,428,071.81         

LIABILITIES AND NET ASSETS
Current Liabilities
Accounts Payable 1,173,441.65           
Due to State/Region Organizations 568,464.38              
Contingent Liability 75,000,000.00         
Accrued Payroll 348,153.61              

Deferred Revenues 6,801,288.73           
Total Current Liabilities 83,891,348.37         

Net Assets
Retained Earnings (2,463,276.56)          

Total Liabilities and Equity 81,428,071.81         

MOR-3
BALANCE SHEET
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In re: USA Gymnastics Case No. 18-09108
Reporting Period: 01/01/19 - 01/31/19

James Scott Shollenbarger, hereby declares and states:

Dated: February 18, 2019 /s/ James Scott Shollenbarger
James Scott Shollenbarger
Chief Financial Officer

To the best of my knowledge, the Debtor has filed all necessary federal, state and local tax returns and made all required post-
petition tax payments in connection therewith on a timely basis or have promptly remediated any late filings or payments that may 
have occurred due to unintentional oversights.

I am the Chief Financial Officer for the above-captioned debtor.  In this capacity, I am familiar with the day to day tax operations of 
USA Gymnastics.

DECLARATION REGARDING STATUS OF POST PETITION TAXES

Except as otherwise indicated, all facts set forth in this declaration are based upon my personal knowledge of the operations and 
finances of USA Gymnastics, information learned from my review of relevant documents and information that I have received from 
other members of management and/or the Debtor's advisors. I am authorized to submit this declaration on behalf of USA Gymnastics 
and, if I were called upon to testify, I could and would testify competently to the facts set forth herein. I submit this declaration under 
penalty of perjury pursuant to 28 U.S.C. Section 1746.

Page 1 of 1
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In re: USA Gymnastics

102,553.04$       
PLUS: New Indebtedness Incurred This Month 499,117.71$        
MINUS: Amount Paid on Post Petition Accounts Payable This Month -$                    
PLUS/MINUS: Adjustments -$                    

601,670.75$       

Current 1-30 31-60 61-90 >91 Total
 $        497,993.11  $        103,496.89  $               180.75  $                      -    $                   -    $          601,670.75 

82.77% 17.20% 0.03% 0% 0% 100%

Reporting Period 01/01/19 - 01/31/19

Days Past Due

Case No. 18-09108

SUMMARY OF UNPAID POSTPETITION DEBTS

Opening Balance:

Ending Month Balance:

MOR-4
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In re: USA Gymnastics

Document 
Date

Days 
Outstanding Vendor ID

Voucher 
Number Name Description Amount

1/23/2019 8 12339 59375 Aflac AFLAC - 1/25 P/R $200.28
1/23/2019 8 15503 59377 Alfers, Jaye Alison INVOICE 3 $1,443.20
1/15/2019 16 15104 59382 AON Risk Insurance Serv West Inc 2900000094765 $25,456.28
1/15/2019 16 15104 59383 AON Risk Insurance Serv West Inc 2900000094763 $376.28
1/15/2019 16 15104 59385 AON Risk Insurance Serv West Inc 2900000094764 $47,200.00
1/15/2019 16 15104 59386 AON Risk Insurance Serv West Inc 2900000094766 $46,413.93
1/2/2019 29 8597 59309 ARAMARK Refreshment Services 7088210 $244.91

12/31/2018 31 12686 59409 AthlectiCo LLC 816957-A $50.00
12/17/2018 45 15050 59503 Barnes & Thornburg LLP 2178465 $45,571.90
12/17/2018 45 9339 59502 Crowe LLP 711-2212033 $8,060.00
1/28/2019 3 10831 59517 Greenshades Software 150672 $750.00
1/27/2019 4 10831 59518 Greenshades Software 150022 $162.05
1/21/2019 10 15041 59534 Hilder & Associates PC 13459  DEC 5-31 $24,482.06
12/1/2018 61 15533 59344 McDiarmid, Robert  **DNS** JCI 12/1 HONOR/PD $40.00
1/10/2019 21 7483 59525 NBC Universal Media LLC 1800000777L0A3 $340,000.00
12/1/2018 61 15012 59384 NCSI - SportsEngine 655962 $140.75
1/1/2019 30 15012 59388 NCSI - SportsEngine 665527 $85.00

12/26/2018 36 9482 59417 North Shore Rhythmic Gymnastics Center INV 15-A $2,000.00
12/26/2018 36 9482 59418 North Shore Rhythmic Gymnastics Center INV 15-B $129.04
12/31/2018 31 255 59506 Savenkova, Elena RHY DEC 18-20 HONOR $750.00
12/31/2018 31 255 59507 Savenkova, Elena RHY DEC 18-20 EXPENS $130.84
12/31/2018 31 255 59508 Savenkova, Elena DEC CONT CELL REIMB $63.01
1/20/2019 11 255 59550 Savenkova, Elena JAN-19 NT CAMP HONOR $500.00
1/20/2019 11 255 59551 Savenkova, Elena JAN-19 NT CAMP EXPEN $233.16
1/31/2019 0 15624 59568 Show Pro LLC 19006 $6,900.00

12/31/2018 31 237 59420 Sport Graphics, Inc. 739097-A DEC 1-4 $139.10
1/31/2019 0 237 59552 Sport Graphics, Inc. 739931 JAN PODIUM $1,078.00

12/15/2018 47 15391 59516 SSI, Inc 325946 $46,603.00
1/23/2019 8 10537 59389 Strom, William R 3592 - 2018 AMER CLA $1,500.00
1/21/2019 10 4739 59379 Trampoline and Tumbling Express SHOSTAK 9/1-12/4 TRA $838.92
1/3/2019 28 13031 59404 Wilke Fleury Hoffelt Birney Gould LLP 151640-A $129.04

$601,670.75 

Case No. 18-09108
Reporting Period 01/01/19 - 01/31/19

LISTING OF AGED ACCOUNTS PAYABLE

Total Post-Petition Accounts Payable

MOR-4a
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In re: USA Gymnastics

36,094.26$                   
PLUS: Current Month New Billings 565,239.55$                 
MINUS: Collections During the Month (9,457.91)$                    
PLUS/MINUS: Adjustments or Writeoffs -$                              

591,875.90$                 

0-30 Days 31-60 Days 61-90 Days >91 Days Total
 $        558,861.26  $          12,536.00 $                       36.17 $          20,442.47  $        591,875.90 

94.4% 2.1% 0.0% 3.5% 100%

Opening Balance:

Ending Month Balance:

Post Petition Accounts Receivable Aging

Case No. 18-09108
Reporting Period 01/01/19 - 01/31/19

MOR-5
ACCOUNTS RECEIVABLE RECONCILIATION AND AGING
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In re: USA Gymnastics Case No. 18-09108
Reporting Period: 01/01/19 - 01/31/19

Yes No

1 X

2 X

3 X

4 X

5 X

MOR-6

Must be completed each month

Are workers compensation, general liability and other necessary insurance 
coverages in effect?  If no, provide an explanation below.
Has any bank account been opened during the reporting period?  If yes, provide 
documentation identifying the opened account(s).  

DEBTOR QUESTIONNAIRE

Have any assets been sold or transferred outside the normal course of business this 
reporting period?  If yes, provide an explanation below.
Have any funds been disbursed from any accounts other than a debtor in possession 
account this reporting period?  If yes, provide an explanation below.
Have all postpetition tax returns been timely filed?  If no, provide an explanation 
below. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION  
 
In re:  
 
USA GYMNASTICS,1    
 
   Debtor. 
 

 
Chapter 11 
 
Bankruptcy Case No. 18-09108-RLM-11 
 

 
PROPOSED  

CHANNELING INJUNCTION ORDER 
 
 This matter came before the Court on USA Gymnastics’ Motion for a Preliminary 

Injunction and the Objection to Plaintiff’s Motion for a Preliminary Injunction filed by Gedderts’ 

Twistars USA Gymnastics Club, Inc., Twistars USA, Inc., John Geddert, and Kathryn Geddert in 

adversary proceeding no. 19-50075.  Based on the entire record before the Court, the Court finds 

as follows:  

1. The Court has jurisdiction to enter this order and the relief provided herein, 

pursuant to, inter alia, 28 U.S.C. § 157(b)(2)(A) and (O), as to which this Court has the statutory 

and constitutional power to enter a final order.  

2. Venue of this proceeding in this District is proper under 28 U.S.C. §§ 1408 and 

1409(a). 

3. This order constitutes a final order within the meaning of 28 U.S.C. § 158(a).  

4. This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (O);  

5. Notice of the relief sought herein was due and appropriate under the circumstances, 

including pursuant to Rules 2002 and 7004(b) of the Federal Rules of Bankruptcy Procedure.   

                                                      
1  The last four digits of the Debtor’s federal tax identification number are 7871.  The location 
of the Debtor’s principal office is 130 E. Washington Street, Suite 700, Indianapolis, Indiana 
46204. 
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6. The relief provided herein is in the best interests of the Debtor, its estate, and 

creditors.   

Based on the relief requested and the entire record before the Court in this bankruptcy case,  

IT IS ORDERED:  

1. Pursuant to Section 105(a) of Title 11, United States Code (the “Bankruptcy 

Code”), all persons who have held or asserted, who hold or assert, or who may in the future hold 

or assert any claim or interest of any kind or nature against or in the Debtor’s bankruptcy estate or  

Gedderts’ Twistars USA Gymnastics Club, Inc. and Twistars USA, Inc., including their 

predecessors in interest, and their respective past, present and future shareholders, officers, 

directors, employees, attorneys, agents, and all of their successors and assigns, John Geddert, and 

Kathryn Geddert (collectively, “Twistars”) based upon, arising under or out of, or in any way 

attributable to the defined claims, whenever or wherever arising or asserted (including all thereof 

in the nature of or sounding in tort, contract, warranty or any other theory of law, equity or 

admiralty) including without limitation all Claims by way of direct action, subrogation, 

contribution, indemnity, alter ego, statutory or regulatory action, or otherwise, Claims for 

exemplary or punitive damages, for attorneys’ fees and other expenses, or for any equitable remedy 

(a “Claim”)2, shall be and hereby are permanently and forever stayed, barred, estopped, restrained 

and enjoined from taking any action for the purpose of directly or indirectly collecting, recovering, 

or receiving payments, satisfaction, or recovery from Twistars, including:  

a. Commencing, conducting, continuing, or otherwise proceeding or taking 

any action in any manner, whether directly or indirectly, any suit, action, or other proceeding of 

any kind in any forum with respect to any such Claim, against or affecting Twistars, or any 

                                                      
2  A Claim does not include a claim against Larry Nasser.   
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3 
 

property or interests in property of Twistars with respect to any such Claim; 

b. Enforcing, levying, attaching, collecting or otherwise recovering, by any 

manner or means, or in any manner, either directly or indirectly, any judgment, award, decree or 

other order against Twistars or against the property of Twistars with respect to any such Claim; 

c. Creating, perfecting, or enforcing in any manner, whether directly or 

indirectly, any Lien of any kind against Twistars or the property of Twistars with respect to any 

such Claim; 

d. Asserting or accomplishing any setoff, right of subrogation, indemnity, 

contribution, or recoupment of any kind, whether directly or indirectly, against any obligation due 

to Twistars or against the property of Twistars with respect to any such Claim; and 

e. Taking any act, in any manner, in any place whatsoever, that does not 

conform to, or comply with, the provisions of this order, with respect to such Claim. 

2. Any person or entity becoming a settling insurer pursuant to the Plan shall have all 

of the rights, remedies and duties of a Settling Insurer notwithstanding that such Person or Entity 

originally may have been excluded as a Settling Insurer under any provision of the Plan. Such 

rights, remedies and duties shall include, but not be limited to, the terms and conditions of this 

order. 

3. Other than as expressly provided in this order, no provision of this order shall 

diminish or impair the right of any insurer to assert any defense to any insurance claim.  The fact 

that the insurers are liquidating and paying/reserving monies on account of the Claims shall not be 

construed in any way to diminish or expand any obligation of any insurer under any insurance 

policy to provide insurance coverage for Claims. The duties and obligations, if any, of the non-

settling insurers under each non-settling insurer’s insurance policy shall not be impaired, altered, 
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reduced or diminished by: (a) the discharge granted to the Debtors under any plan pursuant to § 

1141(d) of the Bankruptcy Code, (b) the exonerations, exculpations and releases contained in any 

such plan, or (c) this order.  

4. The provisions of this order are mutually dependent and are not severable. 

5. This order shall be binding upon the Debtor’s bankruptcy estate, any trustee that 

may be appointed to administer the bankruptcy estate, and any trust(s) that may be established 

under the Debtor’s plan.   

6. This order shall also be binding upon all entities and individuals including (a) all 

known and unknown holders of Claims and their attorneys, if any; (b) the Additional Tort 

Claimants Committee of Sexual Abuse Survivors, (c) any committee of unsecured creditors or 

other committee appointed in this bankruptcy case; (d) all insurers of the Debtor; and (e) all entities 

listed as an insured or additional insured under any insurance policy issued to the Debtor, and each 

of their successors and assigns.   

7. This court shall retain exclusive jurisdiction to interpret and enforce the provisions 

of this order in all respects and further to hear and determine any and all disputes between the 

Debtor and/or Twistars, as the case may be, and any other entity or person.  In the event this case 

has been closed, there shall be a right to have this case reopened upon ex parte motion or 

application for such purposes. 

8. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this order 

are immediately effective and enforceable upon its entry. 
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