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I. PRELIMINARY STATEMENT1/

The present coverage dispute arises out of Larry Nassar’s sexual abuse of hundreds of 

female athletes.  In 2017, Nassar was charged and ultimately pled guilty to numerous counts of 

first-degree criminal sexual conduct.  Based upon Nassar’s misconduct, hundreds of female 

athletes have filed civil lawsuits against USA Gymnastics (“USAG”) alleging, among other things, 

that USAG negligently hired, retained, and supervised Nassar.  In addition, the female athletes 

allege that USAG’s acts, conduct, and omissions, as well as its policies, customs, and practices 

with respect to investigating sexual assault allegations, resulted in repeated instances of sexual 

assault and molestation by Nassar.   

Separately, USAG’s handling of allegations of sexual abuse by Nassar has been the subject 

of several investigations, including by the Indiana Attorney General, two committees of the U.S. 

House of Representatives, a U.S. Senate committee, and the U.S. Olympic Committee (“USOC”), 

as well as a USOC decertification proceeding.  In addition, several USAG employees have either 

been indicted or investigated in relation to their handling of allegations of sexual abuse, and several 

lawsuits have been filed against USAG in connection with alleged sexual abuse by several other 

gymnastics coaches, which do not involve or otherwise relate to Nassar. 

USAG has tendered the defense of the female athlete lawsuits as well as the myriad other 

matters brought against it and affiliated individuals to its insurers, including Liberty Insurance 

Underwriters Inc. (“LIU”).  Subject to a reservation of rights, LIU agreed to defend USAG against 

the female athlete lawsuits.  In the present coverage action (the “DJ Action”),2/ USAG not only 

1/ LIU has moved, together with the other Defendants in this action, to withdraw the reference to the United 
States Bankruptcy Court for the Southern District of Indiana of the Adversary Proceeding.  Accordingly, LIU’s 
Opposition to USAG’s Motion for Partial Summary Judgment and LIU’s Cross-Motion for Summary Judgment do 
not reflect LIU’s consent to this Court’s jurisdiction and are subject to the arguments contained in the motion to 
withdraw the reference. 
2/ USAG filed the present motion before LIU’s response to the Complaint was even due. 
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seeks a declaration that the relevant LIU policy affords coverage for the female athlete lawsuits 

and for the other ancillary matters USAG has tendered (and in certain instances, USAG has not 

even tendered) to LIU, but also alleges that LIU breached its contractual duties related to the 

female athlete lawsuits and assorted other matters directly or indirectly involving USAG.   

As set forth more fully below, LIU is entitled to judgment as a matter of law because LIU 

has no duty to defend any of the matters tendered to LIU (or any matters identified by USAG in 

the Master Claims and Policies List attached to its complaint that have not yet been tendered to 

LIU) for at least six reasons.  First, certain of the matters USAG has tendered to LIU, such as the 

congressional investigations, fall outside of the applicable insuring agreement because they do not 

assert “Claim[s]” for a “Wrongful Act” as defined by the LIU Policy.  Second, certain of the 

matters relating to individuals other than Nassar were filed after the claims-made policy period 

expired, do not arise from “Interrelated Wrongful Acts,” and thus, cannot be considered first-made 

during the Policy Period.  Third, to the extent any of the “Claims” are in fact interrelated—namely, 

the Claims directly involving Nassar—that fact alone does not entitle USAG and related parties to 

a defense for each and every matter that has been asserted against USAG.  Fourth, the claims 

against USAG that directly involve Nassar are barred by the policy’s conduct exclusion.  Fifth, 

other coverage exclusions—including the bodily injury exclusion, the prior notice exclusion and 

the prior litigation exclusion—may further bar coverage for certain of the Claims at issue.  Sixth, 

the policy does not afford USAG coverage for ancillary matters that are not otherwise covered 

under the LIU policy, such as the attorneys’ fees that USAG is incurring in the bankruptcy case.  

USAG cannot create a basis for coverage simply because it believes it would be helpful to USAG 

overall for LIU to provide a defense for those ancillary matters.  Accordingly, for these reasons, 
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3 

discussed more fully herein, USAG’s motion for partial summary judgment should be denied, and 

LIU’s motion for summary judgment should be granted. 

II. STATEMENT OF MATERIAL FACTS

A. Material Facts Not in Dispute 

1. Nassar’s Criminal Prosecution and Sentencing 

In November 2016, Nassar was arrested and charged in Ingham County, Michigan on three 

counts of first-degree criminal sexual conduct with a person under the age of 13.3/  On February 

22, 2017, Nassar was arraigned on 22 additional counts of first-degree criminal sexual conduct in 

Ingham County and Eaton County, Michigan, as well as 14 counts of third-degree criminal sexual 

conduct.4/  On November 22, 2017, Nassar pled guilty to seven counts of first-degree criminal 

sexual conduct in Ingham County, three involving a victim under the age of 13.5/  On November 

29, 2017, Nassar pled guilty to an additional three counts of first-degree criminal sexual conduct 

in Eaton County, one involving a victim under the age of 13 and two involving victims between 

the ages of 13 and 15.6/  Nassar’s plea agreements each contain a paragraph titled “Waiver of 

Defenses,” wherein Nassar “waives any and all defenses he may have asserted at trial, including 

any defense that the conduct for which he pleads guilty was for a legitimate medical purpose.”7/

3/ See, e.g. Complaint and Jury Demand, Jane N. Doe v. Michigan State University, et al., Case No. 18-cv-
01258 (W.D. Mich.) (ECF No. 1, Nov. 9, 2018) at ¶¶ 228, 230 (“Jane N. Doe Compl.”), attached as Exhibit 1 to the 
Declaration of Nancy D. Adams (“Adams Decl.”); Complaint and Jury Demand, Jane Doe 04 v. Michigan State 
Univ. et al., Case No. 1:18-cv-00377 (W.D. Mich.) (ECF No. 1, Apr. 3, 2018), at ¶¶ 30, 37, 111 (“Doe 04 Compl.”), 
attached as Exhibit 2 to the Adams Decl.  
4/ See, e.g. Adams Decl. Ex. 1 [Jane N. Doe Compl.] at ¶ 44.   
5/ See, e.g. id. at ¶ 46; see also Plea Agreement, People of the State of Michigan v. Lawrence Gerard Nassar, 
Case No. 17-000526-FC (Mich. Cir. Ct., Ingham Cty., Nov. 22, 2017) (“Ingham County Plea Agreement”), attached 
as Exhibit 3 to the Adams Decl. 
6/ See, e.g. e.g. Adams Decl. Ex. 1 [Jane N. Doe Compl.] at ¶ 47; see also Plea Agreement, People of the 
State of Michigan v. Lawrence Gerard Nassar, Case No. 17-020217-FC (Mich. Cir. Ct., Eaton Cty., Nov. 29, 2017) 
(“Eaton County Plea Agreement”), attached as Exhibit 4 to the Adams Decl.  The criminal proceedings against 
Nassar in Ingham County and Eaton County are collectively referred to herein as the “Criminal Proceedings.”   
7/ See Adams Decl. Ex. 3 [Ingham County Plea Agreement] at 7, ¶ 16; Adams Decl. Ex. 4 [Eaton County Plea 
Agreement] at 5, ¶ 16.  
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During Nassar’s plea hearings in Ingham County and Eaton County, he stated that the criminal 

sexual conduct to which he pled guilty was for his own purpose, was against medical protocol, and 

that he knew that the victims were too young to give consent.8/

On January 24, 2018, Nassar was sentenced to a 40 to 175 year prison term for the Ingham 

County charges.9/  On February 5, 2018, Dr.  Nassar was sentenced to a 40 to 125 year prison term 

for the Eaton County charges.10/  He is currently serving a prior, separate sentence in federal prison 

for child pornography charges and faces further criminal prosecution in Walker County, Texas, 

arising out of sexual assault allegations by additional female athletes.11/ 

2. The Underlying Matters 

In the Declaratory Judgment Action, USAG seeks coverage for one hundred and fifty-one 

underlying matters (the “Underlying Matters”).12/  The Underlying Matters fall into the following 

six categories: (i) Nassar Athlete Lawsuits; (ii) Revocation Lawsuits; (iii) Investigations; (iv) 

USOC Decertification Proceeding; (v) Non-Nassar Lawsuits; and (vi) Ancillary Matters. 

8/ See Transcript of Plea Hearing at 35-36, People of the State of Michigan v. Lawrence Gerard Nassar, Case 
No. 17-000526-FC (Mich. Cir. Ct., Ingham Cty., Nov. 22, 2017) (“Ingham County Plea Hearing Tr.”), attached as 
Exhibit 5 to the Adams Decl.; Transcript of Plea Hearing at 17-18, People of the State of Michigan v. Lawrence 
Gerard Nassar, Case No. 17-020217-FC (Mich. Cir. Ct., Eaton Cty., Nov. 29, 2017) (“Eaton County Plea Hearing 
Tr.”), attached as Exhibit 6 to the Adams Decl.; see also Affidavit of Tonya Y. Bond in Support of USAG’s Motion 
for Partial Summary Judgment Against LIU (ECF No. 27-2) (“Bond Aff.”), Ex. J [LIU’s Motion to Dismiss Memo.]
at 3 n.7 (excerpting portion of Ingham County Plea Hearing Tr. at 35:16-36:23 reflecting Nassar’s acknowledgment 
of his wrongful conduct).  
9/ See Docket at 1-3, People of the State of Michigan v. Lawrence Gerard Nassar, Case No. 17-000526-FC 
(Mich. Cir. Ct., Ingham Cty., Jan. 24, 2018) (“Ingham County Docket”), attached as Exhibit 7 to the Adams Decl.; 
see also Adams Decl. Ex. 1 [Jane N. Doe Compl.] at ¶ 253. 
10/ See Docket at 4-5, People of the State of Michigan v. Lawrence Gerard Nassar, Case No. 17-020217-FC 
(Mich. Cir. Ct., Eaton Cty., Feb. 5, 2018) (“Eaton County Docket”), attached as Exhibit 8 to the Adams Decl.; see 
also Adams Decl. Ex. 1 [Jane N. Doe Compl.] at ¶ 254. 
11/ See, e.g. Adams Decl. Ex. 1 [Jane N. Doe Compl.] at ¶ 45; see also Ralph Ellis, Larry Nassar Transferred 
to Federal Prison in Arizona, CNN.COM (Feb. 10, 2018, 7:28pm), https://www.cnn.com/2018/02/10/us/larry-nassar-
transferred-to-tucson-prison/index.html, attached as Exhibit 9 to the Adams Decl. 
12/ The Underlying Matters include all of the matters identified in USAG’s Master Claims and Policies List 
(ECF No. 2).  LIU disputes the classifications of these matters in USAG’s list, and accordingly submits with this 
memorandum schedules that more accurately classify the identified matters.  See Adams Decl. Exs. 10-14. 
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i. Nassar Athlete Lawsuits 

More than 100 lawsuits have been filed against USAG arising out of Nassar’s sexual abuse 

of female athletes (the “Nassar Athlete Lawsuits”).13/  In the Nassar Athlete Lawsuits, the female 

athletes (the “Athlete Plaintiffs”) assert a number of claims against USAG, including negligent 

failure to warn, train, or protect them, and negligent hiring, retention, and supervision, all of which 

arise out of USAG’s employment of Nassar from approximately 1986 to 2015.14/ Broadly, the 

Athlete Plaintiffs allege that USAG’s acts, conduct, and omissions, as well as its policies, customs, 

and practices with respect to investigating sexual assault allegations, severely compromised the 

safety and health of the Athlete Plaintiffs, resulting in repeated instances of sexual assault, abuse, 

and molestation by Nassar.15/

ii. Revocation Lawsuits16/

USAG seeks coverage from LIU for two lawsuits brought by former coaches and gyms 

(the “Revocation Lawsuits”).17/  First, USAG seeks coverage for a lawsuit filed against it on April 

20, 2018 by Bela and Martha Karolyi, together with several entities owned by the Karolyis 

(collectively, the “Karolyis”), in Texas state court.  The Karolyis operated Karolyi Ranch, which 

USAG used as the U.S. Women’s National Team Training Center and where some of Nassar’s 

13/ See USA Gymnastics’ Brief in Support of Motion for Partial Summary Judgment (ECF No. 27) (“USAG SJ 
Memo.”), at 2.  A schedule reflecting each of the Nassar Athlete Lawsuits, titled “Schedule A: Nassar Athlete 
Lawsuits,” is attached as Exhibit 10 to the Adams Decl.  In its Complaint filed on February 1, 2019, USAG 
designated 131 lawsuits as “Underlying Survivor Claims.”  As discussed infra, three of the 131 lawsuits so 
identified by USAG do not allege any abuse by Nassar and thus are not included in the Nassar Athlete Lawsuits.   
14/ See, e.g., Notice of Removal and Complaint for Damages, Jane PCNE Doe et al. v. USA Gymnastics et al., 
Case No. 2:18-cv-3464 (C.D. Cal.) (ECF No. 1, Apr. 25, 2018), at ¶¶ 7-9, 25, 35, 37, 39, 50-52 (“PCNE Doe 
Compl.”), attached as Exhibit 15 to the Adams Decl.; Adams Decl. Ex. 2 [Doe 04 Compl.] at ¶¶ 6, 105-107, 173, 
318-399.   
15/ See, e.g., Adams Decl. Ex. 15 [PCNE Doe Compl.] at ¶¶ 12, 15, 41, 42, 50, 53; Adams Decl. Ex. 2 [Doe 04 
Compl.] at ¶¶ 25, 351, 374.
16/ This is the term the USAG used to describe these matters and thus, LIU has similarly used that term here. 
17/ A schedule identifying the Revocation Lawsuits, titled “Schedule B: Revocation Lawsuits,” is attached as 
Exhibit 11 to the Adams Decl.   
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alleged abuse occurred.18/  The Karolyis seek contractual and equitable indemnification from 

USAG for the lawsuits that have been brought against them, which they allege “arise out of” 

Nassar’s sexual misconduct.19/  LIU responded to USAG’s tender and denied coverage for the 

Karolyi lawsuit because the LIU Policy does not afford coverage to USAG for this action based 

on the Conduct Exclusion as well as other referenced policy provisions.20/

Second, USAG seeks coverage for a lawsuit filed against it on November 2, 2018 by the 

owners of All Olympia Gymnastic Center Los Angeles (the “All Olympia Plaintiffs”) in California 

state court.  The All Olympia Plaintiffs allege that, as a result of their contractual relationship with 

USAG, which required them to send gymnasts to the Karolyis’ training facility in Texas, the 

“finances and reputation” of their gym were destroyed when negative publicity surrounding the 

sexual abuse committed by Nassar falsely implicated them in Nassar’s misconduct.21/  The All 

Olympia Plaintiffs assert various claims against USAG, including breach of contract, breach of 

fiduciary duty, fraud, negligence, unfair competition, and conspiracy, all arising from Nassar’s 

sexual abuse of gymnasts.  The All Olympia Plaintiffs also assert a claim for contractual 

indemnification against USAG in connection with their settlement of a lawsuit brought by a 

gymnast who alleged that she had been sexually abused by Nassar.22/

18/ See Plaintiffs’ Original Petition for Declaratory Judgment and Damages, BMK Training Facilities, Ltd. et 
al. v. United States Olympic Committee et al., Cause No. 1828723 (278th Judicial Dist., Walker Cty., TX) at ¶¶ 3.1-
3.4, 5.9, 7.24 (“Karolyi Compl.”), attached as Exhibit 16 to the Adams Decl.  
19/ Adams Decl. Ex. 16 [Karolyi Compl.] at 1, 14, 22-23.   The Karolyis also asserted various other claims 
against USAG based on Nassar’s conduct, including breach of contract, breach of fiduciary duty, premises defect, 
nuisance, negligence, and vicarious liability.  Id. at ¶¶  5.10, 5.22, 5.25-5.26, 7.1-7.7, 7.11-7.13., 7.14-7.30. 
20/ See Bond Aff. Ex. A [Oct. 26, 2018 Adams Letter], at 15.   
21/ See First Amended Complaint for Damages and Demand for Jury Trial, All Olympia Gymnastic Center 
Inc., et al. v. Lawrence Nassar, et al., Case No. 18STCV02484 (L.A. Sup. Ct., CA) at ¶¶ 2, 7 (“All Olympia 
Compl.”), attached as Ex. 17 to the Adams Decl. 
22/ Id. at ¶¶ 105-115.   

Case 19-50012    Doc 132    Filed 04/19/19    EOD 04/19/19 15:16:44    Pg 13 of 52



7 

iii. Investigations23/

USAG seeks coverage from LIU for investigations initiated by: (1) the Consumer 

Protection Division of the Indiana Attorney General’s Office (“Indiana Attorney General’s 

Investigation”) 24/; (2) the U.S. House of Representatives Committee on Energy and Commerce, 

U.S. House of Representatives Committee on Oversight and Government Reform, and U.S. Senate 

Committee on Commerce, Science, and Transportation (the “Congressional Investigations”)25/; 

and (3) the U.S. Olympic Committee (the “USOC Investigation”)26/ (collectively, the 

“Investigations”).  LIU responded to USAG’s tender of the Investigations by letter, in which it 

explained that the LIU Policy did not afford coverage to USAG based on the LIU policy’s 

exclusion barring coverage for certain prohibited conduct, among other reasons.27/

iv. The USOC Decertification Proceeding

USAG also seeks coverage for a decertification proceeding initiated against it by the U.S. 

Olympic Committee (the “USOC Decertification Proceeding”).  On November 5, 2018, USOC 

initiated a proceeding against USAG pursuant to Section 8 of the USOC bylaws seeking to revoke 

USAG’s recognition as a National Governing Body of the USOC.28/  In its Complaint, USOC 

alleges that, in 2016, USAG engaged Deborah J. Daniels of Kreig DeVault LLP to conduct an 

independent review of USAG’s bylaws, policies, procedures and practices relating to the handling 

of sexual misconduct matters.29/  On June 26, 2017, Daniels released a report which advised USAG 

23/ A schedule reflecting each of the Investigations, titled “Schedule C: Investigations,” is attached as Exhibit 
12 to the Adams Decl. 
24/ See Affidavit of Corporate Representative James Scott Shollenbarger in Support of USAG’s Motion for 
Partial Summary Judgment Against LIU (ECF No. 27-1) (“Shollenbarger Aff.”), Ex. C [Indiana Attorney General 
CID].  See also Declaration of Arlene Levitin (“Levitin Decl.”) at ¶ 2. 
25/ See Levitin Decl. at ¶ 3. 
26/ See Levitin Decl. at ¶ 4. 
27/ See Bond Aff. Ex. A [Oct. 26, 2018 Adams Letter], at 15.   
28/ See Shollenbarger Aff. Ex. B [USOC Complaint dated Nov. 5, 2018].  
29/ See id. at ¶ 12.    
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to implement numerous recommendations to “protect[] young athletes from abuse.”30/  USOC 

further alleges in its Complaint that, although a number of the recommendations in Ms. Daniels’ 

report were addressed, “many remain underway and are not yet completed. USAG’s prospects of 

fully implementing the recommendations appear to be poor.”31/  LIU responded to USAG’s tender 

of the USOC Decertification Proceeding by letter, in which it explained that the LIU Policy did 

not afford coverage to USAG based on the Conduct Exclusion as well as other indicated policy 

provisions.32/

v. Non-Nassar Lawsuits 

USAG seeks coverage from LIU for seven lawsuits that do not involve abuse by Nassar 

(the “Non-Nassar Lawsuits”)33/ which were filed after the expiration of the LIU policy.34/  Three 

of the Non-Nassar Lawsuits were brought by former gymnasts who allege that they were sexually 

abused by coaches other than Nassar.35/  Three of the Non-Nassar Lawsuits were brought by 

coaches other than Nassar who assert claims against USAG in connection with its handling of 

disciplinary proceedings related to those coaches.36/  The seventh Non-Nassar Lawsuit was brought 

30/ See id. at ¶ 12.   
31/ See id. at ¶ 13. 
32/ See Bond Aff. Ex. D [Nov. 9, 2018 Adams Letter], at 3-4.   
33/ A schedule identifying the Non-Nassar Lawsuits, titled “Schedule D: Non-Nassar Lawsuits,” is attached as 
Exhibit 13 to the Adams Decl.   
34/ See Emails from Tonya Bond, Esq. dated July 24, 2018 and Aug. 21, 2018, attached as Exhibit 24 to the 
Adams Decl.  By emails dated July 24, 2018 and August 21, 2018, USAG’s counsel confirmed to LIU’s counsel that 
USAG was not tendering two of the Non-Nassar Lawsuits to LIU for defense or indemnity. 
35/ See Petition, Ashley Davis et al. v. Edward Gerald Spinelli et al., Case No. CJ-2018-3900 (Dist. Ct. 
Oklahoma Cty., OK), filed on July 19, 2018, at ¶¶ 18, 22, attached as Exhibit 18 to the Adams Decl.; Class Action 
Complaint and Jury Demand, Marcia Frederick v. Richard Carlson et al., Case No. 1:18-cv-11299 (D. Mass.) (ECF 
No. 1, June 20, 2018), at ¶¶ 59, 87-88, attached as Exhibit 19 to the Adams Decl.; Complaint for Damages, John 
Doe and Jane Doe v. USA Gymnastics, Inc., Cause No. 49D07-1903-CT-008601 (Marion County Superior Court, 
Indiana), filed on March 1, 2019, at ¶¶ 4-5, 9-10, attached as Exhibit 33 to the Adams Decl.  
36/ See Complaint and Request for Jury Trial, Mihael Anton v. USA Gymnastics, Cause No. 49D02-1802-PL-
005398 (Marion Sup. Ct., IN), filed on Feb. 9, 2018, at ¶¶ 20-23, 26-27, 37-38, 47-48, 54, attached as Exhibit 20 to 
the Adams Decl.; Verified Petition, Richard Carlson v. USA Gymnastics, Index No. 613294/2018 (Sup. Ct. Nassau 
Cty., NY), filed on October 1, 2018, at ¶¶  6, 17, 30, 55, 76, attached as Exhibit 21 to the Adams Decl.; Complaint: 
Defamation by Implication, William O. West v. USA Gymnastics, Case No. 8:18-cv-01616-CEH-JSS (M.D. Fla.) 
(ECF No. 1, July 5, 2018), at ¶¶ 11-12, attached as Exhibit 22 to the Adams Decl. 
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by an attorney seeking declaratory relief concerning the absence of a conflict of interest arising 

from his prior employment at a law firm that serves as panel counsel for USAG.37/

vi. Ancillary Matters 

In addition to the foregoing, USAG seeks coverage from LIU for: (1) the defense of 

individuals and witnesses in criminal proceedings involving Debra Van Horn, Stephen Penny, and 

 (the “Individual Criminal Matters”);38/ (2) a deposition subpoena issued to Amy White 

in one of the Athlete Lawsuits (the “White Deposition Subpoena”); and (3) USAG’s fees and costs 

associated with the bankruptcy case and crisis management (collectively, the “Ancillary 

Matters”).39/  LIU responded to USAG’s tender of the Individual Criminal Matters by letter, in 

which it explained that the LIU Policy did not afford coverage for these matters.40/

3. The LIU Policy 

LIU issued a Nonprofit Executive Advantage Policy to USAG for the policy period from 

May 16, 2016 through May 16, 2017 (the “LIU Policy”).41/  The Insuring Agreement for the LIU 

Policy provides as follows:42/ 

The Insurer shall pay on behalf of the Insureds all Loss which they shall 
become legally obligated to pay as a result of a Claim first made during the 
Policy Period or Discovery Period, if applicable, against the Insureds for 
a Wrongful Act which takes place before or during the Policy Period.43/ 

As Amended by Endorsement No. 4, para. 8, the LIU Policy defines “Claim” to mean: 

(a) a written demand for monetary or non-monetary relief against an 
Insured; 

37/ See Original Petition for Declaratory Judgment and Application for Temporary Restraining Order and 
Temporary Injunction, Erfrain Gonzalez Jr. v. USA Gymnastics, Inc., Cause No. 2018-83861 (127th Judicial Dist., 
Harris Cty., TX), filed on November 21, 2018, at ¶¶ 7-12, 20-22, attached as Exhibit 23 to the Adams Decl.   
38/ See Levitin Decl. at ¶ 5.   
39/ A schedule reflecting each of the Ancillary Matters, titled “Schedule E: Ancillary Matters,” is attached as 
Exhibit 14 to the Adams Decl.  See also Levitin Decl. at ¶¶ 5-6. 
40/ See Letter from Nancy D. Adams, Esq. dated November 16, 2018, attached as Exhibit 6 to the Levitin Decl.  
41/ See Nonprofit Executive Advantage Policy (ECF No. 2-14) (“LIU Policy”), at MP-003182.   
42/ Bolded words indicate that the term is defined in the Policy. 
43/ See LIU Policy, § 1, at MP-003184.  A bold term means that the term is defined in the LIU Policy. 
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(b) the commencement of a civil or criminal judicial proceeding or 
arbitration against an Insured; 

(c) the commencement of a formal criminal, administrative or 
regulatory proceeding or formal investigation against an Insured, 
including any brought before the Equal Employment Opportunity 
Commission or any similar state, local or territorial governmental 
agency; … 

including any appeal therefrom. A Claim will be deemed first made on the 
date an Insured receives a written demand, complaint, indictment, notice 
of charges, or order of formal investigation.44/

The LIU Policy defines the term “Insured(s)” to include both “Insured Persons” and the “Insured 

Organization.”45/  There is no dispute that USAG is an “Insured Organization.” 46/  The LIU Policy 

defines “Insured Person(s)” to mean: 

one or more natural persons who were, now are, or shall hereafter be duly 
elected or appointed directors, trustees, officers, employees, committee 
members or volunteers of the Insured Organization, or, with respect to a 
Subsidiary operating outside the United States, their functional equivalent, 
regardless of title.47/ 

In the Nassar Athlete Lawsuits, the Athlete Plaintiffs allege that Nassar was an employee of 

USAG.48/  USAG contends that Nassar was a volunteer of USAG.  Regardless, because the 

definition of “Insured Person” includes both employees and volunteers, Nassar qualifies as an 

Insured Person. 

The LIU Policy defines “Wrongful Act” as: 

(a) any actual or alleged error, misstatement, misleading statement, act, 
omission, neglect, or breach of duty, or Employment Practices 
Wrongful Act committed or attempted by the Insured Persons in 
their capacities as such or by the Insured Organization; or 

44/ See id. § 23.3, at MP-003199.   
45/ See id. § 23.10, at MP-003190.   
46/ See id. § 23.11, at MP-003190.   
47/ See id. § 23.12, at MP-003190. 
48/ See, e.g., Adams Decl. Ex. 2 [Doe 04 Compl.] at ¶¶ 6, 182; Adams Decl. Ex. 15 [PCNE Doe Complaint], at 
¶¶ 7-9.   
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(b) any matter claimed against the Insured Persons solely by reason of 
their status as Insured Persons.49/ 

Thus, whether Nassar was acting within his capacity as an Insured Person, implicates whether a 

matter constitutes a “Wrongful Act” and not, as USAG contends, whether Nassar is an Insured 

Person.    

The LIU Policy is a claims-made policy, meaning that only claims first made during the 

policy period may be considered for coverage.  The LIU Policy provides that, for Claims arising 

from the same Wrongful Act or Interrelated Wrongful Acts, those claims are deemed to have been 

made when the first claim is made.  Thus, the LIU Policy provides that:  

All Claims arising from the same Wrongful Act or Interrelated Wrongful 
Acts shall be deemed one Claim and subject to a single limit of liability.  
Such Claim shall be deemed first made on the date the earliest of such 
Claims is first made, regardless of whether such date is before or during the 
Policy Period.50/

The Term “Interrelated Wrongful Acts” is defined as “Wrongful Acts that have as a common nexus 

any fact, circumstance, situation, event, transaction, cause or series of causally connected facts, 

circumstances, situations, events, transactions, or causes.”51/

The LIU Policy contains at least four exclusions which are relevant here.  First, the LIU 

Policy contains a Conduct Exclusion which provides as follows: 

This Policy does not apply to any Claim made against any Insured: . . .  

based upon, arising from, or in any way related to: 

(a) any Insureds gaining in fact any personal profit, remuneration or 
advantage to which they were not legally entitled; or 

(b) any deliberately dishonest, malicious or fraudulent act or omission 
or any willful violation of law by any Insured; 

49/ See LIU Policy § 23.22, at MP-003191 - MP-003192 (emphasis added).   
50/ See id. § 9.2, at MP-003186.   
51/ See id. § 23.13, at MP-003190.   
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provided, however, this exclusion shall only apply if it is finally adjudicated 
that such conduct in fact occurred. 

For purposes of determining the applicability of [this Section], the 
Wrongful Act of any Insured Person shall not be imputed to any other 
Insured Person.52/ 

Second, the LIU Policy contains a Bodily Injury Exclusion, which bars coverage for “any Claim 

made against any Insured” for “…bodily injury, sickness, disease, death.53   Third, the LIU Policy 

contains a Prior Litigation Exclusion that bars coverage for “any Claim made against any Insured 

. . .  

based upon, arising from, or in any way related to: 

(a) any demand, suit, or other proceeding against any Insured which 
has been made, which existed, or was pending prior to the applicable 
Prior Litigation Date set forth in Item V of the Declarations; or  

(b) the same or substantially the same facts, circumstances or 
allegations involved in such demand, suit, or other proceeding;”54/

Fourth, the LIU Policy also contains a Prior Notice Exclusion that bars coverage for “any Claim 

made against any Insured . . .  

based upon, arising from, or in any way related to any error, misstatement, 
misleading statement, act, omission, neglect or breach of duty which has 
been reported or has been the subject of any notice under any insurance 
policy of which this Policy is a renewal or replacement or under any other 
policy which it may succeed in time …” 55/ 

III. FACTS IN DISPUTE 

A. Nassar Is an “Insured Person” 

USAG makes two misstatements concerning LIU’s treatment of Nassar.  First, USAG 

incorrectly contends that LIU has previously stated that Nassar was an employee of USAG.56/  To 

52/ See id. § 4.9, at MP-003185, MP-003197.   
53/ See id. § 4.1, at MP-003184.   
54/ See id. § 4.5, at MP-003185.   
55/ See id. § 4.3, at MP-003185. 
56/ See USAG SJ Memo. at 9, n.7.   
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the contrary, LIU stated that “the Athlete Plaintiffs allege that Nassar was an employee of USAG” 

(emphasis added).57/  Second, USAG erroneously contends that “LIU previously asserted that 

Nassar was not an ‘insured [person]’ when he committed the abuse.”58/  In support of this 

contention, USAG cites LIU’s coverage position letter dated March 12, 2018.59/  In that letter, LIU 

explained that, because the LIU Policy’s definition of “Wrongful Act” requires that any alleged 

misconduct be committed or attempted by Insured Persons “in their capacities as such,” then, “to 

the extent Nassar qualifies as an ‘Insured Person’ under the [LIU Policy],” there is no coverage 

for Nassar because “he was not acting within the scope of his employment or duties for USAG 

when he committed the alleged acts of sexual abuse.”60/ Thus, the claimants did not allege any 

“Wrongful Act” as to Nassar. 

B. Whether a “Claim” Was First Made During the Policy Period 
of the LIU Policy 

USAG contends that the first “Claim” it received from a former athlete alleging abuse by 

Nassar was on May 25, 2016, during the LIU Policy Period.61/  However, whether a “Claim” was 

“first made” prior to or, alternatively, during the Policy Period of the LIU Policy is a question of 

fact.  A number of the Athlete Plaintiffs allege that, in 1998, USAG received a “complaint” 

concerning Nassar’s sexual abuse.62/  The Athlete Plaintiffs further allege that the “complaint” was 

57/ See Bond Aff. Ex. J [LIU’s Motion to Dismiss Memo.], at 9, n.18.  As discussed above, USAG contends 
that Nassar was a volunteer of USAG.  Either way, Nassar is an “Insured Person” under the LIU Policy because the 
definition of “Insured Person” includes both employees and volunteers.       
58/ See USAG SJ Memo. at 23.   
59/ See USAG SJ Memo. at 23. 
60/ See Bond Aff. Ex. B [Mar. 12, 2018 Das Letter] at 7, 12.    
61/ See USAG SJ Memo. at 16; see also Shollenbarger Aff. at ¶ 4. 
62/ See, e.g., Complaint and Jury Demand, Jane Doe 05 v. USA Gymnastics Inc. at al., Case No. 1:18-cv-
01124 (W.D. Mich.) (ECF No. 1, September 27, 2018) at ¶ 146 (“Jane 05 Doe Compl.”), attached as Exhibit 25 to 
the Adams Decl.; Complaint and Demand for Jury Trial, Dickman v. Michigan State Univ. et al., Case No. 1:18-cv-
1296 (W.D. Mich.) (ECF No. 1, November 19, 2018) at ¶ 341 (“Dickman Compl.”), attached as Exhibit 26 to the 
Adams Decl.; Complaint and Jury Demand, Jane Doe 02 v. USA Gymnastics Inc. at al., Case No. 1:18-cv-01121 
(W.D. Mich.) (ECF No. 1, September 27, 2018) at ¶ 146 (“Jane 02 Doe Compl.”), attached as Exhibit 27 to the 
Adams Decl. 
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made to John Geddert, who they allege was an agent of USAG.63/  Certain Athlete Plaintiffs also 

allege that “[USAG] compiled confidential sexual misconduct complaint files about 54 coaches 

over a 10-year period from 1996 to 2006 . . .  It’s unclear which, if any, of the complaints in those 

files were reported to authorities.”64/

Additionally, in a report published by the law firm Ropes & Gray in December 2018 

summarizing the results of its investigation concerning Nassar’s sexual misconduct, Ropes & Gray 

concluded that, “[o]ver more than two decades, a number of survivors of Nassar’s abuse reported 

his conduct to coaches, trainers and other adults in positions of authority.”65/  Ropes & Gray also 

concluded that USAG received multiple reports of Nassar’s sexual abuse of female athletes 

beginning in June 2015, and reported the allegations to the Federal Bureau of Investigation in July 

2015.66/   Beginning with its response to USAG’s tender of the athlete demand letter dated May 

25, 2016, and in every subsequent letter setting forth its coverage position with respect to the 

Nassar matters, LIU reserved its rights to deny coverage on the grounds that the Claim was not 

“first made” during the Policy Period of the LIU Policy, which incepted on May 16, 2016.67/

C. LIU’s Coverage Position 

In an effort to persuade this Court that LIU improperly “shifted” its coverage position, 

USAG distorts the letters that LIU sent USAG addressing USAG’s tenders of the earliest 

Underlying Matters.  USAG incorrectly asserts that, in “each” of the first five coverage letters 

that LIU issued, LIU “conceded” that “the lawsuits, the USOC investigation, and the U.S. House 

63/ See, e.g., Adams Decl. Ex. 25 [Jane 05 Doe Compl.] at ¶ 146; Adams Decl. Ex. 26 [Dickman Compl.] at 
¶ 341; Adams Decl. Ex. 27 [Jane 02 Doe Compl.] at ¶ 146.   
64/ See, e.g., Complaint and Jury Demand, Jane BR 1 Doe et al. v. Michigan State Univ., et al., Case No. 18-
cv-01169 (W.D. Mich.) (ECF No. 1, October 15, 2018) at ¶ 289, attached as Exhibit 28 to the Adams Decl.   
65/ See Shollenbarger Aff. Ex. H [Ropes & Gray Report], at 47.   
66/ See id. at 58-61, 77. 
67/ See, e.g., Bond Aff. Ex. C [Jan. 3, 2017 Schivley Letter], at 13; Bond Aff. Ex. F [Apr. 6, 2017 Schivley 
Letter], at 13-17; Bond Aff. Ex. A [Oct. 26, 2018 Adams Letter], at 10.   
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investigation were ‘Claims’ alleging ‘Wrongful Acts’ and were covered by the policy’s insuring 

agreements.”68/  USAG further asserts that LIU took the position that “all of these claims” allege 

the same or Interrelated Wrongful Acts.69/

USAG’s assertions concerning LIU’s coverage position are incorrect for several reasons.  

First, the five letters USAG cites addressed the earliest Nassar Athlete Lawsuits that were filed.  

Of these five letters, only the last letter, dated March 12, 2018, also addressed the USOC 

investigation and the U.S. House investigation.70/  Second, LIU has always asserted that, to the 

extent the Nassar Athlete Lawsuits, the USOC Investigation, and the U.S. House Committee on 

Oversight and Government Reform investigation fall within the scope of the insuring agreement 

of the LIU Policy, these matters allege Interrelated Wrongful Acts.71/  To the extent USAG 

suggests otherwise, it is incorrect.  Third, with respect to the USOC Investigation and the U.S. 

House Committee on Oversight and Government Reform investigation, USAG altogether 

disregards LIU’s reservation of rights.72/  Consistent with its reservation of rights, when LIU 

issued its October 26, 2018 coverage letter, it clarified that the U.S. House Committee on 

68/ See USAG SJ Memo. at 6.   
69 See id.
70/ See Bond Aff. Ex. B [Mar. 12, 2018 Das Letter], at 4.   
71/ See Bond Aff. Ex. A [Oct. 26, 2018 Adams Letter], at 11.  LIU’s March 12, 2018 letter addressed the 
investigation commenced by the U.S. House of Representatives Committee on Oversight and Government Reform.  
USAG had not yet tendered the investigations commenced by the U.S. House of Representatives Committee on 
Energy and Commerce or the U.S. Senate Committee on Commerce, Science, and Transportation.  Thus, USAG’s 
assertion that LIU addressed the potential for coverage for the U.S. House of Representatives Committee on Energy 
and Commerce investigation in its first four coverage letters is incorrect.  Moreover, apart from the earliest Nassar 
Athlete Lawsuits, the USOC Investigation, and the U.S. House of Representatives Committee on Oversight and 
Government Reform investigation, LIU’s March 12, 2018 letter did not address any of the other Underlying Matters 
for which USAG now seeks coverage. 
72/ See Bond Aff. Ex. B [Mar. 12, 2018 Das Letter], at 1, 8, 15, incorporating by reference Bond Aff. Ex. H 
[Sept. 22, 2017 Das Letter], at 7.  In its March 12, 2018 letter, LIU specifically reserved the right to “deny any 
obligation to USAG based on the Policy language, exclusions, definitions, conditions and endorsements” and to 
“amend and/or supplement [its] coverage position,” specifically stated that coverage for the USOC Investigation and 
the U.S. House Committee on Oversight and Government Reform investigation was only available to USAG 
“subject to the [LIU Policy’s] provisions and exclusions,” and expressly stated that “no action taken by [LIU] in 
connection with the investigation or handling of this matter should be deemed as an admission of coverage under 
[LIU’s] Policy.” 
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Oversight and Government Reform investigation letter did not constitute a “Claim,” and that the 

USOC investigation letter did not constitute a “Claim” for a “Wrongful Act.”73/  Lastly, in its 

brief, USAG also incorrectly alleges that LIU “has not responded” to its request for defense 

counsel for Stephen Penny or Amy White.74/  USAG has since corrected this misstatement.75/

IV. ARGUMENT 

A. The Interpretation of an Insurance Contract and the Duty to Defend. 

The meaning of the terms of an insurance contract is a question of law for the court.76/ See 

Tippecanoe Valley Sch. Corp. v. Landis, 698 N.E.2d 1218, 1220-21 (Ind. Ct. App. 1998).  In 

construing an insurance contract, a court interprets the language of the policy according to the 

plain and ordinary meaning of its terms, just as it would any other contract.  See Beam v. Wausau 

Ins. Co., 765 N.E.2d 524, 528 (Ind. 2002).  “In insurance policies, ‘an ambiguity is not 

affirmatively established simply because controversy exists and one party asserts an interpretation 

contrary to that asserted by the opposing party.’”  Id. Courts’ differing interpretations of a 

particular policy term do not render the term per se ambiguous.  See Allgood v. Meridian Sec. Ins. 

Co., 836 N.E.2d 243, 248 (Ind. 2005).  “If an insurance contract is clear and unambiguous, the 

language must be given its plain meaning,” because a court “may not rewrite an insurance 

contract.”  Estate of Eberhard v. Ill. Founders Ins. Co., 742 N.E.2d 1, 2 (Ind. Ct. App. 2000).  An 

insurer is not required to defend its insured where the claims asserted are not covered by the policy 

or are “clearly excluded under the policy.”  Jim Barna Log Sys. Midwest, Inc. v. Gen. Cas. Ins. 

73/ See Bond Aff. Ex. A [Oct. 26, 2018 Adams Letter], at 9.  Regardless, USAG does not allege—nor can it—
that LIU has waived its coverage position with respect to this issue.  See, e.g., Transcon. Ins. Co. v. J.L. Manta, Inc., 
714 N.E.2d 1277, 1280 (Ind. Ct. App. 1999) (recognizing the “general rule” in Indiana that waiver is “not available 
to create or extend the scope of coverage of an insurance contract”).  
74/ See USAG SJ Memo. at 8.   
75/ See USAG’s Verified Motion to Correct the Record on Its Motion for Partial Summary Judgment Against 
LIU (ECF No. 80, Mar. 20, 2019). 
76/ LIU presumes that Indiana law applies to the LIU Policy.   
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Co., 791 N.E.2d 816, 823 (Ind. Ct. App. 2003), disapproved on other grounds as stated in Trinity 

Homes LLC v. Ohio Cas. Ins. Co., 864 F. Supp. 2d 744, 753 n.4 (S.D. Ind. 2012).

Although the insurer has the burden to demonstrate the applicability of an exclusion,77/ the 

insured has the initial burden of proving that a claim falls within the coverage of the policy.  See 

PSI Energy, Inc. v. Home Ins. Co., 801 N.E.2d 705, 727 (Ind. Ct. App. 2004) (noting that insured 

bears burden of proof in establishing that it has satisfied the conditions that render it entitled to 

coverage under an insurance policy).   

B. Certain of the Underlying Matters Are Not “Claims” Under the LIU 
Policy. 

As a threshold matter, USAG must demonstrate that each matter constitutes a “Claim” as 

defined by the LIU Policy.  The LIU Policy defines “Claim” as a (i) “written demand for monetary 

or non-monetary relief against an Insured,” (ii) a “civil or criminal judicial proceeding or 

arbitration against an Insured,” or (iii) “a formal criminal, administrative, or regulatory proceeding 

or formal investigation against an Insured” that results in “sums which the Insureds are legally 

obligated to pay.”78/   As set forth more fully below, the following Underlying Matters are not 

Claims: 

• Congressional Investigations; 

• USOC Investigation; 

• The seven purported claims noticed by athletes that have not been filed in any court; 

and 

• The lawsuit brought by Katherine Gordon. 

77/ Exclusions are not, contrary to USAG’s contention, “subject to … strict scrutiny.”  See USAG SJ Memo. at 
10.  The cases USAG cites for this contention merely confirm that an exclusion must be clear or “plainly expressed.”  
See, e.g., Asbury v. Ind. Union Mut. Ins. Co., 441 N.E.2d 232, 236 (Ind. Ct. App. 1982) (internal quotation marks 
omitted); see also Standard Mut. Ins. Co. v. Bailey, 868 F.2d 893, 897 n.5 (7th Cir. 1989). 
78/ See LIU Policy § 23.3, at MP003184, 003199. 

Case 19-50012    Doc 132    Filed 04/19/19    EOD 04/19/19 15:16:44    Pg 24 of 52



18 

Absent a Claim as defined by the LIU Policy, these matters do not fall within the scope of the 

Insuring Agreement and therefore the LIU Policy thus does not afford coverage for them.  

First, the Congressional Investigations are not “Claims,” as defined by the LIU Policy, 

because they do not constitute “formal . . . administrative or regulatory proceeding[s] or formal 

investigation[s].”  See Office Depot v. Nat’l Union Fire Ins. Co., 734 F. Supp. 2d 1304 (S.D. Fla. 

2010).  In Office Depot, the insurance policy defined “Claim” as including “an administrative or 

regulatory proceeding against an Organization.”  Id. at 1309.  The court gave the word 

“proceeding” its plain meaning—“a formal legal action or hearing conducted in a court of law or 

before some other official tribunal”—and rejected the insured’s argument that the word 

“proceeding” should include an “official ‘investigation’” or a “preliminary … investigatory 

action.”  Id. at 1317, 1320.  Accordingly, the policy did not provide coverage for costs the insured 

incurred “in voluntarily responding to a[n SEC] investigation that did not culminate in filing of a 

judicial or administrative complaint by the SEC against the company or any of its officers or 

directors.”  Id. at 1307.  The Tenth Circuit has similarly concluded that the “plain meaning” of 

“proceeding” is “the regular and orderly progression of a lawsuit.”  See, e.g., MusclePharm Corp. 

v. Liberty Ins. Underwriters, Inc., 712 F. App’x 745, 755 (10th Cir. 2017). 

As for a “formal investigation,” an investigation will only rise to the level of a covered 

“Claim” if some type of compulsory process is present.  See ACE Am. Ins. Co. v. Ascend One 

Corp., 570 F. Supp. 2d 789, 796 (D. Md. 2008) (noting that “investigative demands have been 

found to constitute a claim” when “the insured was required to produce testimony and documents 

pursuant to an ongoing investigation of its activities” as the goal was ultimate prosecution, but 

non-compulsory investigations would not constitute a claim (emphasis added)); see also Hoyt v. 
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St. Paul Fire & Marine Ins. Co., 607 F.2d 864, 866 (9th Cir. 1979) (stating that a “request for 

information and explanation” cannot transform an inquiry into a “Claim” (emphasis added)). 

As these cases demonstrate, there is a difference between cooperating with a non-coercive, 

oversight investigation that does not pose an immediate risk of, or result in, a lawsuit, and 

complying with a mandatory demand for document production or testimony in the context of an 

intended prosecution against the insured.  The Congressional Investigations fall into the former 

category and thus do not constitute a “Claim.”  First, the House Committee on Energy and 

Commerce arranged for a “requested briefing” at which Kerry Perry, USAG’s President and CEO, 

“agree[d] to testify” to “assist the Committee’s oversight.”79/  USAG produced documents at “the 

Committee’s request” merely to “assist the Committee in its [oversight] investigation.”80/  Second, 

the House Committee on Oversight and Government Reform sent USAG “document requests” to 

“assist the Committee’s [oversight] investigation.”81/  Third, the Senate Committee on Commerce, 

Science, and Transportation, and its Subcommittee on Consumer Protection, Product Safety, 

Insurance, and Data Security, “requested information” from USAG and “invite[d]”—not 

demanded that—Ms. Perry to testify at a hearing to “gather insight” on reforms implemented 

following the revelations of the Nassar abuse.82/  Following that hearing, the Senate Committee 

thanked Ms. Perry for her testimony and sent noncompulsory follow-up questions.83/  These 

“requests” for documents and testimony do not include the “command” necessary to deem this 

congressional “investigation” a “Claim” under the LIU Policy.  USAG cannot transform these 

79/ Shollenbarger Aff. Ex. D [U.S. House Letter], at 114, 117-18. 
80/ Id. at 119, 122. 
81/ Id. at 124-127. 
82/ Shollenbarger Aff. Ex. E [U.S. Senate Letter], at 133-34; see id. at 142 (“[W]e respectfully request answers 
to the following questions and all supporting documentation[.]”). 
83/ Id. at 135 (noting that if Ms. Perry did not answer the questions, “the committee reserves the right to print 
the posed questions in the formal hearing record noting your response was not received at the time the record was 
published”). 
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oversight requests “into the substantive equivalent of a Department of Justice subpoena or Civil 

Investigative Demand.” See St. Paul Mercury Ins. Co. v. Foster, 268 F. Supp. 2d 1035, 1046 (C.D. 

Ill. 2003).  The USOC Investigation is not a “Claim” under the LIU Policy for the same reasons.84/

Aside from the Congressional Investigations, USAG seeks coverage for several matters 

that plainly do not constitute “Claim[s].”  First, USAG seeks coverage for seven purported claims 

by athletes that have not been filed in any court.  These seven matters have not previously been 

tendered by USAG to LIU.  As such, LIU has no information whatsoever regarding these seven 

claims, including whether these claimants have made any written demand for monetary or non-

monetary relief upon USAG.85/  USAG, therefore, has not carried its burden to establish that these 

seven matters are “Claims” under the LIU Policy. PSI Energy, 801 N.E.2d at 727.  

Second, USAG tendered to LIU a lawsuit brought by Katherine Gordon that does not name 

USAG as a defendant.86/  Because Ms. Gordon has not named USAG as a defendant, this suit does 

not constitute a “Claim” made “against an Insured”—USAG.  Nor does USAG suggest otherwise.    

C. Certain Underlying Matters Are Not “Claim[s] … for a Wrongful Act” 
Under the Policy. 

To be afforded coverage under the LIU Policy, the Insuring Agreement requires, at a 

minimum, “Loss” resulting from a “Claim” made “against the Insureds for a Wrongful Act which 

84/ According to USAG, it “cooperated with a USOC-commissioned investigation,” in which it was ordered 
“to comply . . . or lose its NGB status.”  USAG SJ Memo. at 18.  However, the USOC’s January 25, 2018 letter does 
not amount to the kind of compulsory demand necessary to constitute a “formal . . . investigation.”  See, e.g., MBIA 
Inc. v. Fed. Ins. Co., 652 F.3d 152, 159 (2d Cir. 2011) (holding that a state attorney general investigation was a 
“claim” where “[t]he outward-facing form that investigation takes is the service of a subpoena, which, on its face, 
commands the production of documents and threatens criminal penalties for noncompliance” (emphasis added)); 
Jalbert v. Zurich Servs. Corp., 325 F. Supp. 3d 212, 213-15 (D. Mass. 2018) (holding that an SEC investigation 
pursuant to an order empowering the agency “to issue subpoenas, take evidence, and otherwise carry out the 
inquiry” was a “claim” in a policy defining “claim” as including a “formal regulatory proceeding . . . against or 
formal investigation of an Insured”). 
85/ The seven matters that have not been filed are denoted in Schedule A: Nassar Athlete Lawsuits, attached as 
Exhibit 10 to the Adams Decl.  
86/ See Complaint and Jury Demand, Katherine Gordon v. Michigan State Univ. et al., Case No. 1:18-cv-
00172 (W.D. Mich.) (ECF No. 1, Feb. 17, 2018), attached as Exhibit 29 to Adams Decl.   
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takes place before or during the Policy Period.”87/   Here, as explained more fully below, the 

following matters are not “Claims” under the LIU Policy “for a Wrongful Act”:  

• The Indiana Attorney General’s Investigation; 

• The USOC Investigation;   

• The White Deposition Subpoena and ; and 

• The Van Horn Criminal Proceeding. 

First, neither the Indiana Attorney General’s Investigation nor the USOC Investigation constitutes 

a Claim “for a Wrongful Act,” as defined by the LIU Policy, because both of these investigations 

assess whether wrongdoing occurred in the first instance and, therefore, do not allege a “Wrongful 

Act” against USAG.   MusclePharm illustrates the distinction.  In MusclePharm, as here, the policy 

at issue provided coverage for “all Loss . . . as a result of a Claim against the Insured Persons for 

a Wrongful Act,” with “Wrongful Act” defined to include both “actual” and “alleged” wrongdoing. 

712 F. App’x at 749-50.  The insured sought reimbursement for defense costs related to an 

“inquiry” conducted by the SEC.  Id. at 750-51.  In its investigative orders, the SEC indicated it 

undertook this investigation due to “information that tends to show that . . . MusclePharm possibly 

violated provisions” of the securities laws, though the SEC clarified that it had not yet “determined 

whether any of the persons or companies mentioned in the order have committed any of the acts 

described or have in any way violated the law.” Id. (internal alterations omitted). Ultimately, the 

SEC issued Wells Notices to two of the insured’s officers. Id. at 751.  The insurer declined to pay 

for the insured’s defense costs for the inquiry leading up to the issuance of the Wells Notices.  Id.

The court affirmed the insurer’s coverage position, reasoning that “the insured does not have a 

covered ‘claim’ without an allegation of wrongdoing against an insured person . . . .” Id. at 754. 

87/ LIU Policy, § 1 (emphasis added). 
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So long as the SEC simply “was investigating to determine whether [MusclePharm] had” broken 

any laws, rather than “asserting that MusclePharm had” broken them, there was no covered “claim” 

for which the insured was entitled to reimbursement. Id. at 756; see Morden v. XL Specialty Ins., 

177 F. Supp. 3d 1320, 1329-30 (D. Utah 2016) (distinguishing between “mere accusations of 

wrongdoing,” “naked threats of a future lawsuit,” and “simple requests for information or 

explanation” on the one hand, and “intent to seek specific relief” and “demanding ‘immediate 

corrective action’” on the other, for purposes of determining whether “the SEC’s pre-Policy Period 

notices of its investigation constitute a claim as that term is defined in the Policy”). Importantly, 

even though the policy covered both “actual” and “alleged” “Wrongful Act[s],” the court 

concluded that there was no “alleged” wrongdoing within the meaning of the applicable policy 

until the investigation transitioned from an inquiry as to “whether” the law had been broken to an 

investigation premised on the assertion “that” the insured had broken the law. MusclePharm, 712 

F. App’x at 755-56.  

Application of the LIU Policy to the Indiana Attorney General’s Investigation and the 

USOC Investigation compels the same conclusion here.  First, the Indiana Attorney General’s 

Investigation is examining whether USAG “potentially violat[ed] Indiana law.”88/  The Civil 

Investigative Demand (CID) makes clear that this investigation is “being conducted to determine 

whether” USAG or any of its officers and directors have violated Indiana corporations law.89/

This is analogous to the investigation in MusclePharm, where there was no coverage or entitlement 

to defense costs unless and until such time as the SEC’s investigation crystallized into a targeted 

formal investigation premised on specific allegations of wrongdoing.  Here, too, the Indiana 

88/ USAG SJ Memo. at 3 (emphasis added); see also Shollenbarger Aff. ¶ 9 (“The [Indiana] Attorney General 
is investigating USAG for potentially violating Indiana law . . . .”). 
89/ See Shollenbarger Aff. Ex. C [Indiana Attorney General CID], at 80 (emphasis added). 
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Attorney General is exploring “whether” USAG has “potentially” violated Indiana corporations 

law.  The Indiana Attorney General’s investigation thus does not present a “Claim . . . for a 

Wrongful Act” pursuant to the LIU Policy because the investigation has not determined or targeted 

specific wrongdoing.  

Second, the USOC Investigation is not a Claim “for a Wrongful Act.”  In its detailed letter, 

USOC expressly states that it does not “base the[] requirements” set forth in its letter to USAG 

“on any knowledge that any individual USAG staff or board members had a role in fostering or 

obscuring Nassar’s actions.”90/  Rather, the investigation and action items stemmed from USOC’s 

conclusion “that USAG culture needs fundamental rebuilding.”91/  USOC’s express disclaimer 

parallels the SEC’s disclaimer accompanying the non-covered investigations at issue in 

MusclePharm.  Like the insured in MusclePharm, USAG “does not have a covered ‘claim’ without 

an allegation of wrongdoing against an insured.” 712 F. App’x at 754.  For the same reason, even 

if the  or the White Deposition Subpoena were “Claims,” which LIU 

denies, they do not allege any “Wrongful Acts” within the meaning of the LIU Policy.   

Third, the Van Horn Criminal Proceeding does not constitute a Claim “for a Wrongful Act” 

because the criminal proceeding does not allege wrongdoing by Ms. Van Horn while she was 

acting in her capacity as an “Insured Person.”92/   To be clear, LIU is not asserting that, because of 

her alleged conduct, Ms. Van Horn is not an Insured Person.  Rather, because Ms. Van Horn was 

not acting in her capacity as an Insured Person, the definition of “Wrongful Act” is not satisfied.  

USAG argues that “Van Horn” is “entitled to a defense” as an “insured[] under the policy.”93/

USAG also argues that “whether she was acting ‘in her capacity’ as an employee is irrelevant at 

90/ See Levitin Decl. Ex. 4 [Jan. 25, 2018 Blackmun Letter] at 3. 
91/ Id.
92/ See LIU Policy, § 23.22(a), at MP-003191 - MP-003192.   
93/ USAG SJ Memo. at 5. 
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the duty-to-defend stage,” and that “it is possible the alleged wrongful act was done ‘in her 

capacity’ as a USAG employee” since “she was on duty at the time of the alleged offense.”94/  This 

argument fails under the plain language of the LIU Policy.  Ms. Van Horn was indicted for 

“intentionally or knowingly caus[ing] the penetration of the female sexual organ” of one of 

Nassar’s victims “by defendant’s finger, without the consent” of the victim.95/  This does not 

constitute an “actual or alleged . . . act . . . committed or attempted by [Ms. Van Horn] in [her] 

capacit[y] as” a “duly elected or appointed director[], trustee[], officer[], employee[], committee 

member[] or volunteer[] of [USAG].”96/  Such conduct was indisputably outside the scope of her 

“capacit[y]” as an “Insured Person[]” and, as such, no “Wrongful Act” as required by the LIU 

Policy has been alleged that would give rise to coverage.      

D. Certain Matters for Which USAG Seeks Coverage Were Not “First 
Made” During the Policy Period. 

The LIU Policy does not provide coverage for the Non-Nassar Lawsuits or the Individual 

Criminal Matters because these actions, which do not involve Nassar, were filed after the 

expiration of the LIU Policy Period and, therefore, are not “Claims” “first made” during the LIU 

Policy Period.  More specifically, USAG’s tender of the Non-Nassar Lawsuits to LIU is 

presumably based on the incorrect premise that these lawsuits involve “Interrelated Wrongful 

Acts” and, as such, are deemed to have been “first made” during the Policy Period.97/  This premise 

is both factually and legally incorrect.  Factually, the Non-Nassar Lawsuits do not allege or 

otherwise involve abuse by Nassar.  Nor does USAG contend otherwise.  Legally, lawsuits that 

“do not share parties, legal theories, or requests for relief” cannot be treated as “Interrelated 

94/ Id. at 14-15 n.11. 
95/ Shollenbarger Aff. Ex. F [Texas Indictments], at 156. 
96/ LIU Policy, §§ 23.12, 23.22, at MP-003190, MP-003191 - MP-003192. 
97/ LIU Policy, § 9.2, at MP-003186. 
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Wrongful Acts” simply by “paint[ing] in broad strokes” at a high a level of generality. Glascoff v. 

OneBeacon Midwest Ins. Co., 2014 U.S. Dist. LEXIS 64858, at *19–21 (S.D.N.Y. May 8, 2014). 

To treat the Non-Nassar Lawsuits – which were filed well after the expiration of the LIU Policy 

Period – as “Interrelated Wrongful Acts” simply because the underlying plaintiffs allege sexual 

misconduct or abuse “would be to grant the insured more coverage than [it] bargained for and paid 

for.” Id. at *21 (internal quotation marks omitted). 

Similarly, the Individual Criminal Matters arose more than one year after the LIU Policy 

Period expired on May 16, 2017 (September 28, 2018 at the earliest for the Penny and  

matters, and June 29, 2018, for the Van Horn matter).98/ The Penny Criminal Proceeding pertains 

to alleged criminal spoliation by Penny, and the Van Horn Criminal Proceeding alleges her own 

purported sexual assault against a minor.99/  Accordingly, these matters are not “Interrelated” with 

Claims first made during the LIU Policy Period because they advance different and unrelated 

allegations against the respective parties. 

E. Even if Certain of the Underlying Matters Are “Interrelated,” USAG and 
Related Parties Are Not Entitled to Defense Costs for All of Them. 

USAG asserts that “since this case involves a wide variety of interrelated claims, LIU must 

defend them all even if an exclusion bars coverage for part of a claim, the entirety of a particular 

claim, or even multiple claims,” because “the claims are all based on the same underlying facts 

and cannot be separated.”100/  USAG’s assertion is based upon flawed interpretations of two 

insurance concepts: the complete defense (or “in for one, in for all”) rule, and the concept of 

98/ See Shollenbarger Aff. Exs. F & G; Levitin Decl. Ex. 5   
99/  

 
 

 
100/ See USAG SJ Memo. at 22. 
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“interrelatedness.”  Contrary to USAG’s suggestion, the existence of potential coverage for one 

matter does not dictate or require that LIU defend all 151 Underlying Matters.   

1. “In for One, In for All” Applies on a Case-by-Case Basis. 

USAG asserts that LIU must defend USAG against each and every Underlying Matter 

unless LIU “can show that there is absolutely no potential for coverage on any claim.”101/  This 

suggestion misstates the scope of the duty to defend.  Even if LIU owed a duty to defend a single 

lawsuit against USAG, which LIU denies, this does not mean that LIU is required to defend USAG 

against all 151 of the Underlying Matters.    

In that regard, courts have held that, if “one or some of the claims” brought in a single 

lawsuit “are covered by the policy,” the insurer must “defend the entire suit,” even uncovered 

claims within that suit, under a doctrine known as the “complete defense” or “in for one, in for 

all,” rule.102/  Phila Indem. Ins. Co. v. Chi. Title Ins. Co., 771 F.3d 391, 394 (7th Cir. 2014).  This 

rule arose from the impracticality of “dividing representation between covered and noncovered 

claims” between two or more attorneys for the same insured within a single lawsuit. GMAC Mortg., 

LLC v. First Am. Title Ins. Co., 985 N.E.2d 823, 828 (Mass. 2013); see Phila Indem. Ins. Co., 771 

F.3d at 400 (recognizing rule exists because “parsing multiple claims is not feasible” internal 

quotation marks omitted)). The rule thus applies to all of the claims in a single underlying lawsuit; 

it does not serve to aggregate hundreds of matters, across time, for purposes of a collective 

determination of the duty to defend.  This is because the “central policy rationale behind the 

complete defense rule” is “inapplicable” where there is more than one lawsuit because the claims 

in one lawsuit “can be bifurcated fairly easily from related claims” in another lawsuit.  Phila Indem. 

101/ See id.
102/ Notably, in its Motion, USAG has replaced the word “count” with “claim.”  LIU does not dispute that, if in 
a single lawsuit, there are covered and uncovered counts, the duty to defend would require LIU to defend against all 
of the counts in that lawsuit. 
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Ins. Co., 771 F.3d at 400 (internal quotation marks omitted) (finding the complete defense rule 

“inapplicable” in the title insurance context to intra-suit claims given that “title-related claims are 

‘discrete’”).  

Importantly, as legal support for this proposition, USAG relies upon three cases: Seymour 

Mfg. Co. v. Commercial Union Ins. Co., 665 N.E.2d 891 (Ind. 1996), Liberty Mut. Ins. Co. v. OSI 

Indus., Inc., 831 N.E.2d 192 (Ind. Ct. App. 2005), and Curtis-Universal, Inc. v. Sheboygan 

Emergency Med. Servs., 43 F.3d 1119 (7th Cir. 1994).  None of these cases support USAG’s novel 

proposition that the duty to defend must be analyzed across lawsuits on the basis of 

“interrelatedness.”103/  First, in Seymour, the Supreme Court of Indiana held that the term “sudden 

and accidental” in a pollution exclusion was ambiguous and, given that the duty to defend was 

broader than the duty to indemnify, the insurer had a duty to defend.  665 N.E.2d at 892.  Second, 

in Curtis-Universal, the Seventh Circuit, applying Wisconsin law, held that if any part of a single 

lawsuit required the insurer to defend for “advertising injury” under a general liability policy, then 

the insurer was obligated to defend the entire suit.  43 F.3d at 1122.  Third, in OSI Industries, the 

Court of Appeals of Indiana held that, if an exclusion only applied to two counts in a complaint, 

the insurer could not refuse to defend the entire lawsuit.  831 N.E.2d at 200.  Thus, two of the three 

cases USAG references stand for the uncontroversial proposition that, when a single count in a 

lawsuit is potentially covered, the insurer has an obligation to defend the insured against the entire 

lawsuit.  These cases do not support USAG’s position because the duty to defend “in for one, in 

for all” rule is not applicable across lawsuits, and LIU is not required to defend the Underlying 

Matters simply because USAG alleges that they are interrelated.  See, e.g., Am. States Ins. Co. v. 

103/ See USAG SJ Memo. at 22. 
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Aetna Life & Cas. Co., 379 N.E.2d 510, 517-18 (Ind. Ct. App. 1978) (determining whether there 

is a duty to defend is a case-specific inquiry tied to the allegations of the particular complaint.). 

2. The “Interrelated Wrongful Acts” Provision Does Not Change the Duty-
to-Defend Analysis.  

Section 9.2 of the LIU Policy, Limits of Liability, addresses the function within the policy 

of an “Interrelated Wrongful Act.”  Under this provision, the LIU Policy provides that (i) “all 

Claims arising from the same Wrongful Act or Interrelated Wrongful Acts shall be deemed one 

Claim and subject to a single limit of liability”; and (ii) “Such Claim shall be deemed first made 

on the date of the earliest of such Claims is first made ….”104/ Absent an “Interrelated Wrongful 

Act,” any Claim made after the expiration of the LIU Policy would be precluded from coverage 

because it is not first made during the policy period of the LIU Policy.  

USAG incorrectly asserts that Section 9.2 of the LIU Policy and, more specifically, the 

term “Interrelated Wrongful Act” transforms a traditional duty-to-defend analysis.  Such an 

attempt was soundly rejected in In re PayrollAmerica, which involved a similar claim-aggregating 

provision. 459 B.R. 94 (Bankr. D. Idaho 2011).  There, the policy provided that “[a]ll CLAIMS 

arising out of the same act, error or omission, or acts, errors or omissions which are logically or 

causally connected in any way shall be deemed as a single CLAIM.” Id. at 112. The insured argued 

that this provision required “the aggregation of all claims” leveled against it, thereby triggering the 

insurer’s “duty to defend against all of these related claims” across lawsuits. Id. The court rejected 

this position as a “misread” of “the standard for determining whether there is a duty to defend.” 

Id. The court observed that the duty does not turn on “a broad review of all allegations contained 

104/ See LIU Policy § 9.2, at MP-003186.  Claims-made policies often provide coverage, like the policy here, “for 
a Wrongful Act which takes place before or during the Policy Period.” Id., § 1 (emphasis added).  In claims-made 
policies, coverage depends upon when the claim is first made, not when the underlying conduct (“Wrongful Act”) 
giving rise to the claim took place.  
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in multiple complaints, but, rather, . . . a broad review of all allegations in each, individual 

complaint.” Id. That is, the duty to defend is case-specific, and the reviewing court must look at 

“each complaint” to determine if there is a duty to defend in “each case.” Id. The In re 

PayrollAmerica court did just that, finding no duty to defend in four cases and the duty to defend 

in five cases. Id. at 113; see id. at 108 (“[J]ust as in determining whether there is a duty to defend 

or indemnify, the determination of whether an exclusion abrogates a duty to defend requires a 

case-by-case analysis of the allegations in a complaint.”). This approach follows from a basic 

application of the principles of insurance law discussed above: that the “interrelated” acts analysis 

and duty-to-defend analysis are separate and distinct, and the former does not dictate the latter.  

The fact that two separate matters may be “interrelated” does not determine whether (or not) the 

insurer has the duty to defend.  

F. Thomson Does Not Require LIU to Provide Coverage for the Underlying 
Matters Simply Because USAG Contends That a Consistent Defense Might 
Be Beneficial to USAG. 

The LIU Policy does not afford coverage for the Ancillary Matters.  Nor does USAG 

contend otherwise.  Instead, USAG argues that, under Thomson Inc. v. Insurance Co. of North 

America, LIU is required to pay any defense costs incurred in any matter—whether covered or 

not—that may impact the Underlying Matters.  11 N.E.2d 982 (Ind. Ct. App. 2014).  Thus, 

according to USAG, because the outcome of the Investigations and Ancillary Matters, for example, 

could potentially impact USAG, LIU must provide USAG with a defense against these matters.105/

As USAG noted, Thomson involved “a massive, toxic-tort class action litigated in Taiwan.”106/

See Thomson, 11 N.E.3d at 986-87.  Neither this case generally nor the specific pages cited suggest 

105/ USAG SJ Memo. at 33 (brackets omitted) (quoting Thomson Inc., 11 N.E.3d at 1025-27). 
106/ Id. at 34. 
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that an insurer would owe its insured a defense obligation across different matters on the basis of 

potential coverage for one of those matters.    

Similarly, USAG makes the sweeping statement that “[t]he duty to defend is a holistic 

endeavor,” arguing that “[a]bandoning the policyholder in one forum . . . could have disastrous 

consequences in another (potentially covered) forum,” thus requiring the insurer to defend all 

claims across all matters.107/  In so arguing, USAG seeks to significantly broaden both the scope 

of the duty to defend well beyond its recognized boundaries and the language of the LIU Policy.  

USAG’s attempt must fail just as the same argument did in American Medical Systems, Inc. v. 

National Union Fire Insurance Co., 1999 U.S. Dist. LEXIS 23484 (E.D. La. Aug. 30, 1999).  In 

that case, the insured argued that the insurer was “liable for all of the . . . defense costs” in a 

“consolidated defense” involving hundreds of related, individual lawsuits, where that consolidated 

defense “benefited covered and non-covered claims alike,” on the grounds that the defense 

“benefited covered claims.” Id. at *30.  The court disagreed, concluding that the insurer’s “duty to 

defend does not extend to the defense of lawsuits for which there is no arguable coverage, even if 

those lawsuits are defended in conjunction with others that are covered.” Id. at *37.  In American 

Medical Systems and here, the insurer “has no duty to defend lawsuits where it appears . . . that the 

underlying injury could not possibly” be covered. Id. at *32.  

G. The Conduct Exclusion Bars Coverage for the Nassar-Related Claims. 

Even if coverage did exist, the Conduct Exclusion bars coverage for all Claims arising out 

of Nassar’s sexual abuse of the Athlete Plaintiffs, including: 

• Nassar Athlete Lawsuits;

• Revocation Lawsuits;

107/ Id. at 22. 
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• Investigations;

• USOC Decertification Proceeding; and 

• White Deposition Subpoena.  

Further, even if the Non-Nassar Lawsuits or the Individual Criminal Matters were “Claims” “first 

made” during the LIU Policy Period—which LIU denies—they would likewise be barred by the 

Conduct Exclusion.  

More specifically, the Conduct Exclusion bars coverage for “any Claim made against any 

Insured . . . based upon, arising from, or in any way related to . . . any deliberately dishonest, 

malicious or fraudulent act or omission or any willful violation of law by any Insured; provided, 

however, this exclusion shall only apply if it is finally adjudicated that such conduct in fact 

occurred.”  LIU Policy § 4.9.  Accordingly, for the Conduct Exclusion to apply: 

(1) An Insured must have committed a “deliberately dishonest, 
malicious or fraudulent act or omission or any willful violation of 
law”; 

(2) There must have been a final adjudication that such excludable 
conduct occurred; and 

(3) The Claim must be “based upon, arising from, or in any way related 
to” the excludable conduct. 

Here, all of the prerequisites of the Conduct Exclusion have been met: 

(1) Nassar, an Insured Person, committed a “willful violation of law”; 

(2) Nassar pled guilty and waived any and all defenses he may have 
asserted at trial; Nassar waived his automatic right of appeal in the 
Criminal Proceedings; accordingly, Nassar’s excludable conduct 
has been finally adjudicated; and 

(3) The Underlying Matters are based upon, arise from and relate to 
Nassar’s excludable conduct.   
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Because the Conduct Exclusion unambiguously bars coverage to USAG if any Insured—such as 

Nassar—engages in excludable conduct, the LIU Policy does not afford coverage to USAG for the 

majority of the Underlying Matters.

USAG’s only challenges to the application of the Conduct Exclusion are: (i) “any insured” 

does not include Nassar; (ii) the Conduct Exclusion can only apply to those underlying claims in 

which Nassar’s conduct has been finally adjudicated; and (iii) Nassar’s conduct cannot be imputed 

to USAG.108/  For the purposes of satisfying its own burden on summary judgment, LIU addresses 

each of these necessary elements before turning to USAG’s purported challenges to the Conduct 

Exclusion. 

1. Nassar Willfully Violated the Law, and That Violation 
Has Been Finally Adjudicated. 

In the Criminal Proceedings, Nassar pled guilty to multiple counts of first-degree criminal 

sexual assault and admitted that he violated the law.  See Mich. Comp. Laws § 750.520b.   Because 

his violation of the law was not accidental but deliberate, Nassar’s sexual assault and molestation 

of the Athlete Plaintiffs constitutes a “willful” violation of the law.”  See Clouse v. Peden, 186 

N.E.2d 1, 4 n.1 (Ind. 1962) (observing that “‘willful’ is defined as ‘done deliberately: not 

accidental or without purpose.’ Webster's New International Dictionary, 3rd Ed.” (internal 

quotation marks omitted)); People v. Lockett, 659 N.W.2d 681, 683 (Mich. Ct. App. 2002) 

(“’[W]illfully’ …. implies a knowledge and a purpose to do wrong,” and acting “willfully” does 

not mean acting with a specific intent, but rather engaging in “some knowing exercise of choice” 

(citation omitted)); see also Black’s Law Dictionary 768 (10th ed. 2014) (defining “willful” as 

“[v]oluntary and intentional, but not necessarily malicious”).  Indeed, during Nassar’s plea 

hearings in Ingham County and Eaton County, he stated that the criminal sexual misconduct to 

108/ See USAG SJ Memo. at 22-29. 
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which he pled guilty was for his own purpose, was against medical protocol, and that he knew that 

the victims were all too young to give consent.109/  At his sentencing for the Ingham County 

charges, Judge Aquilina found that Nassar’s “decision to assault was precise, calculated, 

manipulated, devious, [and] despicable.”110/

With respect to the final adjudication requirement, a guilty plea constitutes a final 

adjudication.  See Prot. Strategies, Inc. v. Starr Indem. & Liab. Co., 2014 U.S. Dist. LEXIS 56652, 

at *17 (E.D. Va. Apr. 23, 2014) (noting that a plea agreement is a “final judgment or 

adjudication”).  As discussed above, in November 2017, Nassar pled guilty to seven counts of 

first-degree criminal sexual conduct in Ingham County.111/  Thereafter, he pled guilty to an 

additional three counts of first-degree criminal sexual conduct in Eaton County.112/  In January and 

February 2018, following the entry of Nassar’s guilty pleas, Nassar was sentenced to prison on 

these charges.113/  As such, Nassar’s guilty pleas and subsequent sentencing constitute “final 

adjudications” as required by the Conduct Exclusion. 

Contrary to USAG’s suggestion, the final adjudication requirement applies to the 

determination of excludable conduct—that is, whether the insured committed a “willful violation 

of law”—not to the underlying lawsuits themselves.114/  USAG confuses these distinct concepts 

by asserting that the LIU policy “requires … adjudicated claims,” and therefore the conduct 

exclusion in the policy can apply only to those underlying claims in which Nassar’s conduct has 

109/ See Adams Decl. Ex. 5 [Ingham County Plea Hearing Tr.], at 35-36; Adams Decl. Ex. 6 [Eaton County 
Plea Hearing Tr.], at 17-18.    
110/ See Transcript of Sentencing Hearing at 105:14-15, People of the State of Michigan v. Lawrence Gerard 
Nassar, Case No. 17-000526-FC (Mich. Cir. Ct., Ingham Cty., Jan. 24, 2018), attached as Exhibit 30 to the Adams 
Decl. 
111/ See Adams Decl. Ex. 1 [Jane N. Doe Compl.] at ¶ 46; Adams Decl. Ex. 3 [Ingham County Plea 
Agreement]. 
112/ See Adams Decl. Ex. 1 [Jane N. Doe Compl.] at ¶ 47; Adams Decl. Ex. 4 [Eaton County Plea Agreement]. 
113/ See Adams Decl. Ex. 7 [Ingham County Docket] at 1-3; Adams Decl. Ex. 8 [Eaton County Docket] at 4-5; 
see also Adams Decl. Ex. 1 [Jane N. Doe Compl.] at ¶¶ 253-54.
114/ See USAG SJ Memo. at 30. 
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been finally adjudicated.115/  The LIU policy plainly does not require the Underlying Matters 

themselves to be adjudicated before applying the Conduct Exclusion.116/

Moreover, to the extent USAG suggests that the Conduct Exclusion can apply only to those 

lawsuits brought against USAG by the ten individuals whom Nassar was convicted for sexually 

assaulting, this argument is a variation of the prior argument.  The LIU Policy simply does not 

require an adjudication with respect to each and every Athlete Plaintiff.  Moreover, this argument 

is belied by both Nassar’s sentencings and the allegations in the complaints brought by the Athlete 

Plaintiffs.  As at least one of the Complaints in the Athlete Lawsuits alleges, at both of Nassar’s 

sentencing hearings, “[d]ozens of plaintiffs provided victim impact statements.”117/  In fact, 

hundreds of Nassar’s victims testified at the sentencing hearings.  Moreover, the judges at both 

sentencings acknowledged that Nassar had “hundreds of victims.”118/  Accordingly, Nassar’s 

excludable conduct has been finally adjudicated.   

2. Nassar Is “an Insured” Under the Conduct Exclusion, and the Conduct 
Exclusion Therefore Bars Coverage to USAG. 

The Conduct Exclusion is applicable based on the conduct of “any Insured.”  The Athlete 

Plaintiffs allege that Nassar was an employee of USAG; USAG alleges he was a volunteer.  

115/ See id.  USAG’s argument becomes even more confusing when it suggests that the coverage exclusion 
could apply only to “the ten claims where ‘a final adjudication’ exists,” referring to Nassar’s conviction on ten 
counts of sex abuse. See id. at 29-30.  Nassar’s convictions were in two criminal proceedings to which USAG was 
not a party, neither of which is one of the Underlying Matters.  Perhaps what USAG meant to argue was that only 
claims brought against USAG by the women whom Nassar was convicted of abusing could be subject to the conduct 
exclusion.  The plain language of the policy belies this reading, however.  If this is what the policy meant, it would 
preclude coverage “for any Claim made against an Insured in which any Insured has been finally adjudicated of 
committing any willful violation of law.”  Instead, the policy precludes coverage “for any Claim made against any 
Insured . . . based upon, arising from, or in any way related to . . . any deliberately dishonest, malicious or 
fraudulent act or omission or any willful violation of law by any Insured (emphasis added).”  LIU Policy § 4.9, at 
MP-003185, MP-003197.  
116/ Certain policies contain such requirements; the LIU Policy does not require that the final adjudication take 
place in the Underlying Matters.   
117/ See Adams Decl. Ex. 1 [Jane N. Doe Compl.] at ¶¶ 50, 53. 
118/ See Sentencing Hearing Transcript, People of the State of Michigan v. Lawrence Gerard Nassar, Case No. 
17-020217-FC (Mich. Cir. Ct., Eaton Cty., Feb. 2, 2018), Vol. II, at 26:19-22, attached as Exhibit 31 to the Adams 
Decl.; Sentencing Hearing Transcript, People of the State of Michigan v. Lawrence Gerard Nassar, Case No. 17-
000526-FC (Mich. Cir. Ct., Ingham Cty., Jan. 22, 2018), at 109:20-21, attached as Exhibit 32 to the Adams Decl. 
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Whether Nassar was an employee or a volunteer, he qualifies as an Insured Person and, thus, an 

Insured, under the LIU Policy.119/  The “any Insured” language unambiguously excludes coverage 

to USAG for all liability incurred as a result of Nassar’s conduct.  It is well-settled that the term 

“any Insured” renders the exclusion applicable to all insureds under the policy.  As one court 

explained: 

[T]he language “any insured” has been consistently interpreted as 
expressing a contractual intent to create joint obligations and to prohibit 
recovery by an innocent co-insured.  Indeed, unlike the phrase “the 
insured,” the phrase “any insured” unambiguously expresses a contractual 
intent to create joint obligations and to prohibit recovery by an innocent co-
insured. 

XL Specialty Ins. Co. v. Agoglia, 2009 U.S. Dist. LEXIS 36601, at *40 (S.D.N.Y. Mar. 2, 2009) 

(internal quotation marks omitted).  See also Safeco Ins. Co. of Am. v. Wolk, 342 F. Supp. 3d 1104, 

1111 (W.D. Wash. 2018) (holding that the policy’s exclusion for the “intentional acts of any 

insured” applies to all claims arising out of an insured’s intentional acts (emphasis added)); Am. 

Family Mut. Ins. Co. v. Wheeler, 842 N.W.2d 100, 108 (Neb. 2014) (holding that an exclusion 

barring coverage for injuries intentionally caused by “any insured” bars coverage for claims 

against any insured regardless of a severability of interests provision (emphasis added)); McAllister 

v. Millville Mut. Ins. Co., 640 A.2d 1283, 1286-87 (Pa. Super. Ct. 1994) (noting the distinction 

between exclusion for “any insured” and “the insured,” and finding that use of the term “any 

insured” in an exclusionary clause clearly indicated that the insureds’ obligations under the policy 

were joint and not several, and therefore, the intentional actions of one insured barred any recovery 

by innocent co-insureds); Taryn E.F. v. Joshua M.C., 505 N.W.2d 418, 422 (Wis. Ct. App. 1993) 

(“[T]he term ‘any insured’ unambiguously precludes coverage to all persons covered by the policy 

119/ See LIU Policy § 23.12, at MP-003190 (defining “Insured Person”); see also, e.g., Adams Decl. Ex. 2 [Doe 
04 Compl.] at ¶¶ 6, 182; Adams Decl. Ex. 15 [PCNE Doe Complaint], at ¶¶ 7-9.  As discussed above, supra n.58-
60, LIU has not previously taken the position that Nassar was not an “insured.”     
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if any one of them engages in excludable conduct.”); Chacon v. Am. Family Mut. Ins. Co., 788 

P.2d 748, 751 (Colo. 1990) (“[T]he phrase ‘any insured’ unambiguously expresses a contractual 

intent to create joint obligations and to prohibit recovery by an innocent co-insured.” (internal 

quotation marks omitted)).   

Anticipating this argument,120/ USAG boldly asserts that Hartford Roman Catholic 

Diocesan Corp. v. Interstate Fire & Casualty Co., “sinks” LIU’s reliance upon the Conduct 

Exclusion.  905 F.3d 84 (2d Cir. 2019).121/ But Hartford Roman Catholic Diocesan Corp. v. 

Interstate is entirely distinguishable.  In that case, the definition of the term “assured” required 

that an individual be “acting within the scope of his duties as such,” and thus, the capacity 

requirement was incorporated in the exclusion at issue.  See id. at 88 (excluding coverage for 

“liability of any Assured … committed by or at the direction of such Assured,” which the court 

read “to limit the Exclusion to ‘such Assured’ as committed or directed” the wrongdoing (emphasis 

added)).  In contrast, here, whether an Insured Person acted within the scope of his capacity as an 

Insured Person bears upon the term “Wrongful Act” and not, as USAG suggests, on the term 

“Insured Person.”  USAG then states that LIU is making three inferences regarding its policy 

language which have been rejected by Indiana courts.122/  This is incorrect both factually and 

legally.  Factually, LIU is relying upon the plain language of the Conduct Exclusion; LIU is not, 

as USAG suggests, relying upon inferences.  Legally, the authority upon which USAG relies—

and which USAG states this Court must follow—provide no support for USAG.  First, in American 

Family Mutual Insurance Co. v. Bower, the federal district court observed that there was no 

“controlling Indiana authority” on the question whether an exclusion for intentional injury by “any 

120/ LIU made this argument in its previously-filed Motion to Dismiss.  See Bond Aff. Ex. J [LIU’s Motion to 
Dismiss Memo.] at 12-14. 
121/ See USAG SJ Memo. at 23. 
122/ See id. at 23-24. 
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insured” “exclude[d] coverage for an innocent co-insured.”  752 F. Supp. 2d 957, 965-68 (N.D. 

Ind. 2010) (citing Frankenmuth Mut. Ins. Co. v. Williams, 690 N.E.2d 675, 678-680 (Ind. 1997)).  

Second, in Bower, the applicable exclusion was entirely different than here.  See id. at 965-66.  

Unlike Bower, here, the Conduct Exclusion expressly addresses the imputation of the exclusion to 

third parties.  The remainder of the legal authority upon which USAG relies likewise provides no 

support for its position. 

In 2013, the Indiana Supreme Court addressed the very issue before this Court.   In Holiday 

Hospitality Franchising, Inc. v. AMCO Insurance Co., the insurer of a motel sought a declaratory 

judgment to confirm that it did not owe coverage for a lawsuit in which a motel guest alleged that 

she was molested by an off-duty motel employee.  983 N.E.2d 574 (Ind. 2013).  The Court 

concluded that the insurer had no duty to defend because the use of the words “any insured” in the 

sexual molestation exclusion barred coverage for so-called “innocent co-insureds” including the 

motel and the motel franchise for the sexual molestation by an off-duty employee of a hotel guest. 

Id. at 578, 581 (“We think it obvious that the plain and ordinary meaning of the abuse/molestation 

exclusion as a whole is that both parties intended to exclude from coverage those claims arising 

from conduct like [the employee’s].”).  The Court explained: 

The use of the word “any” in this provision means the fact that [the guest] 
was in the care of [the motel], and that [the motel] employed [the employee], 
bars coverage as conclusively for [the motel franchise] and [the franchise 
owner] as it does for [the motel].  

Id. at 581.  In a footnote, the Court further explained, 

[I]t would be a different circumstance if the provision applied to “the” 
insured.”  That language is used, for example, in the “Expected or Intended 
Injury” exclusion, barring coverage for bodily injury “which is expected or 
intended by the insured, the “Contractual Liability” exclusion, barring 
coverage for bodily injury “for which the insured is obligated to pay 
damages by reason of the assumption of liability in a contract or 
agreement,” and in the provision excluding personal and advertising 
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liability “caused by or at the direction of the insured.”  A number of other 
exclusions, however, use the word “any” just like the one at issue in this 
case, and we must assume the distinction was both intended and intended to 
make a difference.   

Id. at 581 n.10 (citations and alterations omitted).  The Court accordingly affirmed the grant of 

summary judgment for the insurer.  Id. at 581.

Holiday Hospitality and the weight of other authorities confirm that the Conduct Exclusion 

applies here and precludes coverage to USAG under the LIU Policy.  In the LIU Policy, the 

Conduct Exclusion’s applicability to “any Insured” is stated twice, emphasizing the intentional use 

of this specific term.  The LIU Policy defines its own parameters and expressly states that it does 

not apply to “any Claim made against any Insured …. based upon, arising from, or in any way 

related to . . . any willful violation of law by any Insured.”123/  USAG is an Insured, and Nassar is 

an Insured.  Consequently, Nassar’s abuse and molestation renders the Conduct Exclusion 

applicable to USAG for the Nassar Athlete Lawsuits, the Revocation Lawsuits, and the 

Investigations.  See Holiday Hospitality, 983 N.E.2d at 574. 

The LIU Policy’s imputation provision further permits the acts of Nassar to be imputed to 

USAG for purposes of the Conduct Exclusion.124/  The LIU Policy expressly states that “the 

Wrongful Act of any Insured Person shall not be imputed to any other Insured Person.”125/  This 

provision does not prohibit the imputation of the Wrongful Act of an Insured Person/Nassar to the 

123/ LIU Policy § 4.9, at MP-003185, MP-003197.  To the extent that USAG argues that the policy language 
should not be given its plain meaning because insurers draft the policy and provide its terms to the insured, Holiday 
Hospitality further rebukes USAG’s position by reinforcing that “[i]nsurance contracts are governed by the same 
rules of construction as any other contract,” and thus “unambiguous policy language” must be given “its ordinary 
meaning” in order to “determine the intent of the parties at the time the contract was made.”  983 N.E.2d at 577-78 
(internal quotation marks omitted). 
124/ Notably, courts have applied similar conduct exclusions to bar coverage for an insured entity.  See, e.g., 
Prot. Strategies, 2014 U.S. Dist. LEXIS 56652, at *2, *6, *15-17; Twin City Fire Ins. Co. v. CR Techs., Inc., 90 F. 
Supp. 3d 1320, 1325 (S.D. Fla. 2015); see also Bond Aff. Ex. J [LIU’s Motion to Dismiss Memo.], at 10-11 
(discussing these cases). 
125/ LIU Policy § 4.9, at MP-003185, MP-003197.   
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Insured Organization/USAG.  Consistent with principles of contract interpretation, the plain 

meaning of this provision prohibits imputation to insured persons only.126/ See Holiday 

Hospitality, 983 N.E.2d at 578 (acknowledging that interpretation of contract language must 

“harmonize the provisions of the contract as a whole”).  Accordingly, the “willful violation of law” 

by Nassar is imputed to the Insured Organization, USAG.  

The maxim expressio unius est exclusio alterius is instructive here.127/ See, e.g., Snider v. 

Greer Wilkinson Lumber Co., 96 N.E. 960, 962 (Ind. Ct. App. 1912).  Under this canon of 

construction, “to express or include one thing implies the exclusion of the other.”  Steve Silveus 

Ins., Inc. v. Goshert, 873 N.E.2d 165, 174 (Ind. Ct. App. 2007) (citing Black’s Law Dictionary 620 

(8th ed. 2004)).  The canon has been used by other courts in defining a reasonable interpretation 

of an insurance policy provision.  See, e.g., In re Oil Spill, 2011 U.S. Dist. LEXIS 131693, at *68-

69 (E.D. La. Nov. 15, 2011) (applying maxim to conclude that “the inclusion of liabilities assumed 

by [one party to a contract] excludes from the additional insurance obligation those liabilities 

assumed by [the other party]”).  The other side of the maxim is that a court may not create 

additional exceptions where the policy provides an enumerated list of exceptions to a particular 

policy provision or definition.  See, e.g., Macey v. Carolina Cas. Ins. Co., 2012 U.S. Dist. LEXIS 

174746, at *25-26 (D. Conn. Dec. 10, 2012). 

Applying this canon here, the LIU Policy expressly prohibits the imputation to “any other 

Insured Person” which implies that wrongful acts by an Insured Person are imputed to “Insured(s)” 

126/ The definition of “Insured Person” does not include the “Insured Organization,” USAG.  See LIU Policy 
§ 23.12, at MP-003190. 
127/ USAG’s argument that this canon is misapplied is really an argument about when a policy exclusion 
applies.  See USAG SJ Memo. at 27.  LIU does not dispute that a policy must be interpreted consistent with 
principles of contract interpretation, or that it bears the burden of proving that an exclusion applies.  LIU is not 
asking the court to imply an exclusion into the policy—it is asking the court to apply an express exclusion in the 
policy. 
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who are not “Insured Persons.”128/ See Kemph v. Belknap, 43 N.E. 891, 893 (Ind. Ct. App. 1896) 

(applying the canon of expressio unius, “the statement of one is the exclusion of another,” to 

conclude that in the relevant written instrument, “the mention of one class of debts by implication 

excludes all other classes”).  Under the LIU Policy, “Insured(s),” as defined, includes both 

“Insured Persons” and the “Insured Organization.”129/  Therefore, the wrongful acts by Nassar, an 

Insured Person under the LIU Policy, are imputed to the Insured Organization: USAG. 

USAG’s reference to “normative baselines” in “family culture” has nothing to do with the 

interpretation of the plain language and defined terms of an insurance policy.130/  The only 

reasonable interpretation of the LIU Policy’s use of the phrase “any other Insured Person” in its 

imputation provision instead of “any Insured” as used in its Conduct Exclusion is that the parties 

to the policy meant for the phrase “any other Insured Person” to mean something different from 

“any Insured.”  See Holiday Hospitality, 983 N.E.2d at 581 n.10. 

H. Additional Exclusions Bar Coverage for Most of the Underlying Matters. 

Other LIU Policy exclusions also bar coverage for many of the Underlying Matters.  LIU 

has no duty to provide coverage for the Nassar Athlete Lawsuits or the Van Horn Indictment 

because coverage for those matters is further precluded by the Bodily Injury Exclusion (LIU Policy 

Section 4.1).  In addition, the Prior Notice and Prior Litigation Exclusions (LIU Policy Sections 

4.3 and 4.5) may preclude coverage for those Underlying Matters related to Nassar’s abuse.  

128/ LIU Policy § 4.9, at MP-003185, MP-003197.   
129/ Id. § 23.10, at MP-003190. 
130/ See USAG SJ Memo. at 28. 
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1. The Bodily Injury Exclusion Bars Coverage for the 
Nassar Athlete Lawsuits and the Van Horn Indictment. 

Coverage for the Nassar Athlete Lawsuits and the Van Horn Indictment131/ is barred by the 

Bodily Injury Exclusion of the LIU Policy, which bars coverage for “any Claim made against 

any Insured” for, among other things, “bodily injury, sickness, disease, or death,” “emotional 

distress,” or “mental anguish.”132/  Courts have applied a “for” exclusion like the one in the LIU 

Policy to find that there is no coverage where the underlying claim is one that falls within the 

applicable exclusion, regardless of the stated cause of action or form of the claim.  See, e.g.,

Breland v. Arena Football One, LLC, 221 F. Supp. 3d 799, 804 (E.D. La. 2016) (finding that 

bodily injury exclusion in D&O policy precluded coverage for claims brought by a professional 

football player alleging that the concussions he suffered while playing football caused him long-

term medical problems, and alleging that the defendant owner of the football franchise knew of 

the potential risks associated with head trauma but intentionally concealed them, and failed to 

mitigate potential for injury); L.A. Lakers, Inc. v. Fed. Ins. Co., 2015 U.S. Dist. LEXIS 62159, 

at *11-22 (C.D. Cal. Apr. 17, 2015) (concluding that invasion of privacy exclusion in D&O 

policy precluded coverage for injuries claimed in cause of action for violation of the TCPA, 

because a TCPA claim is rooted in the recipient’s privacy right and thus is an implicit invasion-

of-privacy claim); Res. Bank v. Progressive Cas. Ins. Co., 503 F. Supp. 2d 789, 796-97 (E.D. 

Va. 2007) (holding that bodily injury and property damage exclusion in D&O policy, employing 

“any Claim for” language, precluded coverage for claims “for invasion of privacy” and “for 

131/ LIU does not take the position that the exclusion bars coverage “for all the Nassar survivor-related claims.” 
See USAG SJ Memo. at 30.  As a result, LIU does not respond to USAG’s arguments beyond these specific 
categories of matters for which LIU asserts that coverage is barred under the Bodily Injury Exclusion.  See id. at 30-
32. 
132/ See LIU Policy § 4.1, at MP-003184.   
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property damage,” regardless of what cause of action such claims were stated through (emphasis 

added)). 

In the Van Horn Indictment, the grand jury has indicted Ms. Van Horn for the sexual assault 

of a minor (i.e., bodily injury).  The Bodily Injury Exclusion thus bars coverage for the Criminal 

Indictment.  To find otherwise would mean that the LIU Policy affords coverage for any insured 

who is charged criminally with causing the bodily injury of another, whether it is sexual assault, 

manslaughter or murder.   Such matters are clearly outside the scope of what Directors and Officers 

insurance policies, such as the LIU Policy, are intended to cover.    

2. The Prior Litigation and Prior Notice Exclusions May Bar Coverage for 
the Underlying Matters Related to Nassar’s Abuse. 

As set forth above, the LIU Policy does not afford coverage to USAG for the Underlying 

Matters.  To the extent the Court disagrees with LIU’s arguments, partial summary judgment 

should not be granted for USAG because there is a dispute of material fact as to whether the Prior 

Litigation and Prior Notice Exclusions apply to bar coverage for the Underlying Matters related to 

Nassar’s abuse.  The Prior Litigation Exclusion bars coverage for “any Claim made against any 

Insured” “based upon, arising from, or in any way related to” a prior demand, suit, or other 

proceeding against any Insured which was made or pending prior to the applicable Prior Litigation 

Date.”133/  The Prior Litigation Date reflected on the Declarations page of the LIU Policy is May 

16, 2009.134/  The parties have not conducted discovery yet on whether a demand, suit, or other 

proceeding involving Nassar was made prior to May 16, 2009, such that the Prior Litigation 

Exclusion operates to bar coverage for the Underlying Matters related to Nassar’s abuse.

133/ See id. § 4.5, at MP-003185.   
134/ See id., Declarations, at MP-003182. 
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Similarly, the Prior Notice Exclusion bars coverage for “any Claim made against any 

Insured” “based upon, arising from, or in any way related to any error, misstatement, misleading 

statement, act, omission, neglect or breach of duty” that was reported or noticed under a policy 

that the LIU Policy “succeed[s] in time.”135/  The parties have not yet conducted discovery on 

whether any complaints or demands involving Nassar that predated the Nassar Athlete Lawsuits 

were reported or noticed under a prior policy, such that the Prior Notice Exclusion operates to bar 

coverage for the Underlying Matters related to Nassar’s abuse.  Thus, granting summary judgment 

for USAG as to these matters would inappropriately deprive LIU of its right to conduct discovery 

as the defendant in this civil action. 

V. CONCLUSION 

The LIU Policy does not provide coverage for the Indiana Attorney General’s 

Investigation, the Congressional Investigations, the USOC Investigation, and the other specific 

matters discussed above because these are not “Claims” for a “Wrongful Act” as defined by the 

policy.   Even if all of the Underlying Matters constituted “Claims” for a “Wrongful Act,” certain 

matters that do not involve purported abuse by Nassar, such as the Non-Nassar Lawsuits, do not 

arise from “Interrelated Wrongful Acts,” as defined by the LIU Policy, and therefore do not fall 

within the LIU Policy Period.  Moreover, even if all of the Underlying Matters arose from 

“Interrelated Wrongful Acts,” the Conduct Exclusion precludes both defense and indemnity 

coverage to USAG.  As to all of the Underlying Matters, USAG lacks a legally viable claim against 

LIU.  Because there is no genuine dispute of material fact, and LIU is entitled to judgment as a 

matter of law, USAG’s motion for partial summary judgment should be denied and LIU’s motion 

for summary judgment should be granted. 

135/ See id. § 4.3, at MP-003185.   
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211 North Pennsylvania Street 
Indianapolis, IN 46204 
(317) 638-4521 
gpeterson@k-glaw.com

/s/ Nancy D. Adams
Nancy D. Adams (BBO # 560970) 

(admitted pro hac vice)
Laura B. Stephens (BBO # 674085) 

(admitted pro hac vice) 
Mathilda S. McGee-Tubb (BBO # 687434)  

(admitted pro hac vice) 
MINTZ, LEVIN, COHN, FERRIS, GLOVSKY
AND POPEO PC 
One Financial Center 
Boston, MA 02111 
(617) 542-6000 
nadams@mintz.com
lbstephens@mintz.com 
msmcgee-tubb@mintz.com

Dated: April 19, 2019 
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CERTIFICATE OF SERVICE 

I certify that on April 19, 2019, a copy of the foregoing was served via ECF to all counsel 

of record. 

/s/ Ginny L. Peterson
Ginny L. Peterson 

86216352 
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