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I. INTRODUCTION 
 
 D&O policies were invented to provide a defense for an organization and its employees 

against investigations and claims of illegal behavior. The duty to defend is critical to this 

insurance—the policy provides no comfort to anyone if they must pay their own way before the 

SEC, a grand jury, or Congress. LIU’s policy is no different. USAG is simply seeking to require 

LIU to honor its crystal-clear obligation to defend USAG and its employees.  

LIU’s response to USAG’s claims is flawed in a number of ways. First, it fails to apply, 

or even address, longstanding Indiana coverage precedents. Most important of these are the cases 

detailing the broad scope of the duty to defend. These cases establish that the duty applies as a 

matter of law if there is any potential for coverage, even if an insurer has some evidence that an 

exclusion or other coverage limitation may apply. Seymour v. Commercial Union Ins. Co., 665 

N.E.2d at 891, 892 (Ind. 1996). There clearly is more than just a potential for coverage here, and 

so the duty to defend attaches. 

 LIU brushes off critical policy language in some places, while indulging in hyper-

technical reasoning in others. It manufactures “disputes” of fact that are immaterial to its duty to 

defend or are without support in the record. And it ignores that it has taken opposite coverage 

positions—demonstrating that several key parts of its policy are ambiguous. There is no genuine 

dispute of material fact as to LIU’s duty to defend each and every matter identified in USAG’s 

brief. The Court should GRANT USAG’s motion, order LIU to pay USAG’s past defense costs 

immediately, and order it to provide a complete defense on these matters going forward.  

 For the same reasons, LIU’s cross-motion should be denied. The Nassar suits and the 

“revocation” suits allege potentially covered claims. LIU suggests that it has no duty to fund this 

bankruptcy filing, but it makes no effort to argue the point and USAG has not yet sought those 
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costs. The Gordon lawsuit and the non-Nassar claims were noticed to all of USAG’s insurers; 

USAG has never pursued coverage from LIU on those claims. Except as to the non-Nassar 

claims and the Gordon suit, LIU’s cross-motion should be DENIED. 

II. RESTATEMENT OF UNDISPUTED MATERIAL FACTS 

 As USAG showed in its opening brief, the essential facts in this coverage case are 

undisputed. LIU agrees with this on the vast majority of issues. [Dkt. 132, at 3–9.] It does, 

however, attempt to “dispute” certain facts related to its treatment of Nassar, when a claim was 

“first made” under its policy, and its shifting coverage positions. [Dkt. 132, at 12–16.]1 As 

shown throughout the argument below, none of LIU’s disputes are “genuine” within the meaning 

of Rule 56(a). They are contradicted by the record, they lack any meaningful evidentiary support, 

or they are immaterial to LIU’s duty to defend. Pugh v. City of Attica, 259 F.3d 619, 625 (7th 

Cir. 2001) (“To avoid summary judgment, [a party] must set forth specific facts that demonstrate 

a genuine issue of triable fact and must produce more than a scintilla of evidence to support his 

position.”). As a result, the material facts in this case are undisputed. 

III. LEGAL STANDARDS 

  LIU claims to be applying Indiana insurance-coverage law. However, aside from its 

initial recitation of the basic standard, its brief contains few references to Indiana cases (or 

federal cases applying Indiana law). This is problematic because Indiana courts take a different 

approach than most states when applying exclusions to defeat coverage. See  

State Auto. Mut. Ins. Co. v. Flexdar, Inc., 964 N.E.2d 845, 850–51 (Ind. 2012) (identifying the 

“two main views” of the pollution exclusion and describing how Indiana “has gone in a different 

1 LIU also attempts to argue about what the policy means in its Statement of Undisputed Material 
facts. [Dkt. 132, at 9–12.] USAG responds to these flawed legal arguments below, rather than 
disputing them here.  
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direction”); St. Paul Fire & Marine Ins. Co. v. City of Kokomo, 2015 U.S. Dist. LEXIS 82465, at 

*13 (S.D. Ind. 2015) (“Indiana utilizes a unique approach to determine the applicability of a 

pollution exclusion in an insurance policy dispute.”) Regardless, most of LIU’s citations provide 

no affirmative support for LIU’s key arguments. In many places, instead of drawing on Indiana 

coverage cases (of which there are many) it invokes a selective hodge-podge of decisions from 

state and federal courts in seventeen other jurisdictions and then pronounces that its reading of 

the policy is “well-settled” and is “the only reasonable interpretation” available under Indiana 

insurance law. [E.g., Dkt. 132, at 35, 40.] 

This leads LIU to the wrong conclusion every time. Federal courts sitting in diversity 

must apply state substantive law—here, the law of Indiana. See Lexington Ins. Co. v. Rugg & 

Knopp, Inc., 165 F.3d 1087, 1090 (7th Cir. 1999). If the Indiana Supreme Court has not spoken 

to an issue, the court must examine existing precedent of that court and predict how it would 

resolve the dispute. Id. A federal court may not apply “general” principles of law, no matter how 

“well settled” a party claims they are, outside of this predictive framework. See id. LIU’s failure 

to reason from any Indiana precedent, alone, is sufficient for the court to reject most of LIU’s 

arguments, because it has not carried its burden to “show” that it is entitled to summary 

judgment or that USAG’s motion is deficient. See FED. R. CIV. P. 56(a). The Court is not 

required to make LIU’s case for it. Diadenko v. Folino, 741 F.3d 751, 757 (7th Cir. 2013); 

Woodruff v. Am. Family Mut. Ins. Co., 291 F.R.D. 239, 242 (S.D. Ind. 2013). 

 Before proceeding to the merits, USAG pauses to correct and clarify several errors 

contained in LIU’s recitation of the legal standard.  

First, in Indiana, exclusions are subject to strict scrutiny. [See Dkt. 132, at 17 n.77.] This 

has been the law for nearly a century: “The interpretation of insurance policies is not a new task 
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for this Court. Where there is ambiguity, insurance policies are to be construed strictly against 

the insurer. This is particularly true where a policy excludes coverage.” Am. States Ins. Co. v. 

Kiger, 662 N.E.2d 945, 947 (Ind. 1996) (emphasis added) (citing Asbury v. Ind. Union Mut. Ins. 

Co., 441 N.E.2d 232, 236 (Ind. Ct. App. 1981) and Masonic Acc. Ins. Co. v. Jackson, 164 N.E. 

628, 631 (Ind. 1929) (holding that exclusions bar coverage only where their application is 

beyond any “reasonable doubt”)). The Supreme Court reiterated its position on this issue in 

2012. Flexdar, 964 N.E.2d at 848 (stating that the maxim that all ambiguities are construed 

against the insurer rings “especially true where the language in question purports to exclude 

coverage.”). This is, quite plainly, an instruction that exclusions are subject to more searching 

scrutiny than ordinary policy provisions.  

Second, it is well-established that judicial disagreement is powerful evidence of 

ambiguity. Hartford Acc. & Indem. Co. v. Dana Corp., 690 N.E.2d 285, 297–98 (Ind. Ct. App. 

1997); Travelers Indem. Co. v. Summit Corp. of Am., 715 N.E.2d 926, 937–38 (Ind. Ct. App. 

1999). The potency of this evidence grows stronger as more courts decide cases differently. See 

id.; Huntington Mut. Ins. Co. v. Walker, 392 N.E.2d 1182, 1185 (Ind. Ct. App. 1979) (“Evidence 

of the reasonableness of these opposite viewpoints is shown by the ample authority from other 

jurisdictions cited by both parties here.”).  

Parties have a clear incentive to take different positions—but courts do not. The U.S. 

Supreme Court has condemned lower federal courts for flippantly declaring that state judges are 

“unreasonable” simply because a federal judge disagrees with them. E.g., Lockyer v. Andrade, 

538 U.S. 63, 75 (2003). Being mindful of the respect owed to state courts, a federal court should 

hesitate before rejecting the powerful evidence of ambiguity supplied by divergent judicial 

interpretations. Such a holding requires a federal court to decide that the judges on the other side 
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of the issue are somehow “unreasonable” or intellectually “dishonest.” Eli Lilly & Co. v. Home 

Ins. Co., 482 N.E.2d 467, 470–71 (Ind. 1985); Dana, 690 N.E.2d at 295. That is not something 

federal courts, with their limited mandate, ought to be in the business of doing.  

Finally, LIU errs when it contends that, in all particulars, insurance policies are subject to 

the “same rules of construction as any other contract.” [Dkt. 132, at 38 n.123.] This is only true 

at the most general, superficial level, since insurance policies are contracts. Holiday Hospitality 

Franchising, Inc. v. AMCO Ins. Co., 983 N.E.2d 574, 577 (Ind. 2013). But the Court has also 

emphasized that insurance policies are not ordinary contracts, and are interpreted accordingly. 

Flexdar, 964 N.E.2d at 848, 851–52. This is because the concept of “mutual intent” is a fiction 

when it comes to insurers: “The insurance companies write the policies; we buy their forms or 

we do not buy insurance.” Id. at 852. To bar coverage, the insurer’s intent in using particular 

language must be “clearly expressed,” or it is not enforceable. Id. at 848. To do otherwise would 

be to abandon “the policy’s basic purpose of indemnity.” Id. (quotations omitted). With these 

corrections in mind, USAG proceeds to the merits.  

IV. ARGUMENT 

A. Preliminary Issues  

 USAG notes first that LIU has not responded to many of its arguments. A party “waive[s] 

claims by failing to respond to arguments on summary judgment.” Johnson v. Rogers, 2019 U.S. 

Dist. LEXIS 6961, *51 (S.D. Ind. 2019) (quoting Abrego v. Wilkie, 907 F.3d 1004, 1012 (7th 

Cir. 2018)). In several instances, LIU makes perfunctory arguments without any real 

development or analysis. Those arguments are also waived. Woodruff, 291 F.R.D. at 242; Riley 

v. City of Kokomo, 2017 U.S. Dist. LEXIS 31970, *20 (S.D. Ind. 2019); Diadenko, 741 F.3d at 

757 (“A district court is not required . . . to scour the party’s various submissions to piece 

- 6 - 
 

Case 19-50012    Doc 146    Filed 05/17/19    EOD 05/17/19 16:51:25    Pg 6 of 47



together appropriate arguments. A court need not make a lawyer’s case.”). As a result, USAG 

begins each section by noting which arguments are disputed and which ones LIU has waived.2 A 

comprehensive list of these issues is also included as Appendix A to this brief.  

B. The duty to defend is broad and attaches even if an insurer proffers exclusions or 
other coverage limitations.  

 
 LIU’s most significant error relates to the breadth of its duty to defend. USAG carefully 

explained the expansive scope of that duty in its first brief. [Dkt. 27, at 11–17.] It pointed out that 

Seymour and other Indiana cases make it clear that the duty to defend arises as a matter of law 

when there is any possibility for coverage. 665 N.E.2d at 891, 892. As Seymour itself shows, the 

duty continues even where the insurer raises exclusions or coverage conditions which might 

apply to bar indemnity. Id. In Seymour, the insurer raised defenses based on a pollution exclusion 

and the lack of an “occurrence,” and cited evidence to support those claims. Id.; Seymour Mfg. 

Co. v. Commerial Union Ins. Co., 648 N.E.2d 1214, 1219 (Ind. Ct. App. 1995). Nonetheless, the 

Indiana Supreme Court found that there was a duty to defend as a matter of law and entered 

summary judgment for the policyholder. 665 N.E.2d at 892.  

 In 45 pages of briefing, LIU ignores all of this precedent. It never addresses or even cites 

Seymour, which is the controlling case in Indiana. Property Owners Ins. Co. v. Virk Boyz Liquor 

Stores, LLC, 219 F. Supp. 3d 868, 873 (N.D. Ind. 2016) (denying insurer’s motion for summary 

judgment on the duty to defend by citing Seymour and explaining “[o]nly if there is no possible 

factual or legal basis on which the insurer might be obligated to indemnify will the insurer be 

2 USAG is aware that “the terms waiver and forfeiture—though often used interchangeably by 
jurists and litigants—are not synonymous.” Hamer v. Neighborhood Hous. Servs., 138 S. Ct. 13, 
17 n.1 (2017). Forfeiture is “the failure to make the timely assertion of a right.” Id. Wavier is 
“the intentional relinquishment of a known right.” Id. LIU is guilty of both here, but USAG notes 
the distinction in case it becomes an issue later on in this litigation.  
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excused from defending the insured.”). Like the insurer in Seymour, LIU argues for a broad 

reading of an exclusion (the Misconduct Exclusion) and tries to limit its policy’s vague and 

expansive insuring agreements (“Claim” and “Wrongful Act”). 665 N.E.2d at 891–92. It cannot 

justify its failure to defend by ignoring the Indiana Supreme Court.  

 As a matter of law, LIU had a duty to defend the investigations the moment USAG 

tendered those claims to it. Each claim was potentially covered. In Indiana, this duty continues 

unless and until there is a determination that there is no potential for coverage. Liberty Mut. Ins. 

Co. v. OSI Indus., Inc., 831 N.E.2d 192, 200 (Ind. Ct. App. 2005). But LIU never defended any 

of the investigations or prosecutions or paid a penny in defense costs on those matters. Instead, it 

“le[ft] the insured to fend for [it]self,” gambling that it could show that there was no duty to 

defend those cases. Armstrong Cleaners, Inc. v. Erie Ins. Exch., 346 F. Supp. 2d 797, 805 (S.D. 

Ind. 2005). Having failed to even grapple with Seymour’s broad defense mandate or show—

conclusively—that USAG’s claims fall outside the policy, it is responsible, as a matter of law, 

for the $1.4 million in defense costs it has foisted on USAG. Id.  

C. All of the matters are “Claims” as defined by LIU’s policy. 

 Even considered outside the breadth of the duty to defend, LIU’s policy defenses lack 

merit. LIU disputes that the Congressional and USOC investigations are “Claims.” [Dkt. 132, at 

17–20.] It does not address the remaining matters USAG raised in its motion. [Id.] As a result, it 

has waived any argument that the Attorney General’s CID, the Criminal Matters, the 

decertification complaint, the Amy White matters, and any other matter are not “Claims.” [Dkt. 

27, at 13–14]; Abrego, 907 F.3d at 1012.  
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1. USAG has provided a reasonable interpretation of the terms “formal proceeding” 
and “formal investigation.” 

 
 LIU raises two arguments in support of its contention that the Congressional and USOC 

investigation are not “Claims.” [Dkt. 132, at 17–20.] Neither have any merit.  

 The policy defines “Claim” as including “a formal criminal, administrative, or regulatory 

proceeding or formal investigation against an Insured.” [Dkt. 132, at 17.] LIU claims first that 

the Congressional Hearings and USOC investigation are not covered because they are not 

“proceedings.” LIU uses non-Indiana cases to argue for an interpretation of “proceeding” that 

limits that term to a “formal legal action or hearing conducted in a court of law or before some 

other official tribunal,” or “the regular and orderly progression of a lawsuit.” [Dkt. 132, at 17 

(quoting Office Depot v. Nat’l Union Fire Ins. Co., 734 F. Supp. 2d 1304, 1317–20 (S.D. Fla. 

2010); MusclePharm Corp. v. Liberty Ins. Underwriters, 712 F. App’x 745, 755 (10th Cir. 

2017)).] But no such limit appears in the policy. Several Indiana courts have found that the word 

“proceeding” is neither clear nor limited. See Ins. Marketing & Mgmt. Co. v. Allied Prop. & Cas. 

Ins. Co., No. 49D010-0412-PL-002357, Slip Op., at 8 (Marion Cty. Super. Ct., Oct. 27, 2006) 

(holding that the definition of “suit” which includes a “civil proceeding” is ambiguous because it 

is “no more narrow or precise than ‘suit’”) (attached as Exhibit A); Royal Crown Bottling Corp. 

v. Cincinnati Ins. Co., No. 49D02-0708-PL-033992, Slip Op. at 13–14 (Marion Cty. Super. Ct., 

Oct. 27, 2008) (same) (attached as Exhibit B). These cases follow well-established Indiana law, 

discussed below, which find the word “suit” ambiguous and includes government actions which 

merely imply that enforcement may be forthcoming.  

Even assuming LIU’s premise, its argument fails as to Congress. The Office Depot court 

recognized that a “hearing” before “some other official tribunal” counts as a “proceeding.” 734 

F. Supp. 2d at 1317–20. It defies reason, reality, and the U.S. Constitution to claim that the 
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supreme legislative body of the U.S. Government is not an “official tribunal” when it is 

conducting an official investigative hearing. Moreover, limiting the word “formal proceeding” to 

“the orderly progression of a lawsuit” ignores the fact that a separate section of the “Claim” 

definition explicitly includes “a civil or criminal judicial proceeding . . . against an Insured.” 

[Dkt. 132, at 17.] Since LIU’s interpretation renders the word “proceeding” superfluous, it must 

be rejected. Thomson v. Ins. Co. of N. Am., 11 N.E.3d 982, 994 (Ind. Ct. App. 2014).  

 Second, LIU argues that the term “formal investigation” unambiguously requires the 

presence of “compulsory process.” [Dkt. 132, at 18.] Again, its policy contains no such 

requirement. As LIU’s own non-Indiana case law points out, the ordinary meaning of 

“investigation” is simply “the activity of trying to find out the truth about something.” 

MusclePharm, 712 F. App’x at 755. Indeed, MusclePharm held that the SEC’s non-coercive 

request for information did count as an “investigation” under the ordinary meaning of the word. 

Id. LIU prevailed in that case only because MusclePharm’s “investigation” coverage was 

triggered by a specific kind of securities-law notice (a “Wells Notice”). Id. No such specificity 

exists in USAG’s policy. [Dkt. 2-14, at 147.]  

Moreover, LIU cites no Indiana law to support its “compulsory process” requirement. 

[Dkt. 132, at 17–20.] This is because it can’t: The Indiana courts have made it clear that a 

policyholder need not pick a fight with the government in order to preserve its insurance 

coverage. E.g., Dana, 690 N.E.2d at 295–97; Summit, 715 N.E.2d at 934; 1100 West, LLC v. Red 

Spot Paint & Varnish Co., 2008 U.S. Dist. LEXIS 16811, *29–32 (S.D. Ind. 2008) (Indiana law). 

In Dana, the court held that an administrative notice alleging environmental contamination and 

requesting participation in a voluntary remediation program was a “suit” under a CGL policy, 

even though no formal compulsory process was present, so long as there was some implied threat 
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of enforcement. Id. It justified this conclusion by observing that “[t]o decide otherwise would 

encourage insureds not to cooperate with governmental agencies” for fear of losing their 

insurance coverage. Dana, 690 N.E.2d at 296. 

Indiana cases like Dana and Summit, which interpret “suit” in a broad way to include 

non-courthouse lawsuits, support an expansive view of what constitutes a “claim” or 

“proceeding.” If a “suit” does not require a courthouse or formal pleadings, then a “claim,” 

“formal proceeding,” or “formal investigation” easily embraces producing documents and giving 

sworn testimony to Congress. The Dana court itself stated that a “suit” requires more coercion 

than a “claim.” 690 N.E.2d at 296 (“We agree that a suit is more than a claim, but this does not 

mean that every claim is a suit.”). If a “suit” includes voluntary action under the implied threat of 

(or strong potential for) enforcement, then a “claim” reasonably includes those matters reserved 

in Dana, such as “mere notification or investigation when no enforcement action is 

contemplated.” Id. at 296–97 (emphasis added). Here, again, other Indiana courts concur. See 

State Farm Fire & Cas. Co. v. Cefali, No. 45D04-0507-PL-00030, 2007 WL 1152987, Slip Op. 

at 4–5 (Lake Cty. Super. Ct., Jan. 25, 2007). (“claim” encompasses something different and less 

than a “suit”) (attached as Exhibit C). The LIU policy’s inclusion of the word “investigation” in 

the term “Claim” can easily be understood to include actions like the Congressional letters and 

the USOC letter.  

 Finally, LIU’s prior counsel in this case actually agreed with the interpretation USAG 

advances here—demonstrating conclusively that, at the very least, its policy is ambiguous on this 

point. Kiger, 662 N.E.2d at 947 & n.1; Cefali, Ex. C, at 4–5. Although LIU tries to squirm out of 

this admission, [Dkt. 132, at 15–16], it cannot escape the clear words its attorneys used on March 

12, 2018: “Nassar Claims #15 through 19 constitute a ‘Claim’ against Insureds alleging a 
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‘Wrongful Act.’” [Dkt. 27-2, Ex. B, at 7.] The same letter identifies Claim #15 as the USOC 

investigation and Claim #16 as the U.S. House investigation. [Id. at 4.] In its later 

correspondence, and in its briefing, LIU pretends that it simply “clarified” this position rather 

than reversing it outright. [Id., Ex. A, at 9; Dkt. 132, at 15–24.] The record belies this assertion. 

It is not a “clarification” to argue that something is a “Claim” and then argue seven months later 

that it is not.  

 LIU justifies this (and other) coverage u-turns by citing its reservation of rights and 

arguing that insuring agreements can never be expanded by waiver. [Dkt. 132, at 15, 16 n.73.] 

USAG never made such a wavier argument, as LIU admits. [Id.] Instead, USAG relied on the 

well-established rule that when an insurer takes contradictory positions on the meaning of its 

own policy terms, it has shown that the term is ambiguous and must be construed in favor of the 

policyholder and in favor of coverage. E.g., Kiger, 662 N.E.2d at 947 & n.1. LIU’s reservation of 

rights does not save it from the legal consequences of its inconsistent coverage positions. Id. 

That is particularly true here, where LIU cites no new knowledge or information to explain the 

change. 

2. Even if coercion is required, USAG submitted plenty of evidence that Congress 
and the USOC were flexing their legal muscle.  

 
 Finally, even if some element of coercion is required, the Congressional and USOC 

actions were plainly not “non-coercive, oversight investigation[s]” that posed no immediate risk 

of legal action. [Dkt. 132, at 19.] The USOC’s letter is coercive on its face:  

This letter is to set forth the position of the USOC Board of Directors on USAG’s 
status as a US National Governing Body, to set out certain steps USAG must take 
to safeguard that status, and to offer assistance in that regard.  
 

**** 
Specifically, we believe that USAG must take at least the following additional 
steps in its efforts on governance reform: . . . 4. During the next 12 months: . . . . 
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USAG must cooperate with an independent investigation of exactly who knew 
and who should have known of USAG athlete reports of abuse by Dr. Nassar (and 
when) and did not report these allegations appropriately, and of what systemic 
failures may have contributed to those failures to report.  
 

**** 
If USAG cannot or does not achieve steps 1 through 6 above promptly and 
clearly, the USOC will have no choice but to pursue termination of USAG’s NGB 
status.  

 
[Dkt. 133-4, at 1–3 (emphasis added).]3  

This is not an empty threat. Congress gave the USOC plenary power over U.S. Olympic 

organizations, or “National Governing Bodies.” 36 U.S.C. § 220521. The statute expressly 

allows the USOC to “place[] conditions on [a NGB’s] continued recognition.” Id. § 220521(d). 

The USOC’s decision to decertify a NGB is the corporate equivalent of a death sentence—

without USOC recognition, an organization cannot operate as an “Olympic” entity. Id. 

§ 220521(a), (c) (giving the USOC the exclusive right to use and license the term “Olympic” in 

commerce). And if the blatant threat of decertification was not enough to evince the 

“coerciveness” implicit in the term “investigation,” the USOC filed decertification papers against 

USAG less than a year after it sent the letter. [Dkt. 27-1, Ex. B, at 1.] LIU’s claim that this 

investigation was not coercive, considered in this context, rings hollow.  

The same is true for Congress. Congress can, and does, subpoena witnesses and hold 

them in contempt for refusing to comply. 2 U.S.C. §§ 191m, 192. On June 5, 2018, the U.S. 

Senate heard testimony from Steve Penny, former President & CEO of USAG. U.S. SENATE 

COMMITTEE ON COMMERCE, SCIENCE, & TRANSP., Preventing Abuse in Olympic and Amateur 

3 The remainder of the letter’s substance is not relevant here, but it is worth noting that it states 
that USAG “must” do certain things, or uses the functional equivalent of that phrase, at least 
twenty times in a four-page letter. [Dkt. 133-4, at 1–4.]  
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Athletics (June 5, 2018).4 Mr. Penny drew the ire of virtually every member of the Committee 

for what Sen. Jerry Moran later described as his “complete lack of cooperation” and “refusal to 

answer questions.” U.S. SENATE COMMITTEE ON COMMERCE, SCIENCE & TRANSP., Strengthening 

and Empowering U.S. Amateur Athletes (July 24, 2018) (Remarks of Sen. Moran).5 USAG fired 

Penny before the next hearing and sent its new CEO, Kerry Perry, instead. See id. Although 

Congress’s letters were polite and did not use the word “demand,” only a fool would have read 

these letters as an optional “invitation” and decided compliance was “voluntary.” After Penny’s 

hostility, a subsequent refusal to attend or provide the requested documents would have drawn 

the full force of Congress’s subpoena power.6  

 The adversarial nature of Congress’ investigation is also evident in the U.S. House 

documents. The Energy & Commerce Committee’s January 26, 2018 letter pummeled USAG for 

the “abhorrent” and “outrageous” incidents of abuse and “raise[d] serious concerns about [the] 

organization’s ability to oversee [its] sport and protect [its] athletes from abuse and 

mistreatment.” [Dkt. 27-1, Ex. D, at 4.] The Oversight & Government Reform Committee’s 

document requests were also stern. After listing the documents requested, the letter instructed 

4 The Committee has not yet published a transcript of any hearings after January 2018, but the 
webcast of all the Committee’s investigation hearings are available online. See 
www.commerce.senate.gov/public/index.cfm/2018/6/preventing-abuse-in-olympic-and-amateur-
athletics-ensuring-a-safe-and-secure-environment-for-our-athletes (last visited May 17, 2019).  
5 See www.commerce.senate.gov/public/index.cfm/2018/7/strengthening-and-empowering-u-s-
amateur-athletes-moving-forward-with-solutions (last visited May 17, 2019). 
6 This is precisely why the Indiana courts do not require overt coercion before a government 
investigation is deemed a “claim” or “suit” for insurance purposes. Dana, 690 N.E.2d at 295–97. 
It serves no one—not the survivors, not USAG, not Congress, and not the insurers—to require a 
policyholder to pick a fight in order to preserve its insurance coverage. Dana establishes that 
cooperation, rather than confrontation, is preferable and is covered, particularly where (as in 
Dana and in Congressional investigations), legal fault is irrelevant and the government’s right to 
the information is unquestionable. Id.  
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USAG: “Provide the requested documents and information as soon as possible, but no later than 

5:00 p.m. on February 22, 2018.” [Id. at 11–13.] This is not an innocuous “request for 

information.” Had the February 22 deadline expired with no action by or explanation from 

USAG, it would have received a subpoena requiring it to comply.  

 The questions at the May 23, 2018 hearing further confirm that Congress was not making 

mere “requests:”  

Ranking Member Pallone: “Before we leave today, I want to hear from all of our 
witnesses about the reforms they’ve implemented to keep athletes safe. I want you 
to convince me that you’re thoroughly examining how you failed athletes in the 
past and that those lessons are shaping the reforms you’re putting in place. And I 
need to be convinced that you are building a system with the right people, 
structure, and resources, to protect people under your leadership. I also want to 
hear that there will be zero tolerance for the kinds of abuses that brought us here 
today.” [Exhibit D, Prelim. Tr. at 15.]  
 
Chairman Walden: “I would just caution you all that . . . you better be darn well 
clear that the patient’s safety comes first.” [Id. at 60.]  
 
Rep. Barton: [To Ms. Perry]: “Can you please explain why it is taking so long to 
provide the committee with the aggregate number of complaints that USA 
Gymnastics has received regarding sexual misconduct?” [Id. at 66.]  

 
Rep. Walberg: “[I]t appears that there was still involvement that went on. At the 
very least there was a coverup. Things weren’t transparent or clear.” [Id. at 97–
98.]  
 
Rep. Dingell: “And honestly, I’m not reassured by your testimony, because I 
don’t hear a sense of urgency. I keep hearing: Well, we’re going to do it, we’re 
going to get to this, we’re going to do it. . . . Ms. Perry, I’m glad that you’re here 
today, but a lot of people have been wanting to hear from you since you took the 
job. You’ve got to be transparent with everybody.” [Id. at 115–16.] 
 
Rep. Dingell: “Is it going to take another 5 years or what [are] we doing to protect 
these young people right now so this will never happen again? . . . I just hope that 
everybody here realizes the time for talk is over and you need to walk your talk.” 
[Id. at 119.]  
 
Rep. Carter: [To Ms. Perry]: “Did you do background checks on him, this sexual 
predator who is in jail, in prison for 30 years? Did you do background checks on 
him? Ms. Perry: I was not there. I can’t answer that question. Rep. Carter: Well, 
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find out who was there because I need an answer to it.” [Id. at 104.]  
 

In sum, LIU’s contention that these investigations are not “Claims” is entirely without 

merit. Its own policy defines a “Claim” as a “formal investigation.” [Dkt. 132, at 17.] LIU’s own 

attorneys have admitted that these matters are a “Claims,” and that admission is fatal under 

Indiana law. [Dkt. 27-2, Ex. B, at 4–7.]; Cefali, Ex. C, at 4–5. All the evidence in the record 

shows that these investigations were not something USAG could simply ignore without serious 

legal consequences. At the very least, there can be no genuine dispute that the terms are 

ambiguous and must be construed in favor of coverage. Kiger, 662 N.E.2d at 947 & n.1 (holding 

that when the insurance company itself issues contradicting positions on the same term, that term 

is per se ambiguous).  

D. LIU’s “Wrongful Act” analysis is both unpersuasive and immaterial to its duty to 
defend.  

 
 LIU denies that the IAG Investigation, the USOC Investigation, the Amy White matters, 

and the Van Horn prosecution allege “Wrongful Acts.” It does not dispute this element as to the 

Congressional Investigations and has waived that argument. Abrego, 907 F.3d at 1012. It has 

also argued previously that the USOC Investigation does allege a “Wrongful Act,” [Dkt. 27-2, 

Ex. B, at 4–7], which, at the very least, renders the term ambiguous as to that Claim. Kiger, 662 

N.E.2d at 947 & n.1. 

 LIU raises two arguments to support its denial: (1) it lacks a duty to defend unless there is 

an express allegation of wrongdoing in the “Claim,” even if there is a potential for such an 

allegation in the future; and (2) it lacks a duty to defend allegations of a crime or tort against an 

individual policyholder because such acts are outside their “capacity” as an “Insured Person.” 

Again, neither argument has merit.  
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1. The policy does not require an express accusation of wrongdoing to trigger LIU’s 
duty to defend a “Claim” 

 LIU’s first argument overlooks the difference between defense and indemnity. USAG 

purchased both a duty to defend and a duty to indemnify when it bought LIU’s policy. This 

motion concerns defense issues, not indemnity issues. And under both LIU’s policy and the law, 

the duty to defend is broader than the duty to indemnify. Seymour Mfg. Co. v. Commercial Union 

Ins. Co., 665 N.E.2d 891, 892 (Ind. 1996). A side-by-side comparison of the Insuring Agreement 

and the Defense provision of LIU’s policy illuminates the difference:  

1. Insuring Agreement: The 
insurer shall pay on behalf of the 
Insureds all Loss which they shall 
become legally obligated to pay as a 
result of a Claim first made during 
the Policy Period . . . against the 
Insureds for a Wrongful Act . . . .  

2. Defense Costs and Settlements: 
2.1. It shall be the right and duty of the 
Insurer to defend any Claim. The 
insurer may investigate, as it deems 
appropriate, any Claim, circumstance, 
or Wrongful Act involving the 
Insureds.

 
[Dkt. 2-14, at 132.] The defense provisions in the policy are triggered whenever there is a 

“Claim” as defined by the policy. [See id.] Nothing in the first sentence of the duty-to-defend 

language requires that the Claim “allege” a “Wrongful Act.” In contrast, the policy only requires 

an allegation of a “Wrongful Act” when the insured seeks indemnity.  

  USAG has shown, in spades, that the IAG Investigation, the USOC Investigation, and the 

Amy White matters are “Claims” under the policy. That is all the policy requires to trigger LIU’s 

duty to defend. LIU plainly knew how to insert an additional requirement that the Claim allege a 

“Wrongful Act” to trigger defense coverage because that term appears in both the indemnity 

language and the list of things the insurer may—but is not required to—investigate while 

defending. [Id.] Having declined to do be more precise in its defense provisions, LIU cannot 

limit coverage by inference. Flexdar, 964 N.E.2d at 848, 851–52 (construing policy against 

insurer when it plainly knew how to, but did not, insert limiting language). 
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LIU’s argument relies almost entirely on the Tenth Circuit case MusclePharm. But 

MusclePharm is inapplicable for two reasons. First, the MusclePharm opinion did not address 

the duty-to-defend language contained in USAG’s policy, either because the parties did not argue 

it or because the policyholder did not purchase it. 712 F. App’x at 749–50. Second, the notices in 

that case “explicitly disclaim[ed] any wrongdoing.” Id. at 750–51; Oceans Healthcare, LLC v. 

Ill. Union Ins. Co., 2019 U.S. Dist. LEXIS at *13–15 (E.D. Tex. 2019) (distinguishing 

MusclePharm and finding coverage because a subpoena that does not contain such disclaimers 

sufficiently alleges wrongdoing to be covered). Again, the letters and notices directed to USAG 

contain no such disclaimer, and the accusatory character of the notices is sufficient to “allege” a 

“Wrongful Act” within the meaning of the policy.  

2. LIU is required to defend the Van Horn prosecution because it is a “Claim” 
against an “Insured Person.”  

 LIU claims that the indictment against Van Horn somehow fails to allege a Wrongful 

Act—even though it charges her with a crime. [Dkt. 132, at 23–24.] It bases its argument on the 

definition of “Wrongful Act,” which requires that the act be “committed or attempted by the 

Insured Persons in their capacities as such.” [Dkt. 2-14, at 140.] Van Horn was charged as an 

accomplice to Nassar because she was allegedly in the room when he abused a gymnast and did 

not stop Nassar’s actions. [Dkt. 27, at 14–15 n.11; Dkt. 27-1, Ex. F, at 156.] As USAG has 

pointed out, because Nassar and Van Horn were a USAG volunteer and an employee 

(respectively), it was possible, even probable, that she was at work when the alleged conduct 

occurred. [Id.] LIU claims this is irrelevant because these acts are “indisputably outside the scope 

of her capacity as an Insured Person.” [Dkt. 132, at 24 (cleaned up).]  

 This argument is misplaced. USAG is seeking a defense for Van Horn, not indemnity. 

The indictment is only an accusation, Van Horn is innocent until proven guilty, and USAG has 
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always maintained that she did not willfully assist Nassar in committing abuse. LIU has never 

disputed that the indictment is a “Claim,” because the policy defines that term as “the 

commencement of a . . . criminal judicial proceeding . . . against an Insured.” [Dkt. 2-14, at 137; 

Dkt. 27-2, at 69–71; Dkt. 132, at 17–20.] As explained above, satisfying the definition of 

“Claim” is all that is necessary to trigger LIU’s duty to defend.7 Because the indictment is a 

“Claim,” against an “Insured Person,” LIU must defend it. 

 LIU also declares that there is no “Wrongful Act” because the sexual-abuse charges 

against Van Horn allege acts “indisputably outside the scope of her capacity as an Insured 

Person.” [Dkt. 132, at 24.] As discussed above, this is not relevant to LIU’s duty to defend Van 

Horn. Regardless, LIU altogether fails to explain what it means by this statement, and neither the 

Court nor USAG is required to guess. Woodruff v. Am. Family Mut. Ins. Co., 291 F.R.D. 239, 

242 (S.D. Ind. 2013). Courts have interpreted this language to require a defense from allegations 

that an individual insured committed misconduct while performing their duties as an employee. 

Grigg v. Arrowcast, Inc., 909 N.W.2d 183, 192–98 (Wis. Ct. App. 2018) (ordering an insurer to 

defend, on identical policy language, because the complaint sought to hold an insured person 

liable for securities fraud allegedly committed while working as the entity’s CEO); Rocha v. 

Certain Underwriters at Lloyds London, 2016 U.S. Dist. LEXIS 188176, at *9–10 (E.D.N.Y. 

2016) (misconduct while a person was used “the goodwill and good name of FIFA” occurred in 

the person’s “capacity” as a FIFA employee, and was covered); Eli Lilly & Co., 482 N.E.2d at 

470–71 (a policyholder’s reasonable construction governs as a matter of law). To the extent LIU 

is arguing for a narrower interpretation, it has waived that claim by failing to develop it in any 

7 This is also why the Misconduct Exclusion does not apply until there is a final adjudication that 
the specific conduct actually occurred. [Dkt. 2-14, at 133.] The policy provides a defense for all 
claims against the policyholders, not just those that will require indemnity. [Id. at 132-33.]  
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meaningful detail. 

 In sum, under LIU’s policy, the Wrongful-Act analysis is not relevant to the duty to 

defend. Even if it was relevant, the Claims submitted by USAG at least arguably fall within that 

definition, triggering LIU’s duty to defend.  

E. All of the Nassar Claims Were First Made During LIU’s policy period.  

LIU asserts that the “Non-Nassar claims” and the criminal matters are not “interrelated” 

with the claim first made during LIU’s policy period. As to the Non-Nassar claims, it is correct.8 

Notably, LIU does not dispute that the Congressional investigations, the USOC investigation, the 

USOC decertification, or the IAG’s investigation are “interrelated” with the claims first made 

during LIU’s policy period—as USAG established in its opening brief. [Dkt. 27, at 16–22.] Any 

such arguments are waived. Abrego, 907 F.3d at 1012. 

LIU tries to manufacture a “dispute” of fact as to when the first Nassar “Claim” was 

made. [Dkt. 132, at 13.] It falls far short of the threshold set by Rule 56. LIU speculates that a 

“Claim” could have been made as early as 1998 based on evidence of oral reports made to 

coaches, trainers, and others. [Id.] But LIU does not produce any evidence of an actual third-

party lawsuit or demand against USAG. And a “Claim” is defined by its own policy as “a written 

demand for monetary or non-monetary relief against an Insured.” [Id. at 9, 13 (emphasis added).] 

Merely speculating that a claim might exist earlier in time is wholly insufficient to create a 

genuine dispute of material fact on LIU’s duty to defend USAG, which is triggered unless there 

is no potential for coverage. OSI Indus. 831 N.E.2d at 200; Fed. Ins. Co. v. Stroh Brewing Co., 

127 F.3d 563, 566 (7th Cir. 1997) (Indiana law).  

8 USAG tendered these claims to all of its insurers, not just LIU, in order to be comprehensive. It 
has not pursued coverage from LIU on these claims.  
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USAG provided a sworn declaration that the May 25, 2016, letter was the first Nassar 

“Claim” in USAG’s business records. [Dkt. 27-1, ¶ 4.] Having failed to provide any evidence 

that a Claim—a written, third party demand—was made on USAG before that date, LIU’s 

speculation has no legal effect. Pugh, 259 F.3d at 625; K.V.G. Props., Inc. v. Westfield Ins. Co., 

900 F.3d 818, 823 (6th Cir. 2018) (granting summary judgment against party who only provided 

speculation about a fact, because “[t]rials exist to resolve concrete factual disputes, not to satiate 

the endless imagination of trial lawyers.”). The first Nassar claim was made on May 25, 2016, 

during LIU’s policy period. [Dkt. 27-1, ¶ 4.] LIU cites no contrary evidence, and there is none.  

Second, LIU makes only a feeble attempt to refute USAG’s argument on the criminal 

matters. [Dkt. 132, at 25.] The sum total of its argument is that the criminal matters “are not 

‘interrelated’ with Claims first made during the LIU Policy Period because they advance 

different and unrelated allegations against the respective parties.” [Id.] It cites neither its Policy 

nor the law to support this position. “Perfunctory and undeveloped arguments, and arguments 

that are unsupported by pertinent authority, are waived. . . . The Court cannot and will not forge 

new arguments for [a party].” Woodruff, 291 F.R.D. at 242. 

USAG has shown, in detail, why the criminal matters are intimately related to the claims 

first made during LIU’s policy period. [Dkt. 27, at 20–22.] The policy defines “Interrelated 

Wrongful Acts” as Wrongful Acts that “have as a common nexus any fact, circumstance, 

situation, event, transaction, cause[,] or series of causally connected facts, circumstances, 

situations, or events.” [Dkt. 2-14, at 138 (emphasis added).] Such a nexus does not require 

identical parties or legal theories, only “any” operative fact or common set of facts. Emmis 

Communs. Corp. v. Ill. Nat’l Ins. Co., 323 F. Supp. 3d 1012, 1027 (S.D. Ind. 2018) (Indiana 

law); Weaver v. Axis Surplus Ins. Co., 2014 U.S. Dist. LEXIS 154746, *40 (E.D.N.Y. 2014).  
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LIU’s failure to confront the evidence presented by USAG is telling. Van Horn is being 

accused of acting as a “party” to Larry Nassar’s abuse (not, as LIU asserts, for abusing athletes 

herself), because she was allegedly in the same room while he abused a gymnast at the Karolyi 

Ranch and did not stop Nassar’s actions. [Dkt. 27, at 20; Dkt. 27-1, Shollenbarger Aff., ¶ 12 & 

Ex. F; id., Ex. H, at 32, 35, 55.] This is rooted in the same abuse alleged in the survivor lawsuits. 

Penny has been charged with “criminal spoliation” related to evidence of Nassar’s abuse at the 

Karolyi ranch sought by Texas law enforcement. [Dkt. 27, at 21; Ex. 27-1, Shollenbarger Aff., ¶ 

12 & Ex. G; id., Ex. H, at 7, 32, 105–09.] This relates to the same abuse alleged in the survivor 

lawsuits—the relevant survivors allege Penny’s general “concealment” in their complaint. [E.g., 

Dkt. 27-1, Ex. A, ¶ 19–20.] And Amy White is only relevant to this case because of a deposition 

subpoena she received in one of the survivor lawsuits, [Dkt. 27, at 4, 14 n.10], and because she 

was identified as a possible witness against Mr. Penny in the spoliation prosecution described 

above. [Id. at 14, 21; Dkt. 27-1, Ex. H, at 105–09.] There is no reasonable, genuine dispute that 

all three of these matters are rooted in the same facts generating the first survivors’ abuse claims 

against USAG, which were filed during LIU’s policy period. LIU’s policy requires it to defend 

all such “Interrelated” claims.  

F. When Claims involve Interrelated Wrongful Acts, the policy deems them to be a 
single Claim, and LIU cannot dispute that it is required to defend that Claim.  

 
 LIU makes the perplexing argument that it has no duty to defend all Claims involving 

“Interrelated Wrongful Acts.” [Dkt. 132, at 24–25.] This argument ignores the plain language of 

the policy, rather than adhering to it. LIU concedes—indeed, affirmatively argues—that 

coverage exists only for those claims “first made” during the policy period. [Dkt. 132, at 11 

(“The LIU Policy is a claims-made policy, meaning that only claims first made during the policy 

period may be considered for coverage.”). If a “Claim” is “first made” during the policy period, 
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then LIU has a duty to defend.  

 But the policy defines what counts as a claim “first made” during the policy period. It 

says, explicitly, that “[a]ll claims arising from the same Wrongful Act or Interrelated Wrongful 

Acts shall be deemed one Claim and subject to a single limit of liability. Such Claim shall be 

deemed first made on the date the earliest of such Claims is first made . . . .” [Dkt. 2-14, at 134 

(emphasis added).] If a post-policy claim “aris[es] from the same Wrongful Act or Interrelated 

Wrongful Act” as a claim first made during the policy year, then that post-policy claim is 

deemed, as a matter of contract, to have been made during LIU’s policy period. Adi WorldLink, 

LLC v. RSUI Indem. Co., 2017 U.S. Dist. LEXIS 150505, at *24–25 (E.D. Tex. 2017). LIU 

cannot point to an amorphous “traditional duty-to-defend analysis” to avoid the consequences of 

policy language it wrote. All claims involving “Interrelated Wrongful Acts” are deemed first 

made during LIU’s policy period. LIU must defend all claims first made during its policy period. 

As shown above and in USAG’s opening brief, all of the matters tendered to LIU are interrelated 

with claims first made during LIU’s policy period. LIU has a duty to defend all of these claims.  

 LIU omits crucial distinguishing facts in its reliance on Phila. Indem. Ins. Co. v. 

PayrollAmerica, Inc., 459 B.R. 94 (Bankr. D. Idaho 2011). The court refused to find a duty to 

defend in four cases because the claims did not allege a “negligent act, error, or omission” as 

required by that policy’s insuring agreement—not, as LIU argues, because this language fails to 

impose a duty to defend interrelated post-policy claims. Id. at 112–13. Indeed, the Bankruptcy 

Court in that case did find a duty to defend post-policy claims in five other cases, all of which 

were filed in September, November, and December 2009—after the insurer’s policy expired on 

May 1, 2009. Id. at 98, 102–05, 113.  
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G. Thomson requires LIU to pay USAG’s attorneys’ fees in any venue necessary to 
protect USAG from liability on the survivor claims.  

 
 LIU spends an inordinate amount of time trying to refute an argument USAG never really 

made. [Dkt. 132, at 25–30.] It is correct that the “in for one, in for all” doctrine requires an 

insurer to defend non-covered claims if there are covered claims in the same suit. E.g., Liberty 

Mut. Ins. Co. v. OSI Indus., Inc., 831 N.E.2d 192, 200 (Ind. Ct. App. 2005). But that was not the 

basis for USAG’s position that a defense was required “even if an exclusion bars coverage for 

part of a claim, the entirety of a particular claim, or even multiple claims.” [Dkt. 132, at 25.] 

Instead, USAG’s argument was that even if the investigations are not “Claims” in their own 

right, a defense of those matters was “reasonable and necessary” to protect USAG in the survivor 

lawsuits LIU had agreed to defend. [Dkt. 27, at 33–34.] To the extent LIU thinks USAG is 

arguing from the “in-for-one” doctrine, it is mistaken. 

 Thomson controls on this issue. That case held that it was “reasonable and necessary” for 

an insurer to pay for the policyholder’s prosecution of offensive claims that would ultimately 

reduce or minimize the insurer’s liability on other, covered claims. Thomson Inc. v. Ins. Co. of N. 

Am., 11 N.E.3d 982, 1025–27 & n.26 (Ind. Ct. App. 2014). The particular claim in Thomson was 

filed by the policyholder against a third party, seeking indemnity for losses the insurer was 

otherwise obligated to cover. The Court of Appeals rebuffed the insurer’s objection, finding that 

this was a defense cost because “[d]efense is about avoiding liability,” filing the proceeding 

“actually assist[ed] the insurers by minimizing what they must pay” and because “[the] duty to 

defend would be nothing but a form of words if it did not encompass all litigation by the insured 

which could defeat its liability.” Id. at 1025–27 & n.26.  

 The so-called “ancillary” matters here are critical to USAG’s defense in the survivor 

lawsuits, even if they were not covered in their own right. LIU itself attempts to use the results of 
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the USOC investigation against USAG in this coverage action. [Dkt. 132, at 14.] It is an absolute 

certainty that, if the survivor lawsuits were to proceed, the survivors would present this report as 

evidence. Moreover, defending the “ancillary” matters before Congress, the Indiana Attorney 

General, and the Texas criminal justice system are all integral to a defense of the survivor 

lawsuits. Virtually everything discussed in those proceedings is public and is done under oath. 

Everything USAG or its representatives say about Nassar in those forums can and will be used 

against it in the underlying Nassar suits. This is what USAG meant when it said the duty to 

defend was “holistic” and “[a]bandoning the policyholder in one forum . . . could have disastrous 

consequences” in another forum. [Dkt. 27, at 22.]  

 Again, LIU is required to defend all the Nassar matters because they are “Claims” 

covered by the policy in their own right. But even if it were not so required, the “ancillary” 

matters are not ancillary at all—a defense in those cases was and is required to guard against 

conclusions that could destroy USAG in the underlying survivor lawsuits. 

H. The Misconduct Exclusion does not apply.  
 

LIU contends that an intentional misconduct exclusion bars coverage for all of the Nassar 

claims. [Dkt. 132, at 30–40.] This argument is not persuasive.  

The exclusion applies to “any Claim made against any Insured . . . based upon, arising 

from, or in any way related to . . . any deliberately dishonest, malicious, or fraudulent act or 

omission or any willful violation of law by any Insured.” [Dkt. 132, at 31.] The exclusion is 

limited to indemnity obligations only: It “shall only apply if it is finally adjudicated that such 

conduct in fact occurred.” [Id. (emphasis added).] Since this is an exclusion to coverage, it is 

subject to the strictest scrutiny—it is unenforceable unless it clearly and unmistakably applies to 

the facts in this case. State Auto. Mut. Ins. Co. v. Flexdar, 964 N.E.2d 845, 848 (Ind. 2012); Am. 
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States Ins. Co. v. Kiger, 662 N.E.2d 945, 947 (Ind. 1996) (citing Asbury v. Ind. Union Mut. Ins. 

Co., 441 N.E.2d 232, 236 (Ind. Ct. App. 1981)).  

There are four separate reasons that LIU’s misconduct exclusion fails. First, because LIU 

has argued—and continues to argue—that Nassar’s acts did not trigger the insuring agreements, 

they can neither trigger the exclusion nor be imputed to USAG. Second, even if Nassar’s 

misconduct could be imputed to USAG, there are only ten “final adjudications” of Nassar’s 

abusive conduct, and so only the claims by those ten plaintiffs are affected by the exclusion. 

Third, under well-established Indiana law, the text of the exclusion does not impute any of 

Nassar’s misconduct to USAG anyway. Fourth, and finally, the only way LIU can conceivably 

bar coverage to USAG is by resorting to an extra-textual inference—which is prohibited under 

Indiana coverage law.  

1. LIU’s own arguments—even the ones it makes now—show conclusively that 
Nassar’s acts are incapable of triggering the misconduct exclusion.  

 
 LIU insists that Nassar is not, and never was, entitled to coverage under the insuring 

agreements. But if one assumes this premise, it follows that he cannot trigger the Misconduct 

Exclusion as to USAG.  

 In its prior coverage letters, LIU claimed that Nassar is not covered because he was not 

an “Insured Person.” [Dkt. 27, at 23.] LIU now claims that Nassar is not covered because the 

survivors do not allege a “Wrongful Act” against him. [Dkt. 132, at 12–13, 36.] But this 

inconsistency hardly matters for purposes of the misconduct exclusion. In LIU’s view, both of 

these terms are elements of its insuring agreements. [Dkt. 132, at 20–21 (“To be afforded 

coverage under the LIU policy, the Insuring Agreement requires, at a minimum, ‘Loss’ resulting 

from a ‘Claim’ made against the Insureds for a Wrongful Act . . . .”) (emphasis in original).] But 

if Nassar’s acts do not fall within the insuring agreements—for whatever reason—his acts cannot 
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trigger any exclusions under the policy. Amerisure, Inc. v. Wurster Constr. Co., 818 N.E.2d 998, 

1005 (Ind. Ct. App. 2004) (“[I]f the insuring clause does not extend coverage, one need look no 

further. . . . [T]he entire process must begin with an initial grant of coverage via the insuring 

clause; otherwise, no further consideration is necessary.”).  

 Thus, LIU’s argument fails on its essential premise.9 If the Court accepts LIU’s argument 

that the survivors have alleged no “Wrongful Act” against Nassar, then those acts would not 

trigger the misconduct exclusion. The exclusion applies to a certain subset of “Wrongful Act” 

risk for which LIU did not want to provide indemnity. [Dkt. 2-14, at 132–33]; Wurster Constr. 

Co., 818 N.E.2d at 1005. But if Nassar was not accused of a “Wrongful Act” that fell within that 

risk, his conduct is not “excludable,” [Dkt. 132, at 33], because it was not “included” in coverage 

to begin with. This alone is fatal to LIU’s entire misconduct-exclusion argument.  

 The power of this reasoning is reinforced by the separation-of-insureds language. The 

9 LIU has been inconsistent in its assessment of Nassar’s status. Contrary to its argument in its 
response brief, LIU expressly denied coverage to Nassar because he was not an “Insured 
Person,” not simply because it believed the survivors had not alleged a “Wrongful Act.” [Dkt. 
132, at 13.] The pages of the March 12, 2018, letter LIU invokes do not cite, refer to, or quote 
the definition of “Wrongful Act.” [Id.; Dkt. 27-1, Ex. B, at 7, 12.] They instead discuss “Insureds 
under the Policy” (page 7) and “Coverage for Insureds Acting Outside the Capacity of their 
Employment” (page 12). [Id.] The March 12 letter also incorporates LIU’s prior correspondence, 
which states, plainly:  
 

While Liberty has acknowledged potential coverage for USAG, Liberty has 
declined coverage for Dr. Nassar on the following grounds; (i) Dr. Nassar’s acts 
of alleged sexual misconduct (including sexual assault and battery) is not a 
covered Wrongful Act or Employment Practices Wrongful Act; (ii) such acts did 
not occur in Dr. Nassar’s covered capacity as an Insured Person. 
 

[Dkt. 27-2, Ex. H, at 5 (September 2017 Letter) (emphasis added).] This clearly lists both the 
“Wrongful Act” and the “Insured Person” arguments separately, showing that LIU was making 
both claims. LIU’s attempt to dispute this fact is without merit. As a result, the misconduct 
exclusion does not apply, as stated in USAG’s opening brief. [Dkt. 27, at 23.] But again, the 
court need not resolve this dispute because LIU’s argument fails either way.  
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clause states that “the Wrongful Act of any Insured Person shall not be imputed to any other 

Insured Person.” [Dkt. 2-14, at 133, 145.] In LIU’s (incorrect) view, this clause “implies that 

wrongful acts by an Insured Person are imputed to ‘Insureds’ who are not ‘Insured Persons,’” 

i.e., USAG. [Dkt. 132, at 39 (emphasis in original).] But if no “Wrongful Acts” were alleged 

against Nassar, as LIU now contends, [Dkt. 132, at 13], how could those acts be imputed to 

USAG for purposes of the misconduct exclusion? The answer is simple: They can’t. Again, even 

accepting LIU’s current premise, its argument goes nowhere.  

The textual dissonance inherent in LIU’s argument is also revealed by its own briefing. 

Twice in its response argument, LIU asserts that the policy imputes the “wrongful acts” of 

Nassar to USAG. [Dkt. 132, at 38 (“This provision does not prohibit the imputation of the 

Wrongful Act of an Insured Person/Nassar to the Insured Organization/USAG.”) (capitalization 

in original); id. at 40 (“Therefore, the wrongful acts by Nassar, an Insured Person under the LIU 

policy, are imputed to the Insured Organization: USAG.”).] This contradicts LIU’s earlier 

position, in the same brief, that Nassar was not accused of any covered “Wrongful Acts.” [Id. at 

12–13, 36.] LIU cannot have it both ways, and it cannot take different positions on what the 

same words mean depending on what supplies the least coverage under the circumstances. By 

doing so, it has shown conclusively that the exclusion is ambiguous, it does not clearly apply to 

Nassar’s conduct, and that it must be narrowly construed in favor of coverage. Kiger, 662 N.E.2d 

at 947 & n.1.  

Regardless of which of LIU’s inconsistent positions the Court accepts, LIU still loses. If 

one accepts LIU’s original argument that Nassar was not an “Insured Person,” the Misconduct 

Exclusion does not apply at all. [Dkt. 27, at 23.] If one accepts LIU’s current argument that the 

survivors have alleged no “Wrongful Acts” against Nassar, then there are no “Wrongful Acts” 
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that can be imputed to USAG. Either way, since LIU has always argued that Nassar never fell 

within the insuring agreements, he necessarily cannot trigger the Misconduct Exclusion.  

2. There are only 10 relevant final adjudications against Nassar.  

 LIU correctly observes that a guilty plea is a “final adjudication.” But Nassar only pled 

guilty to 10 counts of sexual abuse.10 It tortures the ordinary meaning of “adjudication” to 

pretend that a ten-count guilty plea is equal to an “adjudication” of the hundreds of sexual-abuse 

allegations that exist against Nassar.  

 LIU’s exclusion requires more than a statement, or even an admission, that the conduct 

occurred, even if that statement is made in open court. The exclusion explicitly does not apply 

unless “it is finally adjudicated that such conduct in fact occurred.” [Dkt. 2-14, at 134 (emphasis 

added).] The word “adjudication” is a legal term with a specific meaning: “The determination of 

the issues in an action according to which judgment is rendered; a solemn, final, and deliberate 

determination of an issue by the judicial power, after a hearing in respect to the matters 

determined.” Adjudication, BALLENTINE’S LAW DICTIONARY (2010). Aside from the ten 

survivors whose claims were the subject of Nassar’s guilty pleas, there is no judgment 

establishing the facts underlying any other claim in the manner required by LIU’s exclusion.  

 LIU claims that this language applies “to the determination of excludable conduct,” and 

not to the underlying lawsuits themselves. This makes no difference: Nassar was not charged 

with, or convicted of, “excludable conduct” against the vast majority of survivors asserting 

claims against USAG. It is these facts that must be “adjudicated” in a court of law (civil or 

criminal) before the exclusion can apply. LIU argues, without citing any policy language or case 

10 As a preliminary matter, USAG notes that the exclusion cannot apply to any costs incurred 
before November 22, 2017 and November 29, 2017, the date of Nassar’s pleas.  
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law, that “[t]he LIU policy simply does not require an adjudication with respect to each Athlete 

Plaintiff.” [Dkt. 132, at 34.] This is not how a criminal conviction, or policy interpretation, 

works. “[I]n our system of justice, ‘we try cases, rather than persons’ . . . a defendant must be 

tried for what he did, not who he is.” United States v. Gomez, 763 F.3d 845, 861 (7th Cir. 2014) 

(en banc) (quoting People v. Allen, 420 N.W.2d 499, 504 (Mich. 1988)). And in the world of 

insurance law, it is the insurer who must prove that by using the word “adjudication,” it 

somehow meant that for coverage purposes, it would “try persons, rather than cases” and thereby 

turn the entire American judicial system inside-out. Kiger, 662 N.E.2d at 947. Having failed to 

do so, LIU cannot escape that to an ordinary policyholder, the word “adjudication” requires a 

formal judgment as to the facts of abuse alleged by each survivor.11 Because only ten survivor 

claims were adjudicated by Nassar’s plea, the exclusion (at most) only bars coverage for the 

lawsuits arising out of those survivors’ claims.  

3. The text of the exclusion does not impute Nassar’s conduct to USAG.  

 LIU claims that any “final adjudication” as to Nassar is imputed to USAG. That may be 

one way to read the exclusion. But it is not the only reasonable way to read the exclusion, and 

that fact dooms LIU’s coverage argument.  

 First of all, LIU has, again, taken both sides of this argument. In its March 12, 2018 

11 The same is true for the trial judges’ statements at sentencing and the survivors’ impact 
statements at those hearings. They are not “adjudications” within the meaning of LIU’s policy. A 
sentencing hearing is separate from the plea, and the sentence Nassar received was well within 
the acceptable range for the ten counts to which he pled guilty. LIU cites no authority to satisfy 
its burden of showing that the word “adjudication” clearly and unambiguously includes 
statements about uncharged conduct offered at a defendant’s sentencing hearing. Kiger, 662 
N.E.2d at 947. If LIU wanted such statements to qualify as a “final adjudication” sufficient to 
destroy coverage, it should have clearly defined that phrase in its policy to incorporate such 
statements. It did not. That such statements are not a “final adjudication” is a reasonable 
interpretation of the undefined term—and thus is the one that controls.  
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letter—dated well after Nassar’s conviction—LIU analyzed the Misconduct Exclusion. It 

observed that several of the plaintiffs had accused USAG itself of reckless, willful, and 

intentional conduct. [Dkt. 27-2, Ex. B, at 11.] It then reserved its rights solely in case there was 

“a finding that USAG or any Individual Insureds engaged in any intentional or willful acts or 

omissions by allowing the sexual abuse to occur.” [Id. at 12 (emphasis added).] This language 

appears nearly verbatim in nearly all of LIU’s prior coverage letters. [Id., Ex. C, at 10–11; id., 

Ex. F, at 11–12; id., Ex. G, at 11–12.] 

Two important conclusions emerge from this statement: (a) only a final adjudication (a 

“finding”) against USAG for willfully allowing the sexual abuse to occur will trigger the 

Misconduct Exclusion, and (b) that Nassar’s plea agreement and sentencing hearings—discussed 

at length in the very next paragraph of the same letter—were not relevant to the LIU’s 

Misconduct Exclusion analysis as to USAG. [Id.] LIU did not argue that Nassar’s conduct barred 

coverage to USAG until nearly a year after his plea. [Id., Ex. D, at 3.] This definitively resolves 

the issue in USAG’s favor. Kiger, 662 N.E.2d at 947 & n.1 (an insurer’s inconsistent positions 

render a term ambiguous); Protective Ins. Co. v. Coca-Cola Bottling Co., 423 N.E.2d 656, 661 

(Ind. Ct. App. 1981) (failure to deny coverage or reserve rights on a coverage issue as soon as 

reasonably possible may result in estoppel); Fed. Ins. Co. v. Stroh Brewing Co., 127 F.3d 563, 

571 (7th Cir. 1997) (holding that a six-month delay in raising an exclusion, despite the insurer’s 

ability to do so, estopped it from relying on that exclusion).  

 Second, LIU presents an inaccurate picture of the Indiana Supreme Court’s “any insured” 

jurisprudence. Holiday Hospitality did not establish that the words “any insured” unambiguously 

impute an individual insured’s conduct to the organization in all cases. Holiday Hospitality 

Franchising, Inc. v. AMCO Ins. Co., 983 N.E.2d 574 (Ind. 2013). The law is far more nuanced.  
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 Holiday Hospitality does not cite or mention Frankenmuth, the Court’s seminal decision 

on the “any insured” and “innocent co-insured” doctrine, discussed at length in USAG’s opening 

brief. Frankenmuth Mut. Ins. Co. v. Williams, 690 N.E.2d 675, 678–80 (Ind. 1997); [Dkt. 27, at 

24–30.] LIU does not show that Frankenmuth is no longer good law or cannot coexist with 

Holiday Hospitality. Am. Fam. Mut. Ins. Co. v. McCowan, 2018 U.S. Dist. LEXIS 53832, *8–10 

(N.D. Ind. 2018) (observing that the cases are only “potentially inconsistent”). The Indiana 

Supreme Court does not make law—or overrule its prior cases—by implication or in footnotes. 

Simmons v. Erie Ins. Exch., 891 N.E.2d 1059 (Ind. Ct. App. 2008) (collecting cases and 

observing that “to conclude that the Supreme Court intended to overrule [a] line of cases, without 

specifically mentioning any of them, would be doing an injustice to the Supreme Court.”) 

(internal quotations and ellipses omitted); Allstate Indem. Co. v. Brown, 696 N.E.2d 92, 95 (Ind. 

Ct. App. 1998) (“[W]e do not believe that our supreme court decides important questions of law 

in footnotes.”). In fact, this precedent was never even mentioned to the Court. In over 250 pages 

of briefing to the Indiana Court of Appeals and the Indiana Supreme Court, the parties in 

Holiday Hospitality did not cite, much less analyze, Frankenmuth or its precursor, Am. Econ. Ins. 

Co. v. Liggett, 426 N.E.2d 136, 144 (Ind. Ct. App. 1981). 

 The McCowan court stated that the law is unsettled in this area. 2018 U.S. Dist. LEXIS 

53832, at *7–11. Its solution was to certify the question to the Indiana Supreme Court so that the 

Court could “clarify the holding of Frankenmuth, limit it, distinguish it from Holiday 

Hospitality, or expand upon it as it sees fit.” Id. at *10. The Supreme Court accepted that 

certification, 97 N.E.3d 233, indicating that Holiday Hospitality did not provide “clear 

controlling Indiana precedent” on the “any insured” issue. See IND. R. APP. P. 64(A). The 

McCowan parties later settled, mooting the case. 99 N.E.3d 625. Without further guidance from 
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the Supreme Court, this Court should assume the two decisions can coexist. A closer look at both 

cases is necessary—and shows that this case is far closer to Frankenmuth than Holiday 

Hospitality. The exclusions, when placed next to one another, show that they are very different 

than the one before this Court:  

The policy excludes coverage 
for personal injuries that are 
“caused intentionally or at the 
direction of any insured.”  
 
Frankenmuth, 690 N.E.2d at 
678 (quoting from the 
policy).  
 

The policy bars coverage for 
abuse or molestation of 
someone “while in the care, 
custody or control of any 
insured,” or for the negligent 
hiring or retention “of a 
person for whom any insured 
is or ever was legally 
responsible” and who commits 
abuse or molest[ation].  
 
Holiday Hospitality, 983 
N.E.2d at 581 (quoting from 
the policy). 
 

“This Policy does not apply 
to any Claim made against 
any Insured . . . based upon, 
arising from, or in any way 
related to . . . any deliberately 
dishonest, malicious or 
fraudulent act or omission or 
any willful violation of law 
by any Insured.”  
 
[Dkt. 2-14, at 133–34.]  

In Frankenmuth, a wife was sued for negligently supervising her husband, who sexually abused a 

child she was babysitting. 690 N.E.2d at 678. The husband was not sued for negligence, but 

rather for the intentional tort of abuse. Id. In Holiday Hospitality, a parent sued a hotel and its 

franchisor for negligent hiring, retention, and negligent supervision after a hotel employee 

entered their locked room at night and molested her child. 983 N.E.2d at 576. 

 In this context, the differences between the policies become apparent. The Holiday 

Hospitality exclusion explicitly applied to claims of “negligent hiring” or “negligent retention” 

of a child molester “for whom any insured is or ever was legally responsible.” 983 N.E.2d at 

581. The exclusion made two things clear: It applied to negligent-hiring and negligent-retention 

torts, and it extended to cases where an insured was “legally responsible” for the tort of another. 

LIU’s policy lacks such clarifying language, and although it is more wordy than the exclusion in 

Frankenmuth, it does not specifically and unmistakably inform the insured that it applies to 
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claims for negligent supervision or retention of a person who commits a willful wrong. Indiana 

requires such exacting clarity from insurance-policy exclusions, especially those that purport to 

bar coverage to innocent coinsureds. Flexdar, 964 N.E.2d at 848, 851–52; v. Liggett, 426 N.E.2d 

at 144) (noting that unless the policy is explicit, “[t]he reasonable expectation of the innocent 

insured that coverage will exist must be vindicated” and holding that coverage was not barred for 

innocent wife whose arsonist husband burned down a house). In short, the Holiday Hospitality 

exclusion was explicit. LIU’s is not. As a result, the words “any insured,” as used in LIU’s 

exclusion, are ambiguous and must be construed in USAG’s favor. 

 Another important difference between the cases is the nature of the torts. The wife’s 

liability in Frankenmuth was for her own negligence, not the acts of her husband. 690 N.E.2d at 

678–79. The Court expressly rejected the insurer’s attempt to conflate the husband’s (excluded) 

intentional-tort liability with the wife’s (covered) negligence liability, based solely on the words 

“any insured,” because the two claims involved “legally distinct injury.” Id. The litigation in 

Holiday Hospitality was much different. The three coinsureds in that case sought coverage for 

negligent supervision, hiring, and retention claims brought by a sexual-abuse survivor—under a 

policy that expressly barred coverage for those precise claims. 983 N.E.2d at 575 n.3. The 

insurer was not trying to “conflate” the acts of the abuser with the acts of the policyholder in that 

case, because the policyholder’s acts were themselves excluded by the express terms of the 

policy. The case at bar presents the fact pattern from Frankenmuth, not Holiday Hospitality—

LIU attempts to bar coverage for negligence claims against USAG by relying exclusively on the 

intentional torts committed by Nassar. Frankenmuth does not allow that. 690 N.E.2d at 678–79.  

Because USAG has not itself committed a willful violation of the law, the exclusion does 

not apply to it. This conclusion is reinforced by the express statement elsewhere in the policy 
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that such intentional misconduct is not imputed to any other insured person. This is exactly how 

LIU interpreted the exclusion the first time around, [E.g., Dkt. 27-2, Ex. B, at 11], and it cannot 

now deny the ambiguity inherent in its shifting positions. Kiger, 662 N.E.2d at 947 & n.1. 

 Third, LIU erroneously contends that it is “well-settled” among other courts that the term 

“any insured” unambiguously imputes an individual’s conduct to the entity. This ignores the 

litany of cases cited in USAG’s brief showing that there is intense disagreement between courts 

on the meaning of this language. [Dkt. 132, at 24–25 & n.19.] Indeed, there are at least as many 

jurisdictions taking USAG’s side in this dispute as there are on LIU’s side. [Id.] By declaring its 

reading the only “reasonable” one, LIU takes the Justices of California, Kansas, Ohio, Alabama, 

Massachusetts, and Minnesota; the Florida Court of Appeals; and the U.S. Court of Appeals for 

the Tenth Circuit and labels them “unreasonable” in one fell swoop. See Eli Lilly & Co. v. Home 

Ins. Co., 482 N.E.2d 467, 470–71 (Ind. 1985) (language is ambiguous if individuals can 

“honestly” or “reasonably” disagree on its meaning). This ignores well-settled Indiana precedent 

holding that disagreement among courts on the meaning of terms in an insurance policy is 

important evidence of ambiguity. Dana, 690 N.E.2d at 295, 297–98; Summit, 715 N.E.2d at 937–

38; Ind. Ins. Co. v. O.K. Transp., Inc., 587 N.E.2d 129, 132 (Ind. Ct. App. 1992). The Court 

should therefore hold that the exclusion is, at the very least, ambiguous and must be construed 

narrowly in favor of coverage. See id.  

 Finally, in its haste to plaster over the cracks in its argument, LIU’s brief claims that the 

exclusion “permits the acts of Nassar to be imputed to USAG” and “does not prohibit the 

imputation of” Nassar’s acts to USAG. [Dkt. 132, at 38.] This virtually concedes the point. Just 

because the language “permits” or “does not prohibit” one interpretation does not mean that 

other constructions are unreasonable. To win, LIU must show that the language clearly requires 
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Nassar’s conduct to be imputed to USAG. Eli Lilly & Co., 482 N.E.2d at 470–71. By using such 

permissive language in its briefing, LIU only reinforces USAG’s position—the exclusion does 

not indisputably apply in this situation.  

4. LIU seeks to bar coverage by relying on inferences and implications—a mode of 
insurance-policy construction prohibited by Indiana law.  

 LIU asserts that it is “relying upon the plain language of the Conduct Exclusion” in its 

argument rather than the inferences identified by USAG. [Dkt. 132, at 36.] But LIU’s wishing 

does not make it so. Nowhere in the policy does it say that “the willful act of an Insured Person 

shall be imputed to the Insured Organization.” LIU only gets from the text to that position 

through a three-page eisegesis that relies on the same inferences and implications demolished in 

USAG’s opening brief. [Dkt. 38–40.] Because all limitations on coverage must be “clearly 

expressed” to be enforceable, and because LIU’s proposed limit is not so expressed, its 

interpretation is not enforceable. Flexdar, 964 N.E.2d at 848.  

 The policy says that “[T]he Wrongful Act of any Insured Person shall not be imputed 

to any other Insured Person.” This language says nothing about an Insured Organization, either 

positively or negatively. LIU does not pretend that it does—instead, it argues that this language 

“implies that wrongful acts by an Insured Person are imputed to ‘Insureds’ who are not ‘Insured 

Persons.” [Dkt. 132, at 39 (first emphasis added).] LIU cannot seriously deny that this is an 

argument from an inference or an implication, because it uses the word itself. But an argument 

that uses the word “implies” is not an argument from the plain text—it asserts a linguistic 

inference from the text that is unsound in this case.  

 That was the point of USAG’s “family culture” example. That hypothetical draws on the 

common experience of every parent who yells “don’t hit or kick your sister” and is met with 

howls of indignation from the sibling who is punished for pinching his sister. Every adult knows 
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that that the sibling’s indignation is unjustified—the parent never intended to authorize all other 

forms of mischief merely by listing the two most common offenses. This is just an example of 

the broader linguistic rule that expressio unius is not an accurate way to discern a parent’s (or a 

contracting party’s) intent when the thing expressed is simply consistent with a common baseline 

or presumption (such as, “don’t hurt your sister”). Here, the baseline is that unless the policy 

clearly says so, the wrongful conduct of one insured is not imputed to another insured. 

Frankenmuth, 690 N.E.2d at 678; Liggett, 426 N.E.2d at 144. Saying “the Wrongful Act of an 

Insured Person shall not be imputed to any other Insured Person” is consistent with that 

presumption. Thus, no linguistically accurate inference is available here to defeat coverage for an 

insured organization, even if an exclusion could be expanded by inference.  

 But this is the more fundamental problem with LIU’s argument. In Indiana, limitations on 

coverage may not be imposed by inference or implication. Summit makes this point crystal clear. 

There, because an insurer included a pollution exclusion in part of its policy (“Coverage A,” 

bodily injury/property damage), it argued that the court should imply the exclusion to a different 

section of the policy (“Coverage B,” personal injury). The Court of Appeals refused to apply this 

inference. 715 N.E.2d at 938–40. If the policy does not include an express exclusion for the 

Insured Organization, a court may not imply one. Id.; see also Pipefitters Welfare Educ. Fund v. 

Westchester Fire Ins. Co., 976 F.2d 1037, 1042 (7th Cir. 1992) (calling an insurer’s attempt to 

imply an exclusion into a different coverage form “nearly sanctionable”). The same 

condemnation holds true for an insurer who tries to imply an exclusion from one policyholder to 

another when the policy does not clearly include such language.  

 Finally, all but one of the Indiana cases LIU cites in favor of using the expressio unius 

canon are not coverage cases. Snider v. Greer Wilkinson Lumber Co., 96 N.E. 960, 962 (Ind. Ct. 
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App. 1912) (surety bond); Kemph v. Belknap, 43 N.E. 891, 893 (Ind. Ct. App. 1896) (deed). The 

lone Indiana coverage case it cites actually refused to apply the canon because it was interpreting 

an insurance contract and was required to construe all ambiguities against the insurer. Steve 

Silveus Ins., Inc. v. Goshert, 873 N.E.2d 165, 174–76 (Ind. Ct. App. 2007). The Goshert case 

therefore establishes, as a matter of Indiana law, that if the insurer must resort to expressio unius 

to win a case, it has effectively conceded that its policy is ambiguous. Id. The out-of-state cases 

LIU cites are not applicable because they contradict Indiana law. LIU’s argument on this point 

is, therefore, self-defeating.  

 In sum, no matter how much LIU wants it to, the misconduct exclusion simply does not 

apply. It is not triggered to begin with, it does not affect the duty to defend, and it does not 

impute Nassar’s unadjudicated conduct to USAG.  

I. The additional exclusions cited by LIU are inapplicable. 

The final two exclusions cited by LIU require little discussion. LIU fails to mention that 

the bodily injury exclusion contains an exception for Claims alleging “emotional distress, mental 

anguish . . . violation or invasion of any right of privacy . . . brought by or on behalf of any Third 

Person . . . .” [Dkt. 2-14, at 132.] Such persons are defined as “any natural person who is not an 

employee or applicant for employment.” [Dkt. 2-14, at 148.] The survivors are third parties who 

are bringing suits that demand compensation for “emotional distress” and “mental anguish,” 

among other things. [Dkt. 27-2, Ex. B, at 10.] And under the in-for-one, in-for-all doctrine that 

LIU acknowledges, it must defend the entire claim, not just those portions that may require 

indemnity. OSI Indus., 831 N.E.2d at 200; [Dkt. 132, at 25–28.] These suits are, therefore, not 

excluded.  

 As to Van Horn, LIU resorts to general theories about the “purpose” of D&O insurance 
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policies. That is insufficient to show that the exclusion clearly bars coverage for the claims. 

Policy limitations must come from the text of a policy, not from an insurer theorizing about the 

policy’s “purpose.” Flexdar, 964 N.E.2d at 848, 851–52. LIU cites no cases dealing with 

criminal charges against an insured or holding that such charges are claims “for” bodily injury. 

And it altogether fails to refute the authorities cited in USAG’s brief supporting its argument that 

“an indictment is not a claim ‘for’ bodily injury.” [Dkt. 27, at 32.] Because USAG’s 

interpretation of the exclusion is reasonable, it governs as a matter of law. Eli Lilly & Co., 482 

N.E.2d at 470–71. 

Finally, the prior-litigation and prior-notice exclusions do not bar summary judgment on 

LIU’s duty to defend USAG. LIU must defend if there is any potential for coverage. And 

although there could, theoretically, be an unknown “demand” on USAG (or an unknown notice 

under an older policy), LIU does not present any evidence of such facts here. Instead, it resorts to 

mere speculation. This is insufficient. Pugh, 259 F.3d at 625; K.V.G. Props., Inc. v. Westfield 

Ins. Co., 900 F.3d 818, 823 (6th Cir. 2018) (granting summary judgment against party who 

provided speculation about a fact, without evidence to support it, because “[t]rials exist to 

resolve concrete factual disputes, not to satiate the endless imagination of trial lawyers.”). USAG 

listed all known claims against it and all of its relevant insurance policies when it filed this 

petition and when it commenced this adversary proceeding. This filing is required by the 

bankruptcy code. 11 U.S.C. § 521(a)(1). LIU does not provide a shred of evidence to support its 

speculation that these lists are incomplete. LIU must defend USAG without regard for these 

exclusions. Seymour, 665 N.E.2d at 892. 
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J. Except for the Non-Nassar claims, there is a potential for coverage on all the new 
claims LIU raises in its cross-motion.  

In addition to cross-moving for summary judgment on the issues raised by USAG, LIU 

also asks for summary judgment on several miscellaneous claims not raised by USAG. These 

include: (1) several Non-Nassar matters involving three athletes, three coaches, and a lawyer; (2) 

a lawsuit filed against Katherine Gordon (but not USAG); (3) lawsuits brought by the Karolyis 

and All Olympia against USAG; (4) several yet-to-be-filed survivor lawsuits; and (5) the costs of 

maintaining this bankruptcy filing. 

Items (1), (2), and (4) are not covered by LIU’s policy. USAG has received a flood of 

claims since the Nassar cases started. In order to be comprehensive, USAG notices all new 

claims to all insurers and allows each insurer to determine coverage on its own. To USAG’s 

knowledge, it has not pursued coverage from LIU on either the Non-Nassar matters or the 

Gordon matter. The yet-to-be-filed claims, now submitted on Proof of Claim forms 499, 500, 

503, 504, 512, 514, and 533, do not involve Nassar either and would not be covered even if they 

were claims. LIU is entitled to summary judgment on these claims, but no others.  

The Karolyi and All Olympia lawsuits (Item 3, or the “revocation lawsuits”), are covered 

by the policy. [Dkt. 132, at 5–6.] LIU concedes that these lawsuits involve fallout from the 

Nassar abuse. [Id.] LIU asserts only the misconduct exclusion in support of its request for 

summary judgment, which, as USAG has shown, does not apply. [Id. at 30.] Both lawsuits allege 

contract and tort claims that run the gamut from breach of contract to negligence and breach of 

fiduciary duty. [Id. at 6 & n.19.] Because some of these claims fall within LIU’s insuring 

agreements and not clearly within any exclusion, LIU must defend them. [Id. at 6 & n.9, 25–28]; 

OSI Indus., 831 N.E.2d at 200.  

Finally, LIU casually mentions coverage for the cost of maintaining this bankruptcy case. 
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[Dkt. 132, at 2, 9.] It does not, however, provide any argument as to why this cost is not covered. 

To date, USAG has not sought to compel LIU to pay for these costs. Because LIU has not 

properly supported or argued its request for summary judgment on this issue, the court should 

deny that part of its motion. Diadenko, 741 F.3d at 757; Woodruff, 291 F.R.D. at 242.  

K. USAG has access to the full $5 million in policy limits for settlement purposes.  

 USAG’s motion is largely aimed at LIU’s breach of its duty to defend. At the time it filed 

its motion for partial summary judgment, indemnity coverage issues were not pressing. That 

situation has changed. LIU has indicated it plans to argue that a $250,000 “Third Party EPL” 

sublimit applies to the Nassar claims, rather than the full $5 million aggregate limit in its policy. 

This is incorrect, and with a global mediation looming, a $4,750,000 difference in the amount of 

money available for settlement could make—or break—the parties efforts at resolution.  

USAG recognizes that this issue was not raised in its initial motion. However, the 

interests of justice favor deciding the issue now. LIU has an opportunity to respond to USAG’s 

arguments, and no party has been prejudiced by the timing. It serves no one’s interest, and 

particularly not the Debtor’s, to go into a global mediation in July with an insurer who plans to 

withhold $4.75 million in settlement funds based on a coverage dispute. Deciding this issue now 

will save the parties from having to come back to the Court, mid-mediation, and ask for an 

answer to a legal question that can be resolved right now.  

 LIU relies on an obscure sublimit buried within the policy to claim that it has only 

$250,000 in indemnity obligations for the survivor claims. [Dkt. 2-14, at 152.] This endorsement 

adds a sublimit of “$250,000 in the aggregate for the Policy Year” and states that it “shall only 

apply as respects to ‘Third Party EPL.’” [Id.]  

The policy does not define “Third Party EPL.” This means that the term is “interpreted 
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from the perspective of an ordinary policyholder of average intelligence.” Short v. North Pointe 

Ins. Co., 2013 U.S. Dist. LEXIS 61368, *25 (S.D. Ind. 2013) (quoting Summit, 715 N.E.2d at 

936). The survivor lawsuits generally allege that USAG’s negligence in supervising Nassar and 

certain other non-employee coaches caused sexual abuse of athletes and others. [See Dkt. 27-2, 

Ex. B, at 8.] An ordinary person of average intelligence would see the term “Third Party EPL” 

and would construe that limit as applying only to claims based on the acts of the policyholder’s 

employees, not its volunteers, who are not legally “employed” by the organization. If LIU meant 

to apply this sublimit to volunteers, it should have been more specific. Flexdar, 964 N.E.2d at 

848, 851–52. Indeed, in other parts of its policy, LIU specifically separates “employees” and 

“volunteers.” [Dkt. 2-14, at 133, ¶ 4.8; id. at 138, ¶ 32.12.]  

This is reinforced by the policy’s closest analogue to the undefined “Third Party EPL” 

term: The definition of “Employment Practices Wrongful Acts.” [Dkt. 2-14, at 147.] That 

definition consistently uses the words “employment,” “the workplace,” “employ” or 

“employees” and does not contemplate liability for the acts of a volunteer. [Id.] The prong 

applicable to “wrongful . . . supervision, training, or retention,” which is at the core of the 

survivors’ claims, only applies to the “wrongful . . . supervision, training, or retention of 

employees,” which does not include Nassar. [Id. (emphasis added).] Since an ordinary person 

would look to this definition to understand the sublimit, and since this definition does not include 

Nassar, the sublimit does not apply.  

 Moreover, LIU has already conceded that the sublimit is inapplicable. In its October 2018 

coverage letter, LIU identified the language it thought provided “Third Party EPL” coverage. 

[Dkt. 27-2, Ex. B, at 8, 14.] It then stated that such “Third Party EPL” coverage “was deleted by 

endorsement No. 4, para. 9.” [Id.] Apparently, LIU forgot to remove the associated sublimit 
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endorsement in conjunction with this change. Regardless, since LIU’s own letter concedes that 

there is no “Third Party EPL” coverage in the policy anymore, the sublimit cannot apply. As a 

result, LIU determined in this letter—and continues to admit in its briefing—that the survivor 

lawsuits are covered because they allege an ordinary “Wrongful Act” against USAG, rather than 

an “Employment Practices Wrongful Act.” [Id. at 8 (“[T]he athlete plaintiffs appear to allege a 

‘Wrongful Act’ against USAG.”); Dkt. 132, at 20–21 (omitting the survivor lawsuits from its 

argument that “[c]ertain underlying matters are not Claims . . . for a Wrongful Act under the 

policy”).]  

The natural conclusion here is that the sublimit cannot apply. There is no “Third Party 

EPL” coverage to which it can attach in the first place. This leaves nothing but the full $5 million 

in limits under the policy. In order to facilitate a smooth and fruitful mediation, the Court should 

declare that the full indemnity limit of the policy is available.  

V. CONCLUSION 

 All of LIU’s Nassar-related arguments fail. Except for the Non-Nassar claims, the Court 

should DENY LIU’s cross-motion for summary judgment and GRANT USAG’s original 

motion. As a result, the Court should (1) declare that LIU had and still has a duty to defend USAG 

and its current and former employees on all of the Nassar Claims; (2) order LIU to provide a 

complete defense to USAG and its current and former employees on all Nassar Claims; (3) order LIU 

to reimburse USAG $1,427,624.90, plus prejudgment interest (8% simple interest) for the specific 

costs identified in USAG’s motion; (4) order LIU to reimburse USAG’s former and current 

employees (Penny, White, and Van Horn) their incurred defense costs, plus pre-judgment interest 

(8% simple interest); and (5) declare that $5 Million in policy limits is available to resolve the Nassar 

claims. 
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Respectfully Submitted,  
 
 
/s/ Christopher E. Kozak   
George M. Plews (#6274-49) 
Gregory M. Gotwald (#24911-49) 
Tonya J. Bond (#24802-49) 
Steven A. Baldwin (#34498-49) 
Christopher E. Kozak (#35554-49) 
PLEWS SHADLEY RACHER & BRAUN LLP 
1346 N. Delaware St. 
Indianapolis, IN 46202-2415 
(317) 637-0700 
Attorneys for USA Gymnastics 
gplews@psrb.com 
ggotwald@psrb.com  
tbond@psrb.com 
sbaldwin@psrb.com 
ckozak@psrb.com 
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Vacated by agreement of the parties as a condition of settlement. 

STATE OF INDIANA ) IN THE MARION COUNTY SUPERIOR COURT 
)88: 

COUNTY OF MARION ) CAUSE NO. 49D02-0708-PL-033992 

ROYAL CROWN BOTILING CORP. ) 
) 

FILED Plaintiff ) 
v. ) 

) OCT 2 7 2008 
CINCINNATI INSURANCE COMPANY ) 

JUOC~~ ) UIO, 
Defendant. ) COlIM IIPQIOI COURT 2 

ORDER GRANTJNG PLAINTIfF'S MOTION FOR SUMMARy 
JUDGMENT AND ATTORNEY lEES AND DENYING DEFENDANT'S 

CROSS-MOTIQN FOR SUMMARy JUDGMENT 

Plaintiff Royal Crown Bottling Gorp. ("RC") In'oved for summary judgment that 

Defendant Cincinnati Insurance Company t'Cincinnati") owes RC a defense and indemnity with 

respect to RC's discovery of a viscous oil petroleum hydrocarbon substance in the subsurface at 

RC's soda bottling facility in Evansville, Indiana (the "Site"). RC also seeks the attorney fees 

and costs it incurred to secure this coverage. Cincinnati moved for sum.mary judgment that its 

''pollutants'' exclusion precludes coverage for RC's insurance claims. The parties have briefed 

the issues. The Court heard oral argument on Thursday, September 18,2008. Based on the 

papers ftled. the evidence presented and the arguments heard, the Court ORDERS that RC's 

motion for summary judgment is GRANTED. Summary judgment in favor of Cincinnati is 

DENIED. 

A. Undisputed Facts 

The Site is located at 2308 S. Kentucky Ave. in Evansville, Indiana. Ex. 

B to RC's Opening Brief, , 2. A small part of the Site was affected by leakage from a diesel fuel 

underground stomge tank ("UST") located on the adjacent property. also owned by Re. Id. On 

or about July 25, 2005, excavations began in the vicinity of the UST that had leaked. Id. 

1 
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Excavation west of the fonner tank pit revealed soils impacted by a different material, a viscous) 

oily petroleum hydrocarbon substance. Id The affected soils occurred within and along a 

"standpipe" and clay drain system in the subsurface at the Site. 

RC made a spill report to the Indiana Department of Environmental Management 

(<<IDEM"), identifYing the substance in the drain system as "unknown petroleum." Cincinnati's 

Response Brief. Ex. 4. RC excavated the affected soil and disposed of it at a landfill. The 

manifests for the excavated material identify it as "petroleum contaminated soil." Cincinnati's 

Response Brief, Ex. 27. Toxicity leaching characteristic procedure ("TCLP") tests results for the 

excavated soil indicated that the soil also contained PCJ;Js and lead. RC's Reply Brief, Ex. B. 

RC's consultant submitted a closure report to IDEM that stated that "it was concluded 

that this standpipe was installed for the disposal of wastewater from the site .... it appears the 

standpipe was used as a "dry well" for the disposal of used petroleum products." Cincinnati's 

Response Brief, Ex. 7. IDEM's ~'No Further Action" letter stated that "[b]ased on field 

observations, it was concluder d] that the standpipe was installed for the disposal of wastewater 

from the site. It appears that the standpipe was used as a dry well for the disposal of used 

petrolewn products." Cincinnati's Response Brief, Ex. 8. In her deposition RC's President, 

Nancy Hodge, described the substance as "a nasty, oily contamination in the ground." RC's 

Reply Brief, Ex. A. RC's environmental consultant described the substance as a "waste product" 

that had "some petroleum odor" but also "[ C ]ould have been paint waste, could have been a 

number of different things." RC's Reply Brief, Ex. B. 

The evidence as to which constituent of concern ("COC, in the affected soil prompted 

IDEM to require a cleanup is mixed. The testing provided to IDEM was for total petroleum 

hydrocarbons ("TPH"). Cincinnati's Response Brief, Ex. 14. IDEM expressed concern 

2 
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regarding solvent constituents that might be in the soil several times and required closure testing 

of the edges of the excavated area for solvent constituents. RC's Reply Brief, Ex. B. Because 

the remedy implemented was excavation and off-site disposal, IDEM did not require a full 

chemical characterization of the affected soil. ld. 

RC initiated a suit in the Vanderburgh County Court against two fonner owners of the 

Site and an enviromnental consultant (the "Cost Recovery Action"). Evidence gathered in the 

Cost Recovery Action indicates that the oily material RC was required by IDEM to remediate 

likely originated from the steam cleaning of heavy equipment by Whayne Supply Company 

(""Whayne"), which had a heavy equipment service operation at the Site years before RC 

purchased the Site. The residue from the steam cleaning entered the drain system at the Site 

through drains and flowed off the concrete pad on which the cleaning was perfonned. RC's 

Reply Brief. Ex. E. Some land application of used fluids by Whayne at the Site was observed by 

the brother of an employee of Whayne. RC's Reply Brief, Ex. F. The Cost Recovery Action 

eventually settled. 

RC made a claim to Cincinnati for the cost of remediating the oily material in the old 

drain system at the Site and defense costs relating to that cleanup. Cincinnati denied the claim, 

citing its "pollutants" exclusion and other coverage defenses. 

Cincinnati's primary layer general liability policy (the "Policy'') states: 

We will pay those sums that the insured becomes legally obligated to pay as 
damages because of "bodily injury" or ''property damage" to which this insurance 
applies. We will have the right and duty to defend the insured against any "suit" 
seeking these damages. 

Cincinnati's Response Brief, Ex. 26. The "property damage" coverage is subject to the 

following exclusions: 

f. Pollutant 

3 
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(1) "Bodily injury" or "property damage" arising out of the actual, alleged or 
threatened discharge, dispersal, seepage, migration, release, escape or emission of 
"pollutants": 

(a) - (e) [describing types oflocations]. 
(2) Any loss, cost or expense arising out of any: 

(a) Request, demand. order or statutory or regulatory requirement that any 
insured or others test for, monitor, clean up, remove, contain, treat, detoxify or 
neutralize, or in any way respond to, or assess the effects of, "pollutants"; or 

(b) Claim or suit by or behalf of a governmental authority for damages 
because of testing for, monitoring, cleaning up, removing, containing, treating, 
detoxifying or neutralizing, or in any way responding to, or assessing the effects 
of, "pollutants". 
However Paragraphs (2)(a) and (b) do not apply to liability for damages because 
of "property damage" that the insured would have in the absence of such request, 
demand, order or statutory or regulatory requirement, or such claim or "suit" by 
or on behalf of a governmental authority. 

j. Damage to Property', " 
"Property damage" to: 
(1) Property you own, rent or ,occupy, including any costs or expenses 
incurred by you, or any other person, organization or entity, for repair, 
replacement, enhancement, restoration maintenance of such property for 
any reason, including prevention of injury to a person or damage to 
another's property .... 

ld. The coverage grant for Cincinnati's ''personal injury" coverage states: 

We will pay those sums that the insured becomes legally obligated to pay as 
damages because of "personal and advertising inju.J."i' to which this insurance 
applies. We will have the right and duty to defend the insured against any "Suit'l 
seeking these damages. .. 

ld. The "'personal injury" coverage is subject to the following exclusions: 

n. Pollutant 
"Personal and advertising injury" arising out of the actual, alleged or threatened 
discharge. dispersal, seepage, migration, release, escape or emission of 
"pollutants" at any time. 

o. Pollution Related 
Any loss, cost or expense arising out of any: 
(1) Request, demand or order that any insured or otherS test for, monitor, clean up 
remove, contain, trea~ detoxify or neutralize, or in any way respond to, or assess 
the effects of "pollutants" or 
(2) Claim or suit by or on behalf of a governmental authority for damages because 
of testing for, monitoring, cleaning up, removing, containing, treating, detoxifying 
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or neutralizing or in any way responding to, or addressing the effects of 
"pollutants. " 

Id. The Policy contains the following definitions. 

[d. 

"Persor..al Inju .... y": The vnongful eviction from, \Vfong!i.ll entry into, or invasion 
of the right of private occupancy of a room, dwelling or premises that a person 
occupies, committed by or on behalf of its owner, landlord or lessor. 

"Occurrence": An accident, including continuous or repeated exposure to 
substantially the same general hannful conditions. 

"Property Damage": a. Physical injury to tangible property. including all 
resulting loss of use of that property. All such loss of use shall be deemed to 
occur at the time of the physical injury that caused it; or 
b. Loss of use of tangible property that is not physically injured. All such loss of 
use shall be deemed to occur at the time of the_ ~~occurrence" that caused it 

"Pollutant": Any solid, liquid, gaseous or thetinal irritant or contaminant~ 
including smoke, vapor. soot, finIles, acids, alkalis, chemicals, petroleum products 
and petroleum by-products, and waste. Waste includes materials to be recycled, 
reconditioned or reclaimed. "Pollutants" include but are not limited to substances 
which are generally recognized in industry or government to be harmful or toxic 
to persons, property or the environment regardless of whether the injury or 
damage is caused directly or indirectly by the "pollu.tants" and whether: 

a. The insured is regularly or otherwise engaged in activities which taint 
or degrade the environment; or 

b. The insured uses, generates or produces the "pollutant" 

"Suit"; A civil proceeding in which money damages because of "bodily injury," 
"property damage" or "personal and advertising injury" to which this insurance 
applies are alleged. "Suift includes 

a. An arbitration proceeding in 'Which such damages are claimed and to 
which the insured must submit or does submit with our consent; 

b. Any other alternative dispute resolution proceeding in which such 
damages are claimed and to which the insured submits with our consent, or 

c. An appeal of a civil proceeding. 

Parts of Cincinnati's policy providing other types of coverage to RC for the same 

coverage period contain different ''pollutants'' definitions than that contained in the 

Policy. ld. Cincinnati's property damage coverage defines "pollutant" as "any solid, 

liquid, gaseous or thennal irritant or contaminant, including smoke. vapor, soot, fumes, 
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acids, alkalis, chemicals, petroleum, petroleum products and petroleum byproducts. and 

waste." Id. Cincinnati's umbrella liability coverage defmes "pollutant" as <tany solid, 

liquid, gaseous or thennal irritant or contaminant, including smoke, vapor, soot, fumes, 

acids, alkalis, chemicals, petroleum products and their byproducts, and waste." ld. 

B. Conclusions of Law 

Indiana's SummlID' Judgment Standard. T.R. 56 provides that the summary judgment 

sought by a moving party <tshall be rendered forthwith if the designated evidentiary matter shows 

that there is no genuine issue as to any material fact and that the moving party is entitled to 

judgment as a matter oflaw." Under Indiana's summary judgment standard, the party seeking 

summary judgment must designate evidence that demonstrates the absence of any genuine issue 

of fact as to a determinative issue. Jarboe v .. Landmark Community Newspapers of Indiana, Inc .• 

644 N.E.2d 118, 123 (Ind. 1994). When the movant meets this burden, the burden of proof shifts 

to the non-movant, who must come forward with contrary evidence that negates an element of 

the movant's claim or raises a disputed issue of material fact. Id. 

Indiana's Rules of Insurance Policy Construction. Indiana cases apply special rules of 

construction to insurance policies, which inform the Court's decision on the pending motion. 

"An insurance policy should be so construed as to effectuate indemnification ... rather than 

defeat it." Masonic Ace. Co. v. Jackson, 164 N.E. 628, 631 (Ind. 1929); Tate v. Secura Ins., 587 

N.E.2d 665, 668 (Ind. 1992). Policy terms not defined in the policy are interpreted from the 

perspective of an ordinary policyholder of average intelligence. Travelers 1ndem. Co. v. Summit . 

Corp. of Am., 715 N.E.2d 926,936 (Ind. Ct. App. 1999). A rigidly technical or legalistic 

construction of a policy tenn may not be used to defeat coverage. Am. States Ins. Co. v. Kiger, 

662 N.E.2d 945, 948-949 (Ind. 1996). 
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Exclusions of what otherwise is covered under a policy are given especially strict 

scrutiny. An exclusionary clause must "clearly and unmistakably" bring the excluded condition 

within its scope to be effective. Asbury v. Ind Union Mut. Ins. Co., 441 N.E.2d 232,237 (Ind. 

ct. App. 1982); Masonic, 164 N.E. at 637 (coverage '<will not be destroyed by language of 

exception. unless such exception shall be clear and free from all reasonable doubt"). This 

principle was reafftrmed in the specific context of a pollution exclusion in Kiger, where the 

Court affirmed that strict construction of any uncertainty in favor of coverage is especially 

important as to exclusions. 662 N.E.2d at 947 ("This [strict construction against loss of 

coverage] is especially important when a policy excludes coverage."). 

If any ambiguity exists in a policy term, and particularly in an exclusion, the term must 

be interpreted in favor of the policyholder and in favor of coverage: 

Where there is ambiguity, insurance policies are to be construed strictly against 
the insurer. This is particularly true where a policy excludes coverage. 

Kiger, 662 N.E.2d at 947. Eli Lilly and Co. v. Home Ins., 482 N.E.2d 467,470 (Ind. 1985). A 

term is ambiguous if there is more than one reasonable interpretation of the term. Lilly, 482 

N.E.2d at 470-71. To prevail in a coverage dispute the policyholder need not prove that its 

interpretation of a policy term is the only reasonable interpretation. The policyholder's 

interpretation need only be a reasonable interpretation: 

[W]here any reasonable construction can be placed on a policy that will prevent 
the defeat of the insured's indemnification for loss covered by genera1language, 
that construction will be given. 

Am. Economy Ins. Co. v. Liggett, 426 N.E.2d 136, 144 (Ind. Ct. App. 1981), To deny coverage 

the insurer must, therefore, demonstrate that its construction of insurance policy tenus is the only 

plausible or reasonable reading of the policy language. 
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Policy tenus that have been accorded different meanings by different courts are 

ambiguous as a matter of law. Hartford Ace, & Indem. Co. v. Dana Corp., 690 N .E.2d 285, 295 

(Ind. Ct. App. 1997), irans. denied eDana 11 (""We conclude that the division of authority on 

this issue is instructive and is evidence that more than one reasonable interpretation of the term 

'suit' is possible."). See also Summit, 715 N.E.2d at 938; Huntington Mut., 392 N.E.2d at 1185 

("Evidence of the reasonableness of these opposite viewpoints is shown by the ample authority 

from other jurisdictions cited by both parties here"); Indiana Ins. Co. v. O.K Transport, Inc., 587 

N.E.2d 129, 132 (Ind. Ct. App. 1992) (Decisions taking different positions on the meaning ora 

policy term support "the proposition that reasonably ~lligent persons can difIer.'~) 

The terms in an insurance contract may not be construed in a manner ''repugnant to the 

purposes of the policy in a whole." Property Owners v.Hack, 559N.E.2d 396, 402 (Ind. Ct. 

App. 1990) (citing J.B. Kramer Grocery Co., Inc. v. Glens Falls Ins. Co., 497 F.2d 709. 712 (8th 

Cir. 1974). The "reasonable expectations and purpose ofttte ordinary businessman when 

making an ordinary business contract" must be honored. See Property Owners, 559 N.E.2d at 

402. If provisions in an insurance policy would otherwise provide only illusory coverage, they 

must be enforced in a manner that protects the policyholders' reasonable expectations of 

coverage. City of Lawrence v. Western World Ins. Co" 626 N.E.2d 477,480 (Ind. Ct. App. 

1993); Lilly, 482 N.E.2d at 471. This is so even when policy terms, on their face, appear 

unambiguous. Davidson v. Cincinnati Ins. Co., 572 N.E.2d 502,508 (Ind. Ct. App. 1991). 

These coverage-enhancing rules of construction reflect Indiana courts' recognition that 

insurers draft the policies and "foist" their terms upon consumers: 

This strict construal against the insurer is driven by the fact that the insurer drafts 
the policy and foists its terms upon the customer. "The insurance companies 
write the policies; we buy their forms or we do not buy insurance." 
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Kiger, 662 N.E.2d at 947, quoting Liggett, 426 N.E.2d at 142; Summit, 715 N.E.2d at 936. 

Cincinnati's "Pollutants" Definition. The core of this coverage dispute is whether the 

"pollutants" definition in Cincinnati's primary liability policy applies to the oily material 

containing petroleum hydrocarbons that RC discovered at the Site and that IDEM required RC to 

remediate. Cincinnati claims that its inclusion of the words "petroleum product" and "petroleum 

byproduct" in its "pollutants" definition renders its "pollutants" exclusion enforceable with 

respect to RC's claim. RC claims that Kiger, Seymour Mfr. Co., Inc. v. Commercial Union Ins. 

Co., et aI., 665 N.E.2d 891 (Ind. 1996), Summit and Freidline v. Shelby Ins. Co., 774 N.E.2d 37 

(Ind. 2002) all hold that the pollution exclusion is oVerbroad and ambiguous. RC further claims 
• 1 

that the substance it was required by IDEM to remediate at the Site was not a "petroleum 

producf' or a "petroleum byproduct" even though the substance contained petroleum 

hydrocarbons. 

The liability policies addressed by the Indiana Supr~e Court in Kiger, Seymour, 

FreidUne and Summit define "pollutants" as "any solid, liquid, gaseous or thermal irritant or 

contaminant, including smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste. Waste 

includes materials to be recycled, reconditioned or reclaimed." Kiger, 662 N.E.2d at 948; 

Seymour, 663 N.E.2d at 892; Freidline, 774 N.E.2d at 40; Summit, 715 N.E.2d at 934·35. In 

Kiger, the Supreme Court held that this definition did not support a denial of coverage for 

gasoline that bad leaked from the policyholder's gasoline transmission equipment system into 

soil and grOlmdwater. 662 N.E.2d at 949. It reached this result even though the "pollutants" 

definition included "chemicals." In Seymour, the Indiana Supreme Court held that the deftnition 

did not support a denial of defense where waste solvents and other industrial chemicals to be 

recycled at the policyholder's facility polluted soil and groundwater. 665 N.E.2d at 892. It 
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reached this result even though the "pollutants" definition at issue included "wastes" and 

"materials to be recycled., reconditioned or reclaimed." In Freidline, the Indiana Supreme Court 

held that the definition did not support a denial of coverage for injury caused by carpet fumes. 

774 N.E.2d at 40. It reached this result even though the "pollutants" definition at issue included 

''vapor" and "fiunes." In Summit, which affirmed a decision by this Court, the Indiana Court of 

Appeals held that the definition did not support a denial of coverage for electroplating wastes 

that had leaked from the policyholder's lagoons and also had been transported off site for 

disposal. It reached this result even though the "pollutants" definition at issue included 

"chemicals," "wastes" and "materials to be recycled, I:econditioned or reclaimed." 
. \ 

In Kiger, the Indiana Supreme Court explained this unwillingness to apply a literal 

reading of an overbroad "'pollutants" defuUtion. The Court stated that: "[ c ]learly. this clause 

cannot be read literally as it would negate virtually all coverage. For example. if a visitor slips 

on a grease spill then, since grease is a "chemical," there wQuld be no insurance coverage." ld. 

at 948. The Seventh Circuit, in Pipejitters Welfare Education Fund v. Westchester Fire, 976 

F.2d 1037, 1043-1044 (Th Cir. 1992) noted the same problem: ("The terms 'irritant' and 

'contaminant,' when viewed in isolation, are virtually boundless, for 'there is virtually no 

substance or chemical in existence that would not irritate or damage some person or property. 'OJ) 

The overbreadth of the "pollutants" definition addressed in Kiger and the cases that followed 

render the definition and the "'pollutants" exclusions incorporating the definition ambiguous and 

unenforceable. Kiger, 662 N.E.2d at 948; Seymour, 663 N.E.2d at 892; Freid/ine, 774 N.E.2d at 

40; Summit, 715 N.E.2d at 935. 

The Court finds that Cincinnati's addition of "petroleum products" and ''petroleum 

bypro ducts" to the list of substances that follow "any solid, liquid, gaseous or thermal irritant or 
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contaminant" does not cure this overbreadth and resultant ambiguity. Cincinnati's addition of a 

sentence at the end of its "pollutants" definition stating that pollutants "include but are not 

limited to" substances generally recognized as harmful or toxic to people, property or the 

environment exacerbates the overbreadth. If read literally. this definition still "negate[ s] 

virtually all coverage." These revisions make the "pollutants" definition deemed ambiguous by 

our Supreme Court three times and by our Court of Appeals once even broader. Just like the 

"pollutants" definitions in Kiger, Seymour, PreidUne and Summit, Cincinnati's definition, ifread 

literally, would "negate virtually all coverage." Thus Cincinnati's overbroad definition of 

"pollutants" and the "pollutants" exclusion that incorpo~tes the definition are ambiguous and 

unenforceable as a matter of law. 

Even without this overbreadth problem, the Court finds that oily residue in the ground is 

not unambiguously a "petroleum product" or a "petroleum byproduct." It is neither a "product" 

nor a "byproduct." Courts refer to dictionary definitions to ,evaluate insurance policy terms. See 

Summit, 715 N.E.2d at 937. RC cited definitions from Merriam Webster's Online Dictionary in 

its opening brief. "Product" is defined as: 

1: the number or expression resulting from the multiplication together of two or 
more numbers or expressions 
2 a (1): something produced; especially: COMMODITY 1 (2): something (as a 
service) that is marketed or sold as a commodity 
b: something resulting from or necessarily following from a set of conditions <a 
product of his environment> 

(Original emphasis). "Byproduct" is defined as: 

1: something produced in a usually industrial or biological process in addition to 
the principal product 
2: a secondary and sometimes unexpected or unintended result 

Cincinnati did not contest these deflnitions or cite any different definitions. 
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The material that RC discovered in the subsurface at the Site was not a "petroleum 

product" or a "petroleum byproduct" under these definitions. The material could not be 

marketed or sold like gasoline. It was not produced in an industrial or biological process in 

addition to a principal product. While RC's consultant and IDEM used the phrase "petroleum 

product" to describe the origin of this material, this does not make the material itself:-which 

indisputably contained several other contaminants-a "petroleum product." The presence of 

some petroleum in the oily sludge does not make the sludge a "petroleum product" or "petroleum 

byproduct" just as the presence of PCB and lead in the sludge did not make it a PCB product, a 

PCB byproduct, a lead product or a lead byproduct. .. , 

It is noteworthy that the definition of , 'pollutants" is different in the other types of 

coverage that Cincinnati sold to Re. Cincinnati's fIrst party property coverage defmes 

"pollutants" as "any solid, liquid, gaseous or thermal irritant or contaminant, including smoke, 

vapor, soot, fumes, acids. alkalis, chemicals, petroleum, petroleum products and petroleum by

products, and waste. Waste includes materials to be recycled. reconditioned or reclaimed ... " 

(Emphasis added). Cincinnati's Response Brief, Ex. 26. Application of a more inclusive 

"pollutants" definition to the oily substance in the subsurface of the Site might present a closer 

question. The Court need not decide this issue. however, since policy tenus included in one part 

of a policy but not another part cannot be read into a policy part that does not contain those 

teons. Summit, 715 N.E.2d at 939. This is in accord with longstanding Indiana contract law 

holding "that which is not in the [written] instrument was intended to be left out." Silver v. 

Colosimo, 166 N .E. 667) 667 (Ind. Ct. App. 1929); Montgomery v. Amoco Oil Co., 804 F.2d 

1000, 1003 (7th Cir. 1986) (applying Indiana law). 
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The "pollutants~' definition containing "petroleum" highlights the inapplicability and the 

ambiguity of the liability policy's "pollutants" definition at issue here. If Cincinnati wished to 

include "petroleumH in the list of "pollutants" that applies to the "pollutants" exclusion under its 

liability policy, it could and would have done so as it did in its property insurance provisions. It 

did not do so. It cannot be read into the policy now to exclude coverage. 

In sum, the Court finds that the "pollutants" defmition in Cincinnati's primary layer 

liability policy and the "pollutants" exclusion that incorporates the defmition are overbroad and 

ambiguous with respect to the material at issue in this case and do not bar coverage. To find 

otherwise would conflict with Kiger, Seymour, Freidlin,e and Summit. 

Cincinnati's Duty to Defend. The duty to defend in Indiana is broader than the duty to 

indemnify. Seymour, 665 N.E.2d at 892." If there is a mere possibility of indemnity coverage, 

the duty to defend arises as a matter of law. ld. Cincinnati claims that it has no duty to defend 

because there is no suit, as defined by the policy. 

HartfordAccident & Indem. Co. v. Dana Corp., 690 N.E.2d 285, 296 (Ind. Ct. App. 

1997) ("Dana f, and Summit, 715 N.E.2d at 934, established that adversarial environmental 

proceedings are "suits" that trigger the duty to defend under general liability policies. The 

policies in those cases did not define "suit," Cincinnati's policy defines 4'suit" as "a civil 

proceeding in which money damages because of 4 bodily injury,' ~property damage' or 'personal 

and advertising injury' to which this insurance applies are alleged." Several courts have 

addressed this definition and found it includes adversarial administrative actions. In Insurance 

Marketing & Mgmt. Co. v. Allied Property & Casualty Ins. Co. et al., No. 49DIO-0412-PL-

002357 (Marion County Sup. Ct., Oct. 27,2006) ("llMCOj, the court addressed essentially the 

same defInition in the context of another investigation/cleanup demand by IDEM and concluded 
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that "[t]he defInition easily includes the IDEM matter here." Slip op. at 8. As Judge Dreyer held 

in IIMCO, "'civil proceeding' is not defined in the ... policy and it is no more narrow or precise 

than 'suit.'" fd. The only other case cited to the Court on the "suit" definition present in 

Cincinnati's policy is Monarch Greenback, LLC.v. Monticello Ins. Co.,IIS F.Supp.2d 1068 (D. 

Idaho 1999), where the court found that the definition did encompass a cleanup demand by an 

agency but ruled against the policyholder, under Idaho law, on the "pollutants" exclusion. 

fMMCO and Monarch demonstrate that a policyholder could reasonably conclude that "a 

civil proceeding in which money damages because of 'bodily injury,' 'property damage' or 

'personal and advertising injury' to which this insuranc~ applies are alleged" include a cleanup 
, . 

demand by IDEM. The ~'money damages" sought-the cost of the cleanup as ordered by 

IDEM-are within the "damages" covered by a CGL policy. as both Dana 1, 690 N.E.2d at 297-

98 and Summit, 715 N.E.2d at 734 hold. Therefore, Cincinnati has a duty to defend this suit 

under its liability policy as a matter oflaw. 

Cincinnati argued that its defense obligation, ifit had one, did not include "offensive" 

activities such as the Cost Recovery Action. Cases that have addressed this issue find that 

"offensive" activities that seek to reduce the defendant's liability, which coincides with the 

insurer's liability, are encompassed by the "duty to defend.'t See e.g. Great Western Cas. Co. v. 

Marathon Oil Co., 315 F.Supp.2d 879. 881-883 (N.D. m 2003). recognizing this principle as the 

"general rule." Great Western states, in the context of an environmental claim like the claim at 

issue here, that: 

"Defense" is about avoiding liability. Claims and actions seeking third-party 
contribution and indemnification are a means of avoiding liability just as clearly 
as is contesting the claims alleged to give rise to liability. A duty to defend would 
be nothing but a form of words if it did not encompass all litigation by the insured 
which could defeat its liability. including claims and actions for contribution and 
indemnification. 
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ld. at 883. 

The Court finds this reasoning persuasive. Governmental demands for cleanups rest on 

statutes that impose strict, retroactive and joint and several liability. Cooperation with 

government combined with cost recovery actions against other potentially responsible parties is 

often the only sensible way to proceed. Cincinnati does not dispute that RC had a far greater 

chance of reducing its and its insurer's liability for the cleanup at the Site by seeking those 

cleanup costs from the companies that caused the problem than by arguing with IDEM about the 

necessity of a cleanup. Cincinnati does not, moreover. disclaim a possible subrogation interest in 

settlement proceeds obtained by RC in the Cost Recov~ Action. . . 

Cincinnati has a duty to defend R9, which Cincinnati breached. The duty to defend 

extends to RC's successful effort to offset its liability by obtaining damages from the company 

that caused the environmental problem that RC remediated. 
-

Allocation of Damages. Cincinnati is the only insurer whose policy covers RC from 

when RC bought the Site to when RC's discovered the environmental problem there. Cincinnati 

does not dispute that RC was liable for the entirety of the cleanup even though the problem 

commenced long before RC bought the Site. Cincinnati claims, however, that its policy does not 

cover the property damage that preceded the inception of its coverage period. 

Cincinnati's policy covers "those sums" that its policyholder becomes legally obligated 

to pay as a result oP"property damage~' or a "personal injury~' during the policy period. Dana II 

held that policies that cover "all sums" that the policyholder becomes legally obligated to pay as 

a result of property damage or a personal injury during the policy period can be called upon to 

respond to the entirety of a claim even if it spans more than one policy period. Cincinnati argues 

that its '"those sums" language is not subject to this rule. 
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Cincirulati cites to a "not for publication" non-envirorunental case Irving Materials, Inc. 

v. Zurich American Ins. Co., 2001 WL 1035098 at *22 (S.D. Ind.~ Mar. 30, 2001) as support. In 

Irving Materials, the court considered the ''those sums" versus "all sums1'language in a 

construction defect case involving "roap" cracking of concrete due to the incorporation of 

aggregate too course for use in ready-mix concrete. Over 400 claims had been made against the 

policyholder. The concrete that was progressively cracking was not covered due to the policy's 

"damage to your product" exclusion. The harm to other property was covered. Without citations 

to any case law on the "those sums" phrase, the court held that this harm to other property could 

be allocated among the different insurers according to. $,e timing of harm during the different 

policy periods. 

RC cites to an environmental case, State Farm Fire & Casualty Co. v. Anthony J. Cefali 

Trust No.1, 2007 WL 1152987. Cause No. 45lJ04..0507-PL-00030 (Lake County Sup. Ct., Jan. 

25, 2007), that reached the opposite result from irving Materials. The policy in Cefali Trust 

covered ''those sums" that the policyholder became legally obligated to pay because of property 

damage caused by an "occurrence" during the policy period. The court held that this policy 

covered the entirety of the envirorunental claim even though it involved some property damage 

that took place outside the insurer's coverage period. It reasoned that "'[t]hose' implies multiple 

sums, not a pro rata allocation. 'Those' is a plural adjective for 'that.'" Id (citing Merriam· 

Webster Dictionary, (1997 ed.». RC cited numerous cases from other jurisdictions that reach the 

same result.' No case was cited by CincinnatL other than Irving Materia/s, that says "those 

--------
1 Int'l Ins. Co. v. Rollprint Packaging Prods, Inc., 728 N.E.2d 680, 689 (ill. Ct. App. 2000) 
(holding that "those sums" and "all sums" policies contained "similar language triggering a duty 
to defend for wrongful eviction"); State Farm Fire & Cas. Co. v. Martinez, 995 P .2d 890, 895 
(Kan. Ct. App. 2000) (applying an "all sums" decision to a personal or advertising injury 
provision containing "those sums" language); Fluke Corp. v. Hartford Ace. & Indem. Co., 7 P. 
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sums" is different from "all sums.') The Cefali Court noted the lack of authority to support the 

insurers' position. Slip op. at 11. 

Even if there were a split of authority on this issue, it would evince the ambiguity of the 

term. Court decisions that take different positions as to the meaning of an insurance policy term 

are central evidence of its ambiguity. Dana 1.690 N.E.2d at 295,297; Summit, 715 N.E.2d at 

936, 938; Huntington Mutual, 392 N.E.2d at 1185; O.K Transport, Inc., 587 N.E.2d at 132. 

The "those sums" versus "all sums" comparison at a mininuun demonstrates ambiguity. As the 

Cefati Trust court noted, if an insurer wants to unambiguously limit its liability to a pro-rata 

portion, it can do so by using clear phrases such as "a.l~ro rata portion of the sums" or "a 

proportionate share of the sums." Id. at 11. 'Ibis makes particular sense in the context of 

environmental claims where the owner of property can be required to remediate an 

environmental problem caused by someone else before the owner acquired the property. 

Cincinnati· s coverage grant does not limit its liability to a pro-rata share. Cincinnati is 

obligated to pay RC's entire damages, up to policy limits. 

The Availability of "Personal Iniury" Coverage. A decade ago, the Court of Appeals 

affirmed this Court's ruling that "personal injury" coverage applies to environmental claims 

when the defInition of ~'personaI injury" includes ''wrongful entry" and/or "invasion of the right 

of private occupancy of a room, dwelling or premises that a person occupies, committed by or on 

behalf ofits owner, landlord or lessor." Summit, 715 N.E.2d at 940. The Court of Appeals 

-------------------.--..... ---.. ------
3d 825, 828 n.l (Wash. Ct. App. 2000) (use of "the words 'those sums' instead of 'all sums' [is] 
an insignifIcant distinction in this context''); Aerojet -General Corp. v. Transport Indem. Co., 
948 P.2d 909 (Cal. Ct. App. 1997) (rejecting a ''pro--rata'' allocation when construing .. those 
sums" policy language); Norfolk Southern Ry. Co. v. Gee Co., Case No. 02 ClI 19768, Order at 5 
(Circuit Court of Cook County. Ill., Jan. 7, 2005) (finding in the context of an environmental 
claim that the insurer's use of "those sums" rather than "all sums" constituted a "difference 
without a distinction."). 
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described the seven sites at issue in Summit, which consisted of three plants operated by the 

policyholder and four sites to which the policyholder's wastes had been taken. 715 N.E.2d at 

929-30. In discussing the availability of "personal injury" coverage, the Court of Appeals noted 

that "'[t]he claims here involve land owned by Summit, land owned by others to which Summit 

sent waste, and grooodwa1er at those sites." 115 N.E.2d at 931. Finding ambiguity in the tenns 

'''wrongful entry" "wrongful invasion of the right of private occupancy," which Cincinnati's 

policy also includes in its definition of "personal injury," the Court of Appeals stated that "we 

conclude that the personal injury provisions of Summit's insurance contracts with Northbrook 

must be construed to cover the environmental damages ,of this suit." 715 N .E.2d at 938. The 

Court of Appeals did not limit "personal injury" coverage to sites not owned by the policyholder 

or to claims involving groundwater contamination. Id. 

Cincinnati's claim that Summit was '~overru1ed on the personal injury issue" by Allstate 

Insurance Co. v. Dana Corporation, 759 N.E.2d 1049 (Iru.L200l) ("Dana If') is not correct. 

Dana II found against the policyholder on two other definitions of "personal injury," "wrongful 

eviction" and "invasion of privacy." Dana II did not alter or diminish the "wrongful entry" and 

·'invasion of the right of private occupancy of a room., dwelling or premises that a person 

occupies, committed by or on behalf of its owner, landlord or lessor" rulings in Summit. The 

Supreme Court expressly refused to disturb this holding, despite requests from insurers' 

Amici. Summit, 759 N.E.2d at 1057. 

That this is still the law of Indiana is confirmed by five Indiana trial court decisions, one 

published, that were decided after Dana II and that found "personal injury" coverage for 

environmental claims. lIMCO, slip op. at 6-7; Wolflake Terminals, Inc. v. Mut. Marine Ins. 

Co., 433 F. Supp. 2d 933,94748 (N.D. Ind. 2005), Pulse Engineering, Inc. v. Federal Ins. Co., 

18 
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No. 49D13-0408·CT·001427 (Marion County Sup. Ct., Nov. 8,2005), slip op. at 5; Heritage 

Envt'l Servs., LLC v. Sentry Ins., No. 49F12-Q112-CP-004803 (Marion County Sup. Cl Dec. 

20,2004) ("Heritage If'), slip op. at 12; CGB Enter., Inc. v. Old Republic Ins. Co. ("CGB"), No. 

65DOI-Q002-CP-00014 (posey County Cir. Ct. May 15,2002), slip op. at 13-14. In each of 

these post-Dana II decisions, the "personal injury" definition included "wrongful entry" and/or 

"invasion of the right of private occupancy of a room, dwelling or premises that a person 

occupies, committed by or on behalf of its owner, landlord or lessor." Cincinnati cites no 

contrary case law. 

Indiana law provides that there is "personal injun''' coverage for environmental claims 

when the deftnition of "personal injury" includes "wrongful entry" and/or "invasion of the right 

of private occupancy of a roo~ dwelling or premises that a person occupies, committed by or on 

behalf of its owner, landlord or lessor,'" as is the case here. 

Cincinnati's "Property Damage" Coverage Defenses. The aVailability of "personal 

injury" coverage for RC's claim precludes four other coverage defenses claimed by Cincinnati 

that apply to "property damage" coverage. Theses defenses. in any event, are not valid here. 

First, an "occurrence" triggers property damage coverage. Cincinnati's policy deftnes 

"occurrence') as "an accident, including continuous or repeated exposure to substantially the 

same general hannful conditions." A loss is not expected or intended unless the policyholder 

acts despite a conscious awareness that harm was practically certain to result from the action. 

Gen. Housewares Corp. v. Nat'/ Sur. Corp., 741 N.E.2d 408,414 (Ind. Ct. App. 2000); PSI 

Energy, Inc. v. Home Ins. Co., 801 N.E.2d 705,728 (Ind. Ct. App. 2004). There is no evidence 

that RC expected or intended to discover, and be required by IDEM to remediate, a viscous oily 

19 
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material in the subsurface of the Site. Therefore, there was an "occurrence" as defined by the 

policy. 

Second, there must also be '~property damage" during the coverage period. In 

environmental cases, property damage continues and may span several policy periods until it is 

remediated, Dana II, 759 N.E.2d at 1 060~61. It is undisputed that viscous oily material that 

required remediation was present at the Site during Cincinnati's coverage period. "Property 

damage" thus took place during that period. 

Third, Cincinnati's property damage provisions contain an exclusion that removes 

coverage for damage to the property that the policyholqer owns, rents or occupies. In Dana II, 

the Indiana Supreme Court held that this type of exclUsion does not preclude coverage for 

liability to third parties, i. e. IDEM, that arises from environmental harm. The Supreme Court did 

not limit this holding to claims that affect groundwater, as Cincinnati claims. Dana II held that 

an insurer can limit coverage for damage to the property owned by the policyholder by 

restricting the scope of coverage in the coverage clause. Cincinnati did not do this. Its exclusion 

does not preclude coverage under Dana II. 

Finally, Cincinnati's property damage provisions contain an exclusion that removes 

coverage for liability assumed by contract. The exclusion states that it does not apply to liability 

that "the insured would have in the absence of the contract or agreement." It is undisputed that 

state and federal environmental statutes required RC to remediate the Site independent of any 

contractual obligation. The contractual liability exclusion does not apply. 

Prejudgment Interest. Prejudgment interest is due on the defense and indemnity costs 

owed by Cincinnati to RC at the statutory rate of 8% simple interest per year. Wolflake 

Terminals, 433 F. Supp. 2d at 953~54; Lear Corp. Auto. Systems, Inc. v. Allianz Underwriters 

20 
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Ins. Co .• No. 49D 1 0-9805-CP-{)729 (Marion County Sup. Ct. Dec. 22, 2000), slip op. at 41; 

CGB Enter . • slip op. at 21; Heritage I, slip op. at 2 and Heritage II, slip op. at 5. The specific 

amount owed remains to be determined, as directed below. 

Attorney Fees and Costs Incurred to Secure Coverage. Two recent Inruana trial court 

decisions have imposed attorney fee awards on insurers in environmental coverage cases. Cefali 

Trust and Pollution Control Industries, Inc. v. Greenwich Insurance Company, Cause No. 

45D04-0505·PL-00018 (Lake County Superior Court. August 26, 2008) awarded the fees based 

on Ind. Code § 34-52-1-1 (b), which allows the following relief: 

(b) In any civil action. the court may award !It;tomey's fees as part of the cost to 
the prevailing party, if the court finds that either party: 

, 

(1) brought the action or d~ense on a claun or defense that is frivolous, 
unreasonable, or groundless; . 

(2) continued to litigate the action or defense after the party's claim or 
defense clearly became frivolous, unreasonable, or groundless; or 

(3) litigated the action in bad faith. 

In awarding fees, both courts noted the extensive body of Indiana appellate law dating back to 

the Kiger decision in 1996 that find coverage for environmental claims. 

Cincinnati argues that it cannot be required to pay RC's attorney fees because certain 

specific provisions in Cincinnati's policy are different from those addressed by the appellate 

decisions. That argument did not work for the insurer in Cefali Trust. There, as here, the insurer 

pointed to "those sums" language in its policy and attempted to distinguish the "all sums" 

language addressed by Dana II. The insurer in eefali Trust, like Cincinnati, pointed to its "suit" 

definition and attempted to distinguish Dana I and Summit by the lack of any "suit" definition in 

the policies in those cases. The Cefali Trust court was not persuaded that different wording of 

some policy terms resets the clock on Indiana environmental insurance law. It awarded attorney 
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fees in the coverage case because that is the only way to make the policyholder whole. Slip op. 

at 13. The court in Pollution Controls likewise rejected an attempt to reargue the controlling 

nature of Kiger, Freidline, and Summit on the overbreadth of the absolute pollution exclusion 

and observed that the only way to make PCI whole was to award the cost of obtaining the 

insurance coverage PCI had paid for and was entitled to receive. Slip op. at 7. 

Cincinnati's refusal even to defend its policyholder is an important consideration. 

Seymour addressed the breadth of the duty to defend in an envirorunental context. Evidence had 

been submitted that the policyholder~ a recycler, bad recklessly stored and handled solvents that 

were to be recycled. Seymour, 665 N.E.2d at 893 (SuIqvatl, J., dissenting). The evidence could 

have supported an "expected or intended" defense. Nonetheless, the Indiana Supreme Court 

directed entry of summary judgment for the policyholder on the insurer's duty to defend. Clearly 

this is a broad obligation that cannot be lightly ignored. 

In the light of three Indiana Supreme Court decisions and an Indiana Court of Appeals 

decision all ftnding a functionally equivalent ''pollutants') deftnition overbroad and ambiguous, 

Cincinnati refused any assistance, imposing on RC the entire burden of defending IDEM's 

cleanup demand, rcmediating the Site and seeking cost recovery from other responsible parties. 

Cincinnati also claimed no "personal injury" coverage applied despite Summit and a multitude of 

cases rejecting this claim, and asserted other coverage defenses inconsistent with Indiana 

appellate decisions. The maintenance of Cincinnati's defenses, exacerbated by its refusal to 

defend, contrary to well settled Indiana appellate law, constitutes bringing and continuing to 

litigate a "'defense ... after the party's .•. defense clearly [becomes] frivolous, unreasonable, or 

groundless" in violation of Ind. Code § 34-52-1-1 (b). Only awarding the defense and indemnity 

coverage Cincinnati should have voluntarily provided does not make RC whole. Therefore, 
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pursuant to Ind. Code § 34-52-1-1 (b), RC is entitled to its reasonable attorney fees and costs in 

this action. 

c. Order 

The Court, having found in favor ofRC and against Cincinnati, now enters summary 

judgment in favor ofRC and against Cincinnati. The Court finds that RC is entitled to defense 

and indemnity coverage from Cincinnati regarding the oily substance discovered and remediated 

at the Site. The Court fmds that the RC also is entitled to prejudgment interest and to its 

reasonable attorney fees and costs in this coverage action. 

The Court directs RC to submit, within fifteen.~ys of this Order, evidence regarding: 1) 

the amount of defense costs owed; 2) the amount of iilderiinity costs owed; 3) the amount of 

prejudgment interest owed; and 4) the amount of its attorney fees and costs in this action. 

Cincinnati shall have fifteen days after RC's submission to tender opposing evidence or to 

otherwise dispute the damages identified by Res affidavit._After 15 days, post-judgment 

interest will begin to accrue. 

SO ORDERED this 21 day of ~ 2008. 

o 
Judge, Marion u 
Civil Division, 
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STATE OF INDIANA ) IN THE SUPERIOR COURT OF LAKE COUNTY 
) SS: CIVIL DIVISION, ROOM NUMBER FOUR 

COUNTY OF LAKE SITTING AT GARY, INDIANA 

STATE FARM FIRE & CASUALTY ) 
COMPANY, 1 

Plaintiff 
) 
) 

VS. 
) 
) CAUSE NO. 45D04-0507-PL-00030 
1 

ANTHONY J. CEFALL TRUST NO. 1, j 
JEFFREY V. CEFALI, TRUSTEE, 

1 
Defendants 

FILED IN OPEN COURT 

JAN 2 5 2007 

O R D E R  

This cause came before the Court on the Motion for Summary Judgment filed 

by the Plaintiff, STATE FARM FIRE & CASUALTY COMPANY, (hereindler "State 

Farm"). The Defendants, ANTHONY J. CEFALI TRUST NO. 1 and JEFFREY V. CEFALI, 

TRUSTEE, (hereinafter "Cefali"), filed a Counterclaim alleging bad faith conduct on the part 

of State Farm, and Cross-Motion for Summary Judgment. In addition, there remains before 

this Court Cefali's Motion To Strike the Affidavit of State Farm Underwriter, Jon E. Dahl. 

This Court has considered the written submissions and oral arguments of the parties' 

respective counsel, as well as the evidentiary materials properly designated to it. 

I. FINDLNGS OF FACT 

Cefalj owns an office building in Hobart, Indiana (the "Site"). Through several 

letters sent in 2003 and 2004, the Indiana Department of Environmental Management 

("IDEM') has required Cefali to remediate a release of petroleum origmating from the Site. 

LDEM directed Cefali to perform remediation pursuant to hd. Code 13-24- 1-1 or else facc 
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civil penalties. Cefali subsequently discovered that a Standard Oil gasoline station was 

located at the Site in the 1950s and 1960s and possibly as far back as 193 1. 

Cefd  retained an environmental consultant, Troy Risk, Inc. ("Troy Risk), to 

perform the remediation. Troy Risk determined that the soil and groundwater on-Site and 

on nearby properties was impacted by petroleum above IDEM'S action levels. Troy Risk 

also removed a leaking underground storage tank fiom the Site. IDEM required Cefali to 

develop a corrective action plan ("CAP) to remediate the Site. State Farm did not contest 

that Cefali has incurred investigation and remediation expenses at the Site of $6 1,328.03 

through April 2005 and will continue to incur additional expenses to complete the 

remediation. 

State Farm sold comprehensive general liability insurance policies to Cefah 

(the "Policies7') for the years 2000 through 2004. The Policies pay for both defense and 

indemnity against liabdity claims. The Policies provide that State Farm has "the right and 

duty to defend any claim or suit" seeking damages payable under the Policies. The Policies 

further require State Farm to "pay those sums that the insured becomes legally obligated to 

pay as damages because o f .  . . property damage." The Policies also contain what both 

parties describe as a standard form "absolute pollution exclusion." 

Cefali asked State Farm to defend and indemnrfy it for the IDEM claim by 

letters dated February 26, 2004 and April 1, 2004 ('Notice of Claim Letters"). Cefali's 

Notice of Claim Letters described the Kicrer case and other Indiana Supreme Court and 

Indiana Court of Appeals opinions' which Cefali stated show that "pollution exclusion" and 

' The cases provided to State Farm included American States Ins Co. v. K i m  662 N.E.2d 945, 
948-9 (Ind. 1996); Sevmour Mfa. Co. v. Commercial Union Ins. Co, 665 N.E.2d 891, 892 (Ind. 
1996); Travelers Indem. Co. v. Summit COID. ofArn., 715 N.E.2d 926, 934-7 (Ind. Ct. App. 
1999); Hartford Acc. & Indem. Co. v. Dana Corn 690 N.E.2d 285,290 (Ind. Ct. App. 1997) 
(Dana I); Allstate Ins. Co. v. Dana Corn., 759 N.E. 2d 1049, 1058 (Ind. 2001) (Dana IT); and 
numerous other cases. 
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other defenses commonly asserted by insurers did not bar coverage of Cefali's claim. 

State Farm initially agreed in writing to pay a pro rata share (17.5%) of 

Cefali's defense and remedalion costs. Cefali's other insurers, General Accident Insurance 

Company ("GAT') and Commercial Union Insurance Company ("Commercial Union"), 

agreed to pay the remainder of the defense and remediation expenses. 

Between April 2004 and April 2005, State Farm paid ashare of the $61,328.03 

in expenses. In April 2005, State Farm unexpectedly refused to pay any further remediation 

expenses and fiied this declaratory judgment action. In its April 2005 denial, State Farm 

gave the following reasons: (1) State Farm has no obligation to defend Cefali because the 

IDEM demand does not constitute a "suit" and (2) State Farm has no obligation to defend 

or inderrrmfjr Cefali because the pollution exclusion in the State Fann Policies exclude 

coverage for the claim. In addition, State Fann alleged that to the extent that a court were 

to find that the State Farm Policies provide coverage, Cefali would be only entitled to a pro 

rata portion of the expenses and not for any damages wluch occurred partially outside the 

State Farm policy periods. 

II. CONCLUSIONS OF LAW 

A. Indiana's Summary Judgment Standard 

A grant of summary judgment requires that no genuine issue of material fact 

exists and that the moving party is entitled to judgment as a matter of law. Schultz v. Erie 

Ins. Grouv, 754 N.E.2d 971,973 @d. Ct. App. 2001). The construction of an insurance 

policy is a question of law for which summary judgment is particularly appropriate. State 

Farm Mut. Auto. Ins. Co. v. Gonteman, 637 N.E.2d 81 1,s 13 (Ind. Ct. App. 1994). Bennett 

v. CrownLife Ins. Co., 776 N.E.2d 1264, 1269 (hd. Ct. App. 2002). 

Both Cefali and State Farm admitted at oral argument that there are no disputed 

material issues of fact and that this case should be decided by summary judgment. State 
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Farm seeks summary judgment on the grounds its defenses preclude insurance coverage. 

Cefali requests a summary judgment that State Farm's defenses do not apply and that State 

Farm must pay Cefali's defense and indemnification expenses for this claim. 

1. The Dutv to Defend Issue 

State Farm asserts that it has no obligation to defend Cefali "because the IDEM 

demand does uot constitute a proceeding [a "suit"] in a court of law."2 The Court concludes 

that State Farm's position is without merit. The Policies expressly provide that State Farm 

has the duty to defend both "claims" and "suits." State Farm policy, pg. 20. "Claim" is not 

defined in the Policies, but its ordinary meaning encompasses the IDEM administrative 

demand. "Suit" is defined in the Policies as meaning a civil proceeding in a court of law, 

including alternative dispute resolution proceedmgs. Claim means something different than 

"suit," or else "claim would be superfluous. 

When policy terms are not defined in the policy, courts may apply the 

dictionary definition of terms not defined in the policy. Travelers Indem. Co. v. Summit 

Corn. of Am., 7 15 N.E.2d 926,937 (Ind. Ct. App. 1999); Asbury v. Indiana Union Mutual 

Ins. Co., 441 N.E.2d 232, 237 (Ind. Ct. App. 1982). The dictionary definition of claim 

includes "a demand for something due; somethmg that is claimed." Merrzam-Webster 's 

Collegrale Dictionary ( I  IIh College Ed 2003) pg. 227. This deb t ion  encompasses IDEM'S 

acbons here. Hartford Acc. & Idem Co. v. Dana Corp., 690 N.E.2d 285,296 (Ind. Ct. App. 

1997) (Dana I). 

State Farm admits in its complaint in this case that IDEM has made a "claim 

for damages agmst CefaLi. State Farm Complaint, 7 & 23. State Farm also called the 

IDEM demand a "claim even in its summary judgment briefs. If it is a "claim State Farm 
- 

Quoted from State Farm's Complaint, 1 22. 
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must defend it. A fact admitted in a pleading or answer must be taken as true. Rundel v. 

Shady, 492 N.E.2d 694,696 (Ind. Ct. App. 1986); Martinv. Monsanto Co., 333 N.E.2d 828, 

834 (Ind. Ct. App. 1975). 

An insurer must defend its policyllolder where a claim against the policyholder 

creates the possibility that the policyholder may be held liable for an act or omission covered 

by the policy, regardless of the merits of the claim. Trisler v. Indiana Ins. Co., 575 N.E.2d 

1021, 1023 (Ind. Ct. App. 1991). 

The Court con~ludes that State Farm must pay Cefali's defense costs related 

to IDEM'S environmental claim. 

2. The Pollution Exclusion Issue 

State Farm claims that Cefali's remediation expenses are not covered because 

the pollution exclusion in State Farm's policies excludes coverage for cleanup of the 

petroleum leaking fkom the underground storage tanks on Cefali's property. State Farm's 

Policy states: 

This insurance does not apply to: 

Bodily injury, property damage, personal injury or advertising injury 
arising out of the actual, alleged or threatened discharge, seepage, 
migration, dispersal, spill, release or escape of pollutants. 

Pollutants means any solid, liquid, gaseous or thermal irritant or 
contaminant, includmg smoke, vapor, soot, h e s ,  acids, alkalis, 
chemical and waste. Waste includes material to be recycled, 

"his result advances important public policies: 
We agree with those courts which have found coercive and adversarial 
administrative proceedings to be 'suits.' To decide otherwise would 
encourage insureds to not cooperate withgovernmental agencies, thus 
running the risk of huge fines, punitive damages, and delay in 
remediating environmental pollution. 

Dana I, 690 N.E2d at 296. 
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reconditioned or reclaimed. 

State Farm policy, pgs. 22 and 33. The lndiana Supreme Court and Indiana Court of Appeals 

have repeatedly analyzed the exact same definition of "pollutants" (in Kiger, Freidhe and 

Summit) and held that this definition of "pollutants" is overbroad and thus is ambiguous and 

therefore does not bar coverage. See Ki~er,  662 N.E.2d at 948; Sutnmit, 7 15 N.E.2d at 935; 

and Freidline v. Shelby Ins. Co., 774 N.E.2d 37, 40 (hd.  2002). 

As in I(leer. Cefali7s claim involves petroleum born leaking underground 

storage tanks. haer,  662 N.E.2d at 946. The Indiana Supreme Court held that gasohe is 

not clearly included in the definition of "pollutant" and therefore the policy covered the 

policyholder's claim involving petroleum. Id. at 949. That ruling controls here. 

State Farm attempts to distinguish this case law by alleging that the State Farm 

Policies were issued to the owner of an office building and not an operator of a gas station 

and that State Farm did not charge a higher premium for the premises due to a pollution risk. 

The Indiana Supreme Court rejected precisely the same argument in Freidline and refused 

to f h d  that the pollution exclusion applied to an office buildmg. Freidhe, 774 N.E.2d at 

40. The Freidlines owned an office building. During the installation of carpet in the office 

building, several employees complained that toxic fumes fiom the carpet glue made them 

sick. Id. at 39. The employees sued the Freidlines, who in turn filed a third party complaint 

for coverage against their insurer, She1 by Insurance Company. j&. 

The insurers in Freidline, just hke State Farm, argued that the pollution 

exclusion applied because the Freidlines owned an office building, a business that did not 

directly entail a pollution risk. Id. at 42. The Indiana Supreme Court summarily af5rmed 

5-0 the Court of Appeals decision that the pollution exclusion did not apply, despite its 

express exclusion of "fumes." at 42. The Indiana Supreme Court stated: 
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Relying on precedent fiom this bdiana Supreme] Court, the Court 
of Appeals agreed, finding the pollution exclusion ambiguous 
and construing it against the insurance company so as not to exclude 
coverage for injuries resulting &om the release of carpet glue 
fumes . . . We agree and summarily afErm the Court of Appeals on this 
point. [Italics and emphasis added. ] 

Freidlme, 774 N.E.2d at 40. An argument the Supreme Court unanimously rejected in 2002 

is not the basis for a denial of a claim three years later. 

State Farm also alleges that the pollution exclusion should apply because State 

Fann was unaware that Cefali's business was a potential pollution risk and thus charged an 

unprofitable level ofpremium. This argument does not persuade the Court. First, State Farm 

did not dspute that Cefali similarly had no knowledge of an environmental liability. Second, 

and more importantly, the terms of the insurance policy determine whether coverage exists, 

not whether State Farm's underwriters failed to properly charge a sufficieut premium. Third 

the consideration of extrinsic evidence, like State Farm's alleged misunderstanding of the 

risk, should not be considered in interpreting policy language. Eli Lilly v. Home Ins. Co, 

482 N.E.2d 467,470 (Ind. 1985). Insurers are not allowed to disclaim responsibility based 

on after-the-fact alleged c'understandings" of the covered risks, nor is State Farm dowed to 

add additional conditions onto its policy at the point of claim. 

Accordingly, the Court fiuds that State Farm's pollution exclusion is 

ambiguous and that it does not relieve State Farm from making its payment of Cefali's 

defense and indemnification costs. 

3. The Allocation Issue 

State Farm alleges it need pay only a pro rated portion of Cefali's costs. ms 
issue was settled in favor of full coverage by the Indiana Supreme Court in Dana 1I. 759 

N.E.2d at 1049. In that case, the Indiana Supreme Court held that liability policies do 
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allow insurers the benefit of a proportional allocation for damages arising fiom an occurrence 

which spans more than one policy. Dana II. 759 N.E.2d at 1058. 

State Farm is jointly and severally liable for amounts not otherwise 

excluded that Cefdi must pay to meet its legal obligations for damages during the insurer's 

policy period, even if some or most of the damage also took place outside the policy period. 

Id, at 1058. In Dana 11, the Zndiana Supreme Court rejected the insurer's argument that its - 

liability was limited only to the portion of the environmental damage at issue that took place 

solely during its particular policy period: 

[Tlhere is no language in the coverage grant, including the debitions 
of 'property damage'. . . or 'occurrence', that limits Allstate's 
responsibility to indemnification for liability derived solely for that 
portion of damages taking place within the policy period. By the 
policy's terms, once an accident or event resulting in Dana's liability -- 
an occurrence -- takes place within the policy period, Allstate must 
indemnrfL Dana for 'all sums' Dana must pay . . . whether  or not the 
damaging effects of an occurrence continue beyond the end of the 
policy period. . . it is triggered for 'all sums' related to that occurrence. 
[Emphasis added.] 

Dana II 759 N.E. 2d at 1058. Dana I1 permits a policyholder to select one or more triggered -' 

policies to cover the entirety of a loss that occurred over multiple policy periods in order to 

avoid the application of multiple deductibles. Dana Il, 759 N.E.2d at 1060. 

The insurer in Dana I1 made the very same argument that State Farm now makes, "that it was 

responsible only for the portion of damages incurred in a particular policy period." The 

Indana Supreme Court explicitly rejected the insurer's argument of "a proportional 

allocation of damages among each triggered policy period." Dana II, 759 N.E.2d at 1058. 

Cefali put forth an affidavit from its consultant, Troy Risk, that codhued that the petroleum 

leaked during State Farm's policy period. State Fann has failed to raise a disputed issue of 

fact as to whether accidentally leaked petroleum was present in the environment duling State 

Case 19-50012    Doc 146-3    Filed 05/17/19    EOD 05/17/19 16:51:25    Pg 9 of 18



Jan 26 07 09:  19a JUDGE SVETANOFF 
2198816168 p .  10 

Farm's policy period. Thus, State Farm's policies are iriggered. 

The policyholder's right under Indiana law to joint and several coverage was 

most recently upheld by the U.S. District Court for the Northern District of Indana, in Wolf 

Lake Terminals. Inc. v. Mutual Marine Insurance Co.. et al., 433 F.Supp.2d 933,948 (N.D. 

Ind. 2005). In Wolf Lake Terminals, the policyholder purchased general liability insurance 

from two insurers over a fourteen year period. In order to avoid having to pay multiple 

deductibles, Wolf Lake selected one insurance policy to pay the entire of the cost for 

environmental remedy. The Court found that so long as the "occurrence" takes place in one 

of the policy periods, the policyholder is entitled to select one or more triggered policies to 

cover the entirety of the loss and thus avoid the application of multiple deductibles. Id. at 

948. The Court held: 

'[Ijf coverage is triggered by an occurrence, it is triggered for 'all sums' 
related to that occurrence.' Dana 11, 759 N.E.2d at 1058. Finally Dana LI 
permits an insured to select one or more triggered policies to cover the 
entirety of a loss that occurred over multiple policy periods in order to 
avoid the application of multiple deductibles. See 759 N.E.2d at 1058. 
[Emphasis added.] 

Id, at 948. Like the policyholder in Wolf Lake Terminals and Dana II, Cefah is entitled to - 

select one policy to cover the entirety of its loss that occurred over multiple policy periods. 

See Wolf Lake Terminals, Id. at 948 and Dana 11,759 N.E.2d at 1058. 

Therefore, State Farm must i n d e w  Cefali for the entirety of Cefdi's 

remediation costs and may not prorate or limit its liability solely for that portion of the 

damages taking place within the policy period. 

4. The "Those" Sums Issue 

State Farm also claims the "those sums" phrase in its Policies is substantially 

different from the "all sums" language at issue in the Dana U decision. 
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The State Farm Policies provide in part as follows: 

We will pay those sums that the insured becomes legally obligated to 
pay as damages because of bodily injury, property damage . . , to which h s  
insurance applies . . . 

7 h s  insurance applies only: 

I .  to boddy injury or property damage caused by an occurrence which 
takes place in the coverage territory during the policy period. 

Occurrence means: an accident, including contrnuous or repeated 
exposure to substantially the same general harmfd conditions which result in 
bodily injury or propeity damage. 

State Farm policy, pp. 20 and 33. 

The Dana 11 policy provided in part as follows: 

We will pay all sums which the insured shall be obligated to pay by 
reason of the liabhty . . . imposed upon the insured by law . . . for damages 
because of personal injury or property damage. . . caused by an occurrence. 

Occurrence is defined as an accident, event or happening including continuous 

or repeated exposure to conditions whch results, duriug the policy period, in Personal Injury 

or Property Damage . . . 

Dana 11.759 N.E.2d at 1057 

State Farm's claim that "those sums'' somehow allows it to prorate is not 

persuasive. "Those" implies multiple sums, not a pro rata allocation. "Those" is a plural 

adjective for "that." Merriam-Webster Dictionary, (1997 Ed.). State Farm could have used 

different language in its insuring clause if it wanted to impart the meaning it now desires, for 
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example, "a pro rata portion of the sums" or "a proportionate share of the sums." State Farm 

did not. 

State Farm did not provide the Court with one case supporting its theory that 

"all sums" is different from "those sums." Evidently, there is no such case, Even if State 

Farm could provide the Court with such a case holding "those sums" should mean sometlung 

different fiom "all sums," at most this would show that the phrase "those sums" is 

ambiguous. Dana I, 690 N.E.2d at 295 (Conflicttng decisions are evidence of ambiguity) 

Summit, 715 N.E.2d at 938 (Ambiguity must be construed in favor of coverage) Kiner, 662 

N.E.2d at 947. The Court finds that the use of the words "those sums" instead of the words 

"all sums" is an insigmficant difference and that consistent with Dana LI, State Farm is jointly 

and severally liable for the entirety of Cefah's expenses to clean up the Site. 

5. State Farm's Refusal to Pay Issue 

After receiving Cefali's Notice of Claim letters, which included citations to 

FClger, Summit, Dana 11, and other In&ana case law showing that State Farm's pollution 

exclusion defense and other defenses did not apply, State Farm initially agreed to pay 

CefA's remediation expenses. Then in 2005 State Farm refused to pay for M e r  

remehation. State Farm's refusal to pay the remediation expenses for the Site leaves the 

remediation half finished and exposes Cefali to IDEM'S ci-1 penalties for failure to timely 

complete the remehation. 

In April 2005 State Farm sued Cefali, forcing it to incur attorney fees. State 

Farm's principal argument to support its position that it owes no coverage for Cefali 's claim 

was based on its pollution exclusion. As shown above, that argument has been repeatedly 

rejected byall-levels oFthe-Indiana judiciary3.g. figer;66ZN;E.Zdat9$9; S q m o m , ~  --- - - 

N.E.2d at 892; Summit, 715 N.E.2d at 937; Freidline, 774 N.E.2d at 40. Despite these cases 
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holdmg the pollution exclusion invalid, State Farm denied Cefali's claim based on this 

provision and forced Cefali to defend this declaratory judgment action. This is the type of 

case that requires a finding of an unreasonable or groundless position on the part of State 

Farm with respect to the claim. 

State Farm's obligation of good faith and fair dealing requires it not to make 

an unfounded refusal to pay policy proceeds or cause an unfounded delay in m a h g  

payment. Erie Ins. Co. v. ~ c k m a n ,  622 N.E.2d 5 15,5 19 (Ind. 1993). State Farm's refusal 

to accept coverage for Cefali's claim, based on a clearly invalid legal theory, is an unfounded 

refusal to pay policy proceeds. State Farm has no well founded basis for denymg coverage. 

In addition, State Farm has declined to pay defense costs because they do not 

arise fiorn a courthouse lawsuit even though its policy obligates it to defend "any claim." Tt 

has repeatedly called the IDEM action here a "claim." This is further evidence of an 

unreasonable or groundless position on the part of State Fam. 

State Farm had no rational, principled basis to deny Cefali's claim. State 

Farm's continued assertion of the pollution exclusion and allocation defenses, after 

overwhelming contrary law was presented to State Farm, is unreasonable and groundless. 

State F m ' s  persistent refusal to defend what it has repeatedly called a "claim" when its 

Policy obligates it to defend claims, is similarly untenable. The Court concludes that State 

F m  unreasonably denied Cefali's claim for defense and indemnification expenses. 

A. Cefali Is Entitled To Attornev Fees 
Due To State Farm's Unreasonable and 
Groundless Denial Of Its Claim 

Cefali has incurred attorney fees defending against this declaratory judgment 

action and overcoming State Farm's denial of the claim. Cefali is entitled to recoup its 

attorney fees. 

Case 19-50012    Doc 146-3    Filed 05/17/19    EOD 05/17/19 16:51:25    Pg 13 of 18



Jan 26 07 09:21a JUDGE SVETRNOFF 2198816168 p .  14 

The only way to make Cefah whole is to compensate him for his attorney fees 

incurred in obtaining insurance coverage that he paid for and for which he was clearly 

entitled to receive. Ind. Code 34-52-1- 1(b) provides that: 

(b) Ln any civil action, the court may award attorney's fees as 
part of the cost to the prevailing party, if it finds that either 
party: 

(1) brought the action or defense on a claim or defense 
that is frivolous, unreasonable, or groundless; 
(2) continued to litigate the action or defense after the 
party's claim or defense clearly became frivolous, 
unreasonable, or groundless; or 
(3) litigated the action in bad faith. 
[Emphasis added.] 

The Indiana Supreme Court reviewed the scope of this statute (which was 

previously codified as I.C. 34-1-32-1) in Mitchell v. Mitchell, 695 N.E.2d 920 (Ind. 1998) 

and interpreted it broadly to include both conduct prior to the litigation and during the 

litigation. 

[Tlhis case involves a recalcitrant defendant who made a 
contract to settle a dispute--presumably so that all involved 
could avoid ratcheting the confhct to the level of a lawsuit--and 
then in part through outright misrepresentation and unjustified 
refusal to comply with clear obligations proceeded to refuse to 
honor the agreement, even after a lawsuit was brought to 
enforce it. The statute was designed to deter precisely this sort 
of needless drain on the resources of the prevailing party and the 
judicial system. 

Id. at 925. The Court concludes that State Farm unreasonably denied Cefali's claim and - 

therefore orders State Farm to pay Cefah's attorney fees and costs. 

B. Cefali Is Not Entitled To Punitive D a m a ~ e ~  
Apainst State Farm 

Punitive damages may only be awarded if there is clear and convincing 
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evidence that State Fann acted maliciously, fraudulently, oppressively, or with gross 

negligence regarding the insurance coverage issues in this case. Erie Ins. Co. v. Hickman, 

622 N.E.2d 515,520 (Ind. App. 1993). 

The State Farm action here more properly should be characterized as 

unreasonable or groundless. It does not rise to the level of conduct that would warrant the 

imposition of punitive damages in order to punish State Farm. 

Consequently, Cefali is not entitled to punitive damages. 

rn. CONCLUSION 

A. Cefali is entitled to summary judgment that: (I) State Farm is obligated to 

pay Cefah's defense costs related to IDEM'S "claim; (2) State Farm's "poUution exclusion" 

does not prevent coverage simply because the liability arises fi-om an office budding; and (3) 

State Farm's "those sums" provision in the Policies prevents the proration of an occurrence 

spanning more than one policy period; and (4) State Farm has the obligation to provide full 

coverage for an occurrence happening during its policy period, even if some portion of the 

damage also occurred outside it. In light of this determination, State Farm is not entitled to 

summw judgment. 

B. Further, because the law on these defenses is so well settled, and since 

Cefali also provided State Fann with the case law showing that these defenses do not apply, 

State Farm's reliance on these defenses and continued litigation of this case is unreasonable 

and groundless. Thus, Cefali is entitled to recover its attorney fees and costs. The specific 

amount of attorney fees and costs should be determined at a subsequent hearing, or by 

written submissions of the parties in lieu thereof. 

C. Cefah's Motion to Stnke the Affidavit of State Farm UndeNvriter, Jon E. 

Dahl, based upon Cefali's claim that portions of the aftidavit are speculative and irrelevant 
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or otherwise not admissible, is moot because the Court has sustained Cefah's position that 

the Policies in question require State Farm to defend and indemnify Cefali, and the Court did 

not rely on such affidavit. Thus, the motion should be denied. 

IV. JUDGMENT 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by this 

Court as follows: 

1. The summary judgment requested by the Plaintiff, STATE FARM FIRE & 

CASUALTY COMPANY, ("State Farm"), against the Defendants, ANTHONY J. CEFALI 

TRUST NO. 1, and JEFFREY V. CEFALI, TRUSTEE, CbCefali"), that there is no coverage 

for the Indrana Department of Environmental Management, ("IDEh.4"), demand that Cefali 

remediate the Site, is denied. 

2. The Plaintiff, STATE FARM FIRE & CASUaTY COMPANY, ("State 

Farm"), does have an obligation to defend and indemnifL the Defendants, ANTHONY J. 

CEFALI TRUST NO. 1, and JEFFREY V. CEFALI, TRUSTEE, ("Cefali"), against the 

IDEM demand. Thus, the Cross-Motion for Summary Judgment filed by Cefali is granted. 

3. Cefali's counterclaim against State Farm is granted to the extent that Cefali 

is entitled to recover attorney fees and costs incurred with respect to the lDEM demand 

issued to Cefali and the defense presented by Cefah in this litigation. 

4. Cef&'s counterclaim against State Farm is denied to the extent that it seeks 

punitive damages against State Farm. 

5. Cefali's Motion to Strike the Affidavit of State Farm Underwriter, Jon E. 

Dahl, as filed by Cefali is denied as moot. 

6 .  The Court at the request of the parties shall set a hearing date, if needed, 

to determine the amount of the attorney fees and costs to be awarded to Cefali as a part of 
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tlus litigation, or the same may be otherwise accomplished by written submissions of the 

parties. The parties shall advise the Court as to the course of action which they desire the 

Court to take in tlus regard. 

7. This judgment shall be deemed as h a 1  as there is no just cause for delay 

in entering the same. 

ALL OF WHICH IS ORDERED, ADJUDGED AND DECREED this 25th 

day of January, 2007. 
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RPTR KEAN 

EDTR CRYSTAL 

 

 

EXAMINING THE OLYMPIC COMMUNITY'S ABILITY 

TO PROTECT ATHLETES FROM SEXUAL ABUSE 

WEDNESDAY, MAY 23, 2018 

House of Representatives, 

Subcommittee on Oversight 

and Investigations,  

Committee on Energy and Commerce,  

Washington, D.C. 

 

 

 

The subcommittee met, pursuant to call, at 10:00 a.m., in Room 2123, Rayburn 

House Office Building, Hon. Gregg Harper [chairman of the subcommittee] presiding. 

Present:  Representatives Harper, Griffith, Burgess, Brooks, Collins, Barton, 

Walberg, Walters, Costello, Carter, Walden (ex officio), DeGette, Schakowsky, Castor, 

Tonko, Clarke, Ruiz, Peters, Pallone (ex officio). 
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Also Present:  Representatives Bilirakis and Dingell.  
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Staff Present:  Jennifer Barblan, Chief Counsel, Oversight and Investigations; 

Mike Bloomquist, Staff Director; Kelly Collins, Legislative Clerk, Energy/Environment; 

Adam Fromm, Director of Outreach and Coalitions; Ali Fulling, Legislative Clerk, Oversight 

and Investigations, Digital Commerce and Consumer Protection; Brighton Haslett, 

Counsel, Oversight and Investigations; Brittany Havens, Professional Staff, Oversight and 

Investigations; Elena Hernandez, Press Secretary; Zach Hunter, Director of 

Communications; Austin Stonebraker, Press Assistant; Natalie Turner, Counsel, Oversight 

and Investigations; Hamlin Wade, Special Advisor, External Affairs; Julie Babayan, 

Minority Counsel; Christina Calce, Minority Counsel; Jeff Carroll, Minority Staff Director; 

Zach Kahan, Minority Outreach and Members Services Coordinator; Chris Knauer, 

Minority Oversight Staff Director; Miles Lichtman, Minority Policy Analyst; Perry Lusk, 

Minority GAO Detailee; Tim Robinson, Minority Chief Counsel; Andrew Souvall, Minority 

Director of Communications, Outreach and Member Services; and C.J. Young, Minority 

Press Secretary. 
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Mr. Harper.  The hearing will come to order.  

Today, the Subcommittee on Oversight and Investigations is holding a hearing 

entitled "Examining the Olympic Community's Ability to Protect Athletes from Sexual 

Abuse."  

We are here because recent events have highlighted a very troubling and 

concerning pattern of sexual misconduct within the U.S. Olympic community.  There's 

been a systemic failure in the system to protect athletes, including in how allegations of 

sexual misconduct have been handled -- or should I say not handled -- by the national 

governing bodies, the groups that run individual sports, and the U.S. Olympic Committee.  

And let me be clear:  One case of sexual abuse is one case too many, and it will 

take a Herculean effort to regain the trust of prospective athletes, their families, and the 

American people.  The USOC and NGBs play a role in keeping millions of American 

athletes safe from harm.   

The vast majority of the athletes involved in NGBs will never compete in Olympics.  

They are on teams affiliated with an NGB or play at an NGB-sponsored event.  This can 

include little league teams, local tennis tournaments, or gymnastics competitions.  They 

are, in many instances, children, but they still fall within the parameters of organized 

sport.   

So when we talk about athletes' safety, we aren't just talking about elite athletes 

representing their country at the highest level of their competition, we are also talking 
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about our friends, our neighbors, and, yes, our children.  

This is why athlete safety must be the top priority of the USOC and NGBs, and why 

they should have robust policies and procedures in place that reflect this priority.  

More importantly, these policies and procedures must be followed, otherwise 

they aren't worth the paper that they're written on, and the culture must be such that 

our athletes feel safe and protected.  

Sadly, we've seen what can happen when athlete safety is not a priority.  Too 

often it seems that the USOC and NGBs haven't acted until they are publicly pressured to 

do so.  When you have survivors saying that they were asked to stay silent, felt that they 

weren't heard, and didn't feel safe, there's something horribly wrong with the system.  

Sexual abuse is a problem that our society must confront.  According to the 

CDC's statistics on sexual violence, one in three women and one in six men experience 

sexual violence involving physical contact during their lifetimes.   

While such focus has been on USA Gymnastics team doctor Larry Nassar, 

gymnastics is not the only NGB that has had its challenges.  Recent public reports also 

include the Lopez brothers in Taekwondo, Rick Butler in Volleyball, and the multiple 

accusations that have come from the swimming community, as well as reports in many 

other NGBs not before us today.  

Historically, each NGB and the USOC were responsible for directly handling any 

complaints, allegations, or reports of sexual abuse within their respective sport.  

However, policies, procedures, and bylaws weren't consistent across all NGBs, and it's 

unclear whether there was adequate oversight to ensure that the applicable policies and 
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procedures were even followed.  

There have been some recent changes to improve how allegations of sexual 

misconduct are handled in the Olympic community.  The USOC has used working groups 

to make recommendations for promoting and protecting athletes.   

Through these working groups, new policies and procedures were developed and 

the U.S. Center for SafeSport was created by the USOC and launched in March of 2017.  

Now all NGBs and the USOC are required to report all complaints or allegations that 

involve sexual misconduct to the Center for investigation.  

Over the course of this investigation, the committee has spoken with many 

survivors, and their experiences have informed and shaped our work.  These 

conversations and the many thousands of pages of documents provided to the 

committee by survivors and whistleblowers helped shed light on the pervasive problem of 

sexual abuse in organized sport and prompted the committee to request documents from 

all 48 national governing bodies and the USOC.  

We greatly appreciate all the assistance that the survivors have provided and our 

hearts do go out to them.  Our job now is to do everything we can to protect our 

athletes, many of whom are children.   

This hearing will serve as an opportunity to review whether the USOC and NGBs 

have adequate policies and procedures in place to protect athletes from sexual abuse.  

It is of the utmost importance to hold them accountable for their past failures and ensure 

that safety is their top priority going forward.  It is time to change the culture, once and 

for all.   
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I'd like to welcome all of our witnesses, and I do thank you for being here today.  

And I know this isn't an easy topic, but it is one that we need to address to keep our 

Nation's athletes safe.  And we do look forward to hearing your testimony.  

I would also like to thank the ranking member of the subcommittee, Ms. DeGette, 

and other minority members and staff for their bipartisan hard work and assistance that 

we've seen during this investigation.   
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And I'll now recognize the ranking member of the subcommittee, Ms. DeGette. 

[The prepared statement of Mr. Harper follows:] 

 

******** COMMITTEE INSERT ********  
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Mr. DeGette.  Thank you so much, Mr. Chairman.   

There were warning signs about sexual misconduct in amateur sports for decades.  

And yet, the systems that were supposed to protect our athletes failed.  That's why 

we're here today.  

As the chairman noted, these systems failed to stop Larry Nassar from harming 

more than 250 individuals.  They failed to stop a taekwondo coach from abusing three 

athletes over 7 years for which he was later convicted of multiple felonies.  And they 

failed to stop a swim coach from abusing more than a dozen athletes over 30 years.  

That coach was eventually sentenced to 40 years in prison, but even a lifetime in 

jail cannot erase the damage that he has done.   

These cases, unfortunately, are not anomalies.  Far too many athletes, from far 

too many sports, have come forward stating that they had been traumatized by the very 

people they trusted to help them achieve their dreams.   

Today we are here because we need to know that the Olympic sport community 

has learned from these survivors and is using that knowledge to develop and implement a 

new system run by the U.S. Center for SafeSport.  

We need to be the convinced that this new Center has a robust system to 

investigate and stop bad actors so that situations like this never happen again.  And we 

need to make sure that the Center has adequate funding going forward into the future.   

I understand that the U.S. Olympic Committee and the national governing bodies 

are engaging in their own internal investigations into what went wrong.  I hope 

everyone today is prepared to explain exactly what they're doing to investigate and learn 
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from past failures so that they can build a system that works.  

I also hope the Center for SafeSport, which is located right in the heart of my 

congressional district, can help us explain how the past failures inform its work.  

Because the Center doesn't just investigate misconduct allegations, although that's an 

important part of their job, it also has the extraordinarily important task of developing 

anti-abuse policies and providing education and outreach to promote safe environments 

for athletes.  

I hope the Center will be able to make real, verifiable progress in creating a 

national culture of safety in sport.   

But I've got to say that I have concerns about whether SafeSport has sufficient 

resources and whether it truly has the independence it needs from the organizations it 

oversees.  

I spoke yesterday with SafeSport, and I want to make sure that we have formal 

outside assessments of SafeSport's needs and operations.  And I want to make sure that 

the Olympic community and the sporting community also are committed to giving them 

the resources that they need.   

In case you didn't know this, the Olympic Committee is not operating on a 

shoestring.  Its annual revenue is hundreds of millions of dollars.  I hope we will hear 

today that if SafeSport needs more money, the U.S. Olympic Committee and the other 

governing bodies are prepared to increase substantially the support that they provide to 

this much-needed watchdog.   

I also want to know how the Center for SafeSport and national governing bodies 
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will ensure that the independent systems that they've designed is working as intended 

and its meeting its goals of protecting the people that it is supposed to.  

For example, will there be ongoing and periodic performance audits to ensure that 

the complaints are properly investigated, the SafeSport's educational component is being 

implemented, and that its standards are being adopted by the many sports organizations 

under its jurisdiction?   

Ongoing audits are going to be critical to evaluating this new system, and I want to 

know that this will happen and that we have appropriate resources to do that work.  

I also want to understand that the U.S. Olympic Committee is prepared to enforce 

consistent anti-abuse policies and procedures across all governing bodies.  

For example, some governing bodies post public lists of banned athletes and 

coaches, while others do not.  Some governing bodies require safe sport training for all 

affiliated individuals and others only require it for their members.  

I know that various affiliates are concerned about this and are trying to develop 

consistent policies.  This is going to be critical and the leadership of the U.S. Olympic 

Committee will be critical.  

Look, we're not here today to tear down the sporting world.  American 

performances at the Olympics are a source of national pride, and sports in general benefit 

children and adults at all levels.  But it does no good for our athletes to stand on a 

podium if they've been harmed by the people and organizations that help get them there.   

I hope that we're on the road to real change.  Today, I want to hear from every 

witness how we truly are and that the steps that we are taken to date are not just 
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window dressing, because every athlete, no matter what sport they play, no matter what 

level they're playing it, deserves to complete in a heavy and a safe environment.  

Thank you.  

[The prepared statement of Ms. DeGette follows:] 

 

******** COMMITTEE INSERT ********  
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Mr. Harper.  The chair will now recognize the ranking member, Mr. Pallone, for 

an opening statement. 

Mr. Pallone.  Thank you, Mr. Chairman.  

Today leaders of the Olympic community will tell us that they failed the people 

they were supposed to protect.  We must examine those failures and understand 

whether the organizations before us today have learned from them.  

Reports of sexual abuse in organized sports have been in the press for decades, 

years before the world known of Larry Nassar's horrific crimes.  It's shameful that many 

organizations share the blame for failing these survivors.  

The problem of sexual abuse in organized sports is bigger than Larry Nassar and 

it's bigger than any single organization.  Today we'll hear from the national governing 

bodies of several sports, and each one has to address sexual abuse of their athletes.  

Unfortunately, we have seen that these cases are not rare.  Too many athletes 

have come forward with accounts of abuse.   

These athletes come from different sports, but often we hear the same themes 

when we listen to them.  Frequently their abusers held positions of power, sometimes 

controlling whether an athlete could train or compete, and frequently their abusers had 

powerful friends in their respective organizations.   

And up until recently, each sports' governing body addressed sexual abuse 

allegations internally, and that system failed to protect athletes.  

There was a great need for an independent organization, and last March the U.S. 

Center for SafeSport opened its doors with a mission to prevent abuse and foster a 
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culture of safety in sports.   

Now sport governing bodies can and must report allegations of sexual misconduct 

to the Center for SafeSport.  And the Center continues to receive new cases, as well as 

cases from athletes who had reported sexual misconduct in the past.   

On top of that, it offers education and training for sports governing bodies and 

athletes, and already the organization has provided training to more than 300,000 and 

has received more than 500 reports.   

And clearly all of this takes resources, and we need to make sure that the Center 

for SafeSport has the resources and personnel it needs to do its work.  

I also want to hear what the U.S. Olympic Committee is doing to support the 

Center for SafeSport.  Special language in the Tax Code designates the U.S. Olympic 

Committee as a tax-exempt, nonprofit organization, but few nonprofit organizations can 

report revenues in the hundreds of millions of dollars as the U.S. Olympic Committee did 

in its most recent tax filing.  

The U.S. Center for SafeSport gets its funding from diverse sources, including 

fundraising and government grants.  It also gets a portion of its funding from the U.S. 

Olympic Committee.  

So I hope we'll hear today that the U.S. Olympic Committee and the sports 

governing bodies are prepared to provide consistent and continuing support to the 

Center for SafeSport.  It is critical for the Center for SafeSport to have a permanent and 

dedicated source of funding, and these sports organizations should make sure that that 

happens.  
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I also hope we will hear that the U.S. Olympic Committee will use its position of 

leadership and authority to require sports governing bodies to adopt reforms as needed 

to reduce the risk of harm to athletes.  

For example, questions such as, who is subject to background checks, how these 

checks are done, and whether lists of individuals banned from the sport are made public, 

are all important safety standards that should be applied consistently across all sports.  

I also want to hear that the Center for SafeSport, the Olympic Committee, and all 

governing bodies are committed to completing ongoing formal assessments and 

evaluations to determine what is working and what needs additional improvement or 

additional resources.  

Before we leave today, I want to hear from all of our witnesses about the reforms 

they've implemented to keep athletes safe.  I want you to convince me that you're 

thoroughly examining how you failed athletes in the past and that those lessons are 

shaping the reforms you're putting in place.   

And I need to be convinced that you are building a system with the right people, 

structure, and resources to protect athletes under your leadership.  I also want to hear 

that there will be zero tolerance for the kinds of abuses that brought us here today.  

With that, Mr. Chairman, unless someone wants my minute, I will yield back.  

[The prepared statement of Mr. Pallone follows:] 

 

******** COMMITTEE INSERT ********  
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Mr. Harper.  The gentleman yields back.  

The chair will now recognize the chairman of the full committee, Mr. Walden, for 

an opening.   

The Chairman.  Thank you very much, Mr. Chairman, for leading this 

investigation and holding this very important hearing today.  

Every one of us in this room has an Olympic memory.  For a select few, it is 

actually competing in the Olympic Games on behalf of our great country.  For the vast 

majority of us, it is watching our athletes compete.  

The Olympics inspire, they unite us, as we cheer them on to victory with great 

pride.  Our children watch the Olympics with their own dream that one day they, too, 

may compete at the most elite level and represent our country.  

But the system of organized sport headed by the United States Olympic 

Committee and 48 national governing bodies, or NGBs, is much bigger than the Olympics 

and includes millions of athletes who don't necessarily compete at the highest levels.  

The four NGBs before us today -- Gymnastics, Taekwondo, Volleyball and 

Swimming -- collectively represent some 979,000 members.  USA Swimming includes 

everyone from Michael Phelps -- who, by the way, testified before this committee last 

year -- to children competing in a local recreational league.  

And the same is true not for the three other NGBs at the table today, but for all 

the other NGBs in existence.  

In pursuit of their dreams, athletes of all levels have frequent contact with 

coaches and doctors and trainers and volunteers, who are given responsibility beyond 
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simply enabling these young athletes to achieve excellence in their chosen sport.  We 

entrust them with athletes' safety and their well-being.  

These individuals often hold positions of great power and authority over the 

athletes.  Not only can they control an athlete's training schedule or medical treatment, 

those very individuals often have a direct say in that athlete's career, such as deciding 

who competes in an upcoming event.   

As has become abundantly clear, too many authority figures have abused their 

power and influenced and harmed the very athletes that were trusted to them.  

Athletes have very little power, by comparison, and too many have been failed by the 

system that purports to protect them.   

Much attention has been paid to the case of Larry Nassar, in part because of the 

sickening number of athletes he abused.  To date, hundreds of women and girls have 

come forward as victims of Nassar's abuse that spanned two decades.   

But the sad truth is, that abuse in the Olympic community extends well beyond 

Larry Nassar and USA Gymnastics.  The U.S. Center for SafeSport, established in March of 

2017, has already received 488 reports regarding sexual abuse involving 35 of the 48 total 

NGBs.  

The committee has spoken with numerous survivors in the course of this 

investigation.  And we thank all of them for their assistance in this work, and we know 

that their stories are not easy to tell.  

There were far too many similarities in what we heard.  Individuals in positions 

of power not only abused their trust, but physically abused their persons.  And when 
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survivors sought help, far too many felt the system protected not them, but their 

abusers.  They felt silenced.   

In the eyes of many survivors, the culture of medals and money won out over 

athlete safety and protection.  

Changes have been made in the Olympic community over the past decade, in 

particular within the last year, that show how things are moving in the right 

direction.  However, many questions remain about whether the community has come far 

enough and moved fast enough.  More must be done to ensure that athlete safety is the 

top priority of the USOC and the NGBs.  

Today this committee will examine how to protect young athletes now and in the 

future.  Among our concerns are: 

Whether the culture within the Olympic community fosters a safe environment for 

victims to come forward; 

Whether the policies and procedures that have been put in place over the past 

several years are enforced in a way that promotes transparency and accountability; 

Whether the Center for SafeSport is the most effective organization it can be; 

And, whether the USOC has exercised its full authorities over the Olympic 

community when it comes to creating and enforcing policies that protect our athletes 

from sexual abuse and misconduct.  

So I look forward to hearing about what Congress can do further to improve and 

strengthen the system so we're actually protecting athletes at all levels, and all ages, in all 

sports.   
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Thank you for being here as part of this discussion.   

With that, I yield the balance of my time to the gentlelady from Indiana, Mrs. 

Brooks.  

[The prepared statement of The Chairman follows:] 

 

******** COMMITTEE INSERT ********  
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Mrs. Brooks.  Thank you, Mr. Chairman.  And I want to thank you for holding 

this hearing today.   

Abuse of all kinds has come under close scrutiny across the country this past year.  

Sexual abuse in particular has shown itself to be far more pervasive and insidious that 

many would have imagined.  

Thanks to the diligent work of my hometown newspaper, the Indianapolis Star, 

we've learned about the revelations about Dr. Nassar and his systemic abuse of U.S. 

gymnasts, but also more about our Nation's Olympic athletes and what they've had to 

endure for so many years in their Olympic quest, and this is unacceptable.  

I'm proud that I led, along with a colleague, Lois Frankel from Florida.  We saw 

the passage of the bill Protecting Young Victims from Sexual Abuse and Safe Sport 

Authorization Act of 2017.   

Our President signed into law in February of 2018 this bipartisan, game-changing 

bill that prioritizes the safety and well-being of our Nation's athletes, because we must 

ensure that our youth are safety when they go to the gym, when they take the ice, when 

they go out onto the field to practice their sport.  

Young athletes look to their coaches, their instructors, their trainers as role 

models.  And our bill, now law, works to ensure that our athletic national governing 

bodies will support a culture within their organizations to foster safe and healthy 

relationships between coaches, instructors, trainers, and athletes, through their policies 

and procedures that will prevent, detect, and report allegations of abuse to law 

enforcement in an appropriate and timely manner.   
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And I'm proud that this was signed into law, because our past, our present, and 

our future athletes, who are dedicating their lives to perfect their sport, the dream of the 

Olympic stage, need to be protected.  They need to be safe and free from sexual abuse.   

And I thank you all for being here today.  I look forward to your testimony.  

[The prepared statement of Mrs. Brooks follows:] 

 

******** COMMITTEE INSERT ********  
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Mr. Harper.  I ask unanimous consent that the members' written opening 

statements be made part of the record.  Without objection, they will be entered into the 

record.   

Additionally, I ask unanimous consent that Energy and Commerce members not 

on the Subcommittee on Oversight and Investigations be permitted to participate in 

today's hearing.  Without objection, so ordered.  

I would now like to introduce our witnesses for today's hearing.   

First, we have Ms. Susanne Lyons, acting chief executive officer at the United 

States Olympic Committee.  

Next is Ms. Kerry Perry, president and chief executive officer at USA Gymnastics.  

Mr. Tim Hinchey, president and chief executive officer at USA Swimming.   

Mr. Steve McNally, executive director at USA Taekwondo.   

Then we have Mr. Jamie Davis, chief executive officer at USA Volleyball.   

And finally, Ms. Shellie Pfohl, president and chief executive officer at the U.S. 

Center for SafeSport.  

You're aware that the committee is holding an investigative hearing, and when 

doing so has had the practice of taking testimony under oath.  Do you have any 

objection to testifying under oath?  

Let the record reflect that all witnesses have responded no.   

The chair then advises you that under the rules of the House and the rules of the 

committee, you're entitled to be accompanied by counsel.  Do any of you desire to be 

accompanied by counsel during your testimony today?  
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Let the record reflect that all witnesses have responded no.  

In that case, if you would please rise.  I ask you to raise your right hand, and I will 

swear you in.  

Do you swear that the testimony you're about to give is the truth, the whole truth, 

and nothing but the truth?  

Thank you.  You may be seated.  

You're now under oath and subject to the penalties set forth in Title 18, 

Section 1001 of the United States Code.   

You may now give a 5-minute summary of your written statement.   

And we will begin with you, Ms. Lyons.  You have a light system that's there that 

should turn yellow when you have a minute left and red when your 5 minutes are up.  

So, Ms. Lyons, welcome.
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TESTIMONY OF SUSANNE LYONS, ACTING CHIEF EXECUTIVE OFFICER, UNITED STATES 

OLYMPIC COMMITTEE (USOC); KERRY PERRY, PRESIDENT AND CHIEF EXECUTIVE 

OFFICER; USA GYMNASTICS (USAG); TIM HINCHEY, PRESIDENT AND CHIEF EXECUTIVE 

OFFICER, USA SWIMMING, (USA-S); STEVE MCNALLY, EXECUTIVE DIRECTOR, USA 

TAEKWONDO, (USAT); JAMIE DAVIS, CHIEF EXECUTIVE OFFICER, USA VOLLEYBALL 

(USAV); AND SHELLIE PFOHL, PRESIDENT AND CHIEF EXECUTIVE OFFICER, U.S. CENTER 

FOR SAFESPORT (USCSS)  

 

TESTIMONY OF SUSANNE LYONS  

   

Ms. Lyons.  Thank you.  Good morning, Chairman Harper, Ranking Member 

DeGette, and members of the subcommittee. 

Three months ago, I agreed to serve as the acting CEO of the U.S. Olympic 

Committee because I felt an obligation to help address the significant and important 

issues that bring us here today.   

Like you, I was deeply saddened and also angry to hear the statements of the girls 

and women who were the victims of Larry Nassar.  I heard the powerful and compelling 

stories of victims and survivors, including those that had sought help from people in the 

Olympic community.  They found the system unresponsive, needlessly complex, and 

fraught with risks to their Olympic dreams.  This is appalling and unacceptable.  

The Olympic community failed the people it was supposed to protect.  And I 
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would like to apologize once again to those individuals and to their families, some of 

whom I believe are with us today.  I know we can do better, and we will do better.  

When I accepted this role, I announced a series of initiatives to address issues of 

abuse and other structural weaknesses.  We committed to providing funding for 

gymnastics and athletes from other sports affected by abuse.  We committed to doubling 

our funding for the Center for SafeSport.   

We announced a governance review.  And we committed to strengthen the 

voices of the athletes, both young and adult, in our community.  And importantly, we 

reiterated our commitment to reform USA Gymnastics.  

Last year, we demanded the resignation of the USA Gymnastics CEO, and this year 

we required a complete turnover of the USA Gymnastics board, along with several 

additional reforms.  

Mr. Chairman, we are already making progress, but we have a long way to go.  I 

would like to update the subcommittee on our efforts.   

First, we are redoubling our efforts with the Center for SafeSport.  After only 

1 year it is already clear that the Center is serving an essential role in protecting athletes.  

The Center has experienced a significant increase in the number of reports of 

abuse.  And although any report is disheartening, that's the reason we need the Center.  

It provides a safe and independent path for athletes to report these concerns.   

We doubled our grant to the Center to $3.1 million this year to enable it to hire 

more investigators and to resolve cases more quickly.  We are also working with the 

Center to identify potential improvements in their policies and procedures.  
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Second, we are listening to and enhancing the voices of athletes in the community 

through athlete surveys and through a series of athlete working sessions.   

Third, we announced a governance review to inform our engagement with the 

national governing bodies and athletes and our oversight of the Olympic Movement in 

the United States.  We need to make sure that we are organized and empowered to take 

appropriate steps to protect athletes.  

Rebuilding gymnastics is the fourth category.  We committed to a $1.3 million 

grant to the National Gymnastics Foundation entirely for athlete assistance programs, 

medical support, and counseling.  

We are in nearly constant contact with CEO Kerry Perry, the Gymnastics interim 

board, and others at Gymnastics.  Recently, we supported Gymnastics as they 

established that interim board, and we supported them as they made governance 

reforms to implement best practices.  

Even as we move ahead, a fifth category of effort will develop in the coming 

months when we receive the report of the independent investigation of Nassar's abuse.  

The investigation covers both the Olympic Committee and USA Gymnastics, as 

well as any other relevant information on abuse that the investigation reveals.  We will 

make that report public in its complete and unabridged form, and we will take whatever 

actions are appropriate based on the report's findings.  

We have made significant progress in strengthening protections for athletes over 

the last few years, but our collective efforts must not cease.  We must support the 

victims and survivors and honor those who have stood up against abuse.  We promise to 
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lead the Olympic community to bring real and lasting change.  

I would be happy to answer your questions.  

[The prepared testimony of Ms. Lyons follows:] 

 

******** INSERT 1-1 ********  
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Mr. Harper.  Thank you, Ms. Lyons.   

The chair will now recognize Ms. Perry for 5 minutes for the purposes of your 

opening statement. 

 

TESTIMONY OF KERRY PERRY  

   

Ms. Perry.  Chairman Harper, Ranking Member DeGette, members of the 

Oversight and Investigations Subcommittee, thank you for inviting me to testify today at 

this very important hearing.  

For more than 50 years, USA Gymnastics has served as the national governing 

body for the sport in the United States.  We have many responsibilities to the gymnastics 

community.  None are more important than the safety and well-being of our athletes.  

Like all of you, I was appalled and sickened by the despicable crimes of Larry 

Nassar.  We must do better.   

I came on board at USA Gymnastics in December from outside the sport and the 

Olympic Movement.  My singular goal and the reason I accepted this mission is to create 

a supportive and empowering culture that helps our athletes achieve their gymnastics 

dreams in an empowering culture.  

First, I want to apologize to all who were harmed by the horrific acts of Larry 

Nassar.  I was in the courtroom to listen to the incredibly courageous women explain in 

vivid and painful detail the damage he did to their lives.  Their voices will not be 

forgotten.   
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I commit to you that I will keep their words and experiences at the core of every 

decision I make, every day, as the leader of this organization.  Their stories have broken 

my heart, but they've also strengthened my resolve.   

Let there be no mistake, those days are over.  USA Gymnastics is on a new path, 

with new leadership and a commitment to ensure this never happens again.  

Since December 2017, we have embarked on a mission to implement a culture 

that puts athletes first.  To that end, we are working hard to regain the trust and 

confidence of our athletes, their families, and all who are a part of our gymnastics 

community.   

In the past 5 months, here are just a few of the bold decisions to put USA 

Gymnastics on a new course:   

We closed the National Training Center at the Karolyi Ranch.   

We made difficult personnel decisions to ensure that USA Gymnastics has a fresh 

start.   

We fully support the U.S. Olympic Committee and congressional investigations 

that we hope will shed light on how Nassar was able to commit these horrific crimes.   

We fully support Federal legislation, now a law, that will help safeguard amateur 

athletes.   

We expanded our SafeSport department to include five new positions, four of 

which will live in the regions that they cover throughout the United States, to better 

support, train, educate, and serve our members.   

We created an Athlete Task Force where our athletes will help shape our 
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organization's future and its strategic and operating decisions.   

We continue to implement the Deborah Daniels recommendations stemming 

from an independent evaluation of USA Gymnastics policies.   

We are strongly enforcing the USA Gymnastics Safe Sport Policy that requires 

mandatory reporting to find specific types of misconduct, set standards for grooming 

behavior, and establish greater accountability.  

We made reporting of abuse easier with a dedicated toll-free number and online 

reporting.   

We are amending our bylaws to support the cultural commitment to athlete 

safety and to help enforce safe sport policies.  

We are educating and training our staff, our board, and our members on the new 

Safe Sport Policy.  I am pleased to report that our staff and our board are 100 percent 

Safe Sport compliant.  

Beginning in 2018, all professional and club members must be Safe Sport certified 

as a condition of membership.   

We are participating in mediation in order to resolve the athletes' claims fairly and 

expeditiously. 

And we created an Athlete Assistance Fund, in cooperation with the National 

Gymnastics Foundation, to provide survivors of abuse with the needed financial resources 

for counseling and medical services.  

These necessary changes are not just amendments to our policies, they are part of 

a cultural shift that reflects our commitment to prioritize the safety of our athletes and 
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members.  We will hold our organization to the highest standards of care in order to 

become the standard bearer of change.   

I am testifying today on behalf of the new USA Gymnastics, because right now 

there's a parent driving their child to gymnastics class.  I want that parent to know that 

we are doing everything we can every day to protect your child.   

Athlete safety must be at the forefront of everything we do.  We have taken 

decisive action to grow into a more athlete-centered organization, committed to helping 

our athletes fulfill their dreams in a safe and supportive environment.  

Out of respect for those who have stood on the podium under the United States 

flag, and out of devotion to the aspiring young athletes who set foot in gyms every day, 

we must and we will emerge stronger and safer.  

Thank you.  And I'm happy to answer your questions.  

[The prepared testimony of Ms. Perry follows:] 

 

******** INSERT 1-2 ********  
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Mr. Harper.  Thank you, Ms. Perry.  

The chair will now recognize Mr. Hinchey for 5 minutes. 

 

TESTIMONY OF TIM HINCHEY  

   

Mr. Hinchey.  Chairman Harper, Ranking Member DeGette, and the members of 

the subcommittee, thank you for the opportunity to testify today.  

In 2010, USA Swimming faced its own reality that children and swimmers were 

being sexually abused in sport.  

USA Swimming apologizes, acknowledges and deeply regrets the abuse suffered 

by children, athletes, and other participants in swimming programs.  

Participation in sport should offer physical, social, and emotional benefits, but for 

some it has resulted in abuse and trauma that will negatively impact the rest of their 

lives.  That is inexcusable.  And like those who sit before me today, I am deeply 

committed to providing a safe and healthy environment for children to grow, play, and 

compete.  

While recognizing that much work remains to be done, let me describe the steps 

USA Swimming has taken.   

In 2010, USA Swimming established a comprehensive abuse prevention and 

response program called Safe Sport.  

USA Swimming hired an athlete protection officer, the first position of its kind in 

the Olympic Movement, and established a national Safe Sport Committee.  
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Over the past 8 years, the Safe Sport program has evolved.  Over 90 individuals 

have been banned from membership for sexual misconduct, and it is published on USA 

Swimming's ban list.  

Criminal background checks have been enhanced.  Currently, we conduct 

monthly recurring reports on our 50,000 nonathlete members, resulting in approximately 

600,000 annual background checks of adults who have access to children.  

We have over 80 individuals dedicated to championing Safe Sport athletes and 

efforts at the local, regional, and national level.   

Educational initiatives have also increased.  Over 10,000 individuals have 

received Safe Sport training in in-person workshops or conferences.  

Finally, a victims assistance fund called SwimAssist has been established.   

However, I regret we continue to receive reports of child sexual abuse in 

swimming.  The organization can, should, and will do more, and I will lead that effort.   

I'm the father of six, three girls and three boys, ages 30 to 11, and I'm a swimmer.  

Upon assuming the role of president of USA Swimming in July of 2017, I recognized Safe 

Sport's significance to the organization.  And the opportunity to work with the 

subcommittee in this investigation has only intensified my commitment to make 

protecting children and athletes USA Swimming's absolute top priority.  

To that end, we have a number of new initiatives under way and we are vetting 

even more.  The Safe Sport recognized club program will enhance athlete protection 

efforts at all levels, especially the local level.  The "Training the Trainers" program will 

increase the number of advocates spreading the Safe Sport message throughout our 
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organization.  

I have and will continue to meet with and engage with survivors of abuse to 

ensure that we hear their voices and we learn from their experiences.  

In addition to its own efforts, USA Swimming will continue to be a responsible 

leader, steward, and member of the Olympic sport community.   

USA Swimming embraces its obligations under the Protecting Young Victims from 

Sexual Abuse and Safe Sport Authorization Act and already has policies in place that 

require reporting, prohibit retaliation, and limit one-on-one interactions between adults 

and children.   

Further, USA Swimming supports the U.S. Center for SafeSport and is fully 

committed to its success.  

While we cannot change the past, we will learn from it and we will do better.  

Our commitment to preventing child sexual abuse and providing a safe and healthy 

environment for our athletes is constant and long-lasting.   

Thank you, and I look forward to answering your questions.  

[The prepared testimony of Mr. Hinchey follows:] 

 

******** INSERT 1-3 ********  
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Mr. Harper.  Thank you, Mr. Hinchey.   

The chair now recognizes Mr. McNally for 5 minutes. 

 

TESTIMONY OF STEVE MCNALLY  

   

Mr. McNally.  Mr. Chairman, Ranking Member DeGette, and members of the 

subcommittee, for just under 8 months I have served as executive director of U.S. 

Taekwondo.   

I thank the committee for the opportunity to express my personal commitment, 

and the commitment of USA Taekwondo under my leadership, to ensuring that athletes 

are protected from sexual misconduct within the U.S. Olympic community, as well as all 

those participating in sports outside the Olympic Movement.  

For the purposes of background, USA Taekwondo was formed in 2004 to assume 

responsibility as the national governing body for Taekwondo after the dissolution of the 

previous governing body, the United States Taekwondo Union.  

Very few records exist from the USTU era, and no continuity exists between USTU 

and USAT with regard to the organization's board of directors, leadership, or senior staff.  

From the information and documents that I have accumulated since becoming 

executive director in September of last year, I have concluded that the organization's 

response to complaints prior to 2015 varied as administrations, boards, and ethics 

committees changed personnel.  

USA Taekwondo has always sought to balance its obligation to protect members 
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from misconduct, while also abiding by the requirements to protecting the rights of the 

accused.  

Mr. Harper.  Mr. McNally, could you pull the microphone a little closer to you, 

please, sir?  Thank you.   

Mr. McNally.  In 2015, following allegations by an athlete of sexual assault at the 

hands of USAT coaches, USA Taekwondo immediately retained Denver attorney Donald 

Alperstein from a firm specializing in amateur sports law since 1985 to serve as an 

independent outside counsel.  

From this point forward, USA Taekwondo has relied on its outside counsel to 

investigate all of USAT history in an effort to uncover any previously unreported incidents 

of sexual assault and misconduct, and to pursue sanctions against defendants.  

Outside counsel operated without any limitation on its budget, with no control by 

USA Taekwondo as to whom he should or should not pursue, and with only rudimentary 

intermittent reporting requirements to USA Taekwondo.  

At the direction of outside counsel, in conjunction with the support of USA 

Taekwondo leadership, a number of measures were implemented immediately following 

its engagement to address pending allegations of misconduct, discover additional claims, 

and execute remedies to ensure the safety and security of USA Taekwondo athletes.  

The investigation was conducted by outside counsel hired at the direction it USA 

Taekwondo and succeeded in exposing evidence of misconduct within USA Taekwondo 

and USTU as early as 1994.  

However, as one might imagine, the pursuit of sanctions against defendants 
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proved to be somewhat elusive, with many victims hesitant to reopen old wounds and 

reluctant to discuss matters about which their families, friends, or employers were 

unaware.  Some victims could not be located, and some were unavailable for a variety of 

other reasons, including incarceration.  

Several victims eventually disclosed information to outside counsel but only on 

the condition that they could do so confidentially and would not be compelled to testify 

without further discussion.  And to this day, outside counsel has raised some concern 

over sharing information he received only through providing these promises.  

The committee has expressed an interest in Steven and Jean Lopez.  To 

summarize, a lifetime ban has been imposed on Jean Lopez, and Steven Lopez is under a 

temporary suspension pending disposition of his case by SafeSport.  

I do want to emphasize USA Taekwondo submitted evidence gathered concerning 

these allegations to the FBI, the Sugarland, Texas, Police Department, the Fort Bend 

County, Texas, Sheriff's Office, and the Colorado Springs Police Department.   

With the creation of SafeSport in March 2017, all cases still pending in outside 

counsel's investigation were transferred.   

Personally, it is my strong commitment to be part of the solution.  And under my 

leadership, USA Taekwondo has already taken additional efforts to become more 

proactive in the area of athlete protection.   

These include the immediate referral of any and all sexual abuse allegations to 

SafeSport, and the referral of any allegations involving a potential crime to relevant law 

enforcement agencies.   
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We immediately suspend an individual upon receipt of a direct allegation if we 

believe there is a threat to athletes currently, or clear evidence of an allegation being 

true.   

We now ensure leadership on any official trip contains both genders.  We 

require SafeSport training now for all referees.  We've introduced mandatory 

background checks and SafeSport training for vendors even who are working at our 

events.   

And we have just engaged a group called Fighting Spirit, which provides education 

on sexual misconduct.  All minor national teams athletes will be required to take this 

training in the future.  

Finally, next month USA Taekwondo will launch the #notinmysport education 

campaign, with the goal of informing participants throughout the sport as to what is 

acceptable behavior and what constitutes a violation, and also to empower our athletes 

to stand up and make their statement on social media channels.  

There is no doubt more work to be done.  The entire Olympic family must ensure 

that funding and resources remain available to SafeSport.   

Thank you, and I'm ready to answer your questions.  

[The prepared testimony of Mr. McNally follows:] 

 

******** INSERT 1-4 ********  
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Mr. Harper.  Thank you, Mr. McNally.   

The chair will now recognize Mr. Davis for 5 minutes. 

 

TESTIMONY OF JAMIE DAVIS  

   

Mr. Davis.  Chairman Harper, Ranking Member DeGette, members of the 

subcommittee, I want to thank you for affording me an opportunity to speak with you 

today and to share with you USA Volleyball's commitment to the safety our athletes. 

I joined USA Volleyball as its CEO in January of 2017, and in that timeframe I have 

been proud to lead an organization that respects all of our participants and places the 

highest value on personal safety before medal counts.  

USA Volleyball actively encourages our members to report any and all incidents 

regarding sexual misconduct or abuse, and we provide them a safe environment to 

express their concerns.  We report and investigate any allegation brought forward, and 

we have the obligation to take appropriate action, if necessary.  This is the core of our 

values.  

USA Volleyball has long championed a culture of protection of all participants.  

We were one of the first NGBs to implement a robust background screening policy.  

Beginning in the 2004-2005 volleyball season, USA Volleyball starting working with 

nationally respected background screening company SSCI and implemented a policy 

requiring individuals who participate with junior volleyball clubs to submit to a 

background screening.  
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Recognizing a need to do more to protect athletes of all ages, USA Volleyball 

formed a commission in 2010 to address participant safety, named the Special 

Commission on Athlete Safeguards.  This commission set out to review the current 

trends and best practices in athlete safety and produce recommendations for USA 

Volleyball to implement.   

The recommendations of the commission were extensive, but included:  one, 

developing a procedure for reporting sexual harassment or abuse allegations; two, 

formulating written policies that define inappropriate behavior; and three, providing 

continual education on these kinds of topics to USA Volleyball participants and parents.  

The commission's work paved the way for USA Volleyball to establish early safe 

sport policies and procedures before it was even called safe sport.  We are proud to have 

been a very early endorser of a safe sport program and supporter of the U.S. Center for 

SafeSport.  

As I hope is evident, USA Volleyball has long considered the safety of our athletes 

to be a top priority.  This priority was not suddenly created in response to recent 

headlines or as a result of mounting public scrutiny, but done so because many years ago 

we recognized protecting our athletes and members as the right thing to do.  

I would like to address the case of Mr. Rick Butler, who has made headlines in the 

volleyball world.  Mr. Butler is a well-known private volleyball club owner and coach in 

the Chicagoland suburb of Aurora, Illinois. 

His club, Sports Performance Volleyball, is not owned or operated by USA 

Volleyball; however, its athletes and coaches are required to be members of USA 
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Volleyball if they wish to participate in USA Volleyball-sanctioned events.  

In 1995, allegations of sexual misconduct were brought forth by three women that 

took place while they were members and played at his privately owned club.  The 

women claimed that Mr. Butler had a sexual relationship with them in the 1980s while he 

was their coach and while they were under the age of 18.   

As a result of those allegations, in 1995 USA Volleyball found that Mr. Butler had 

violated our rules, and as a result, they voted to ban him for life.  

After 5 years passed and upon Mr. Butler's request for reinstatement, USA 

Volleyball voted to conditionally reinstate Mr. Butler's membership in the year 2000 

under the limitation of Mr. Butler's inability to ever coach junior girls in USA 

Volleyball-sanctioned events.  

To be clear, regardless of all the headlines surrounding this matter, and since the 

year 1995, Mr. Butler has been banned from coaching junior girls under USA Volleyball, a 

condition of his lifetime ban that never changed.  

Furthermore, these allegations are a result of Mr. Butler's activities as a club 

director and coach for his privately owned club and not a part of USA Volleyball national 

team programs.  

In late 2016, several brave women came forward to USA Volleyball to provide new 

allegations against Mr. Butler for sexual misconduct dating back to the 1980s.  Based on 

these women's claims, USA Volleyball filed new charges against Mr. Butler.  And in 

January of 2018, USA Volleyball's Ethics and Eligibility Committee held a hearing regarding 

these allegations.  
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Mr. Butler was once again found to have violated our rules, and as a result, 

Mr. Butler was banned from total participation in USA Volleyball for life without the 

possibility of reinstatement.  

Our efforts were recently applauded by the CEO of Champion Women, Ms. Nancy 

Hogshead-Makar, one of the Nation's most vocal advocates for women's rights in sports.  

In her letter addressed to me on April 2, 2018, Ms. Hogshead-Makar wrote in part, quote:   

"We are reaching out today to thank you for banning Rick Butler from volleyball 

for his sexual predation of young girls.  It took a lot to be the first organization to ban 

him, and we are grateful for your strong commitment to the victims and safety of all 

athletes.  We are optimistic that these efforts will make a difference the next time any 

sports organization has to make a call to investigate, hold a hearing, or ban a member, if 

necessary," end quote.  

I do not pretend that we have been perfect, nor do I ignore the fact that there 

have been some offenders in our midst.  I encourage anyone listening to me today that 

if you have information of any misconduct within our organization, past or present, 

please contact our offices or the U.S. Center for SafeSport.  We will listen, and we will 

act.  

We want to create the most safest, most enjoyable atmosphere for volleyball 

players of all ages and look forward to a day when there is no sexual abuse or misconduct 

in volleyball.  We will do everything we can to make this a reality, and we look forward to 

working with others to do so.  

Thank you, and I look forward to your questions.  
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[The prepared testimony of Mr. Davis follows:] 

 

******** INSERT 1-5 ********  
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Mr. Harper.  Thank you, Mr. Davis.   

The chair will now recognize Ms. Pfohl, the president and CEO of the U.S. Center 

for SafeSport. 

 

TESTIMONY OF SHELLIE PFOHL  

 

Ms. Pfohl.  Thank you, Chairman Harper, Ranking Member DeGette, and 

members of the committee.  

It is my privilege to serve as president and CEO of the United States Center for 

SafeSport, an independent, nonprofit organization in Denver, Colorado.  

The Center is dedicated to making athlete well-being a centerpiece of our Nation's 

sports culture.  Let me say that again.  Our Center is dedicated to making athlete 

well-being the centerpiece of our Nation's sports culture through abuse prevention, 

education, and accountability.  

Far too many of our Nation's athletes have suffered abuse at the hands of 

perpetrators who take advantage of a sports environment where athletes form bonds 

with their coaches, trusted adults, and teammates.  As you said, Mr. Chairman, if one 

athlete is abused, it's one too many.   

I know from experience that sport at its core builds character, promotes healthy 

lifestyles, and develops self-confidence.  We are here today because we never want to 

lose sight of those values.  

Our March 3, 2017, we opened our doors as an independent entity and started 
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taking reports on day one.  Today our operations include a 9-member board and 14 

full-time employees.   

Thanks to the support from Congress and the leadership of Representative Brooks, 

we were recognized in the Protecting Young Victims from Sexual Abuse and Safe Sport 

Authorization Act, which became law in February.  

Among the many safeguards it put in place, the law requires that anyone working 

in amateur sports must immediately report the suspected abuse of minors to law 

enforcement and prohibits retaliation against those who choose to come forward.  

Adults who have regular contact with minors in Olympic and Paralympic sports 

must now complete mandatory SafeSport training, adhere to best practices, policies, and 

procedures, like the SafeSport code.  

The code specifically outlines and prohibits forms of abuse and misconduct and 

defines the processes surrounding reporting.  Reports can be made through the Center's 

website or by calling our office.   

I want to stress that anyone who is listening, reports can be made anonymously 

and there is no statute of limitation.  

The safety and well-being of those we serve is our priority.  Our qualified 

investigators are trained to handle each report with care through the industry best 

practice of trauma-informed response.  

Before I go into the numbers, I want to underscore that we never lose sight of the 

fact that behind these numbers are people, men, women, boys, and girls, dealing with the 

lingering effects of abuse.   
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In our first year, we responded to more than 500 reports and inquiries.  This year, 

we expect that number to more than double.   

Let me put it into perspective for you.  This time last year, we were getting 20 to 

30 reports per month.  Now we're getting 20 to 30 reports per week.  

So far, we have issued 169 sanctions, including sanctioning 142 individuals with 

permanent ineligibility.  That's no small detail, 142 individuals are permanently unable 

to coach or participate in Olympic and Paralympic sports.  These adults are listed in our 

online searchable database, which is available to anyone who wants to use it.   

The volume of reports speaks to the critical need of the Center.  We know how 

hard it is for victims to come forward.  Our goal is to continue building trust while 

establishing a culture where everyone feels safe, supported, and empowered to report, 

with the ultimate objective to end all forms of abuse.  

In addition to investigating reports, we also provide outreach, education, and 

training, not only for athletes and coaches, but for parents and youth sport organizations 

at all levels.  In our first year, almost 400,000 people completed our online training and 

hundreds more have expressed interest in accessing it.   

This past year was a step in the right direction, and I know we have a lot more 

work to do.   

In closing, sport has the power to be an incredibly positive influence on 

participants, communities, and our Nation.  I thank you for helping us to prioritize our 

important mission to champion respect and end abuse.  

Thank you.  
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[The prepared testimony of Ms. Pfohl follows:] 

 

******** INSERT 1-6 ********  
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Mr. Harper.  Thank you, Ms. Pfohl.   

The chair will now begin the questioning by the members.  And we are going to 

ask unanimous consent that the contents of the document binder be introduced into the 

record and to authorize staff to make any appropriate redactions.   

Without objection, the documents will be entered into the record with any 

redactions that staff determines are appropriate.  

[The information follows:] 

 

******** COMMITTEE INSERT ********  
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Mr. Harper.  Ms. Lyons, if I may ask you some questions.   

Does the USOC see itself as responsible for overseeing and enforcing policies that 

keep athletes safe?   

Ms. Lyons.  Yes, I think that we do view ourselves as responsible.  And I think if 

we have had a failing, it is that we have not adequately exercised our authority in that 

manner.  

Mr. Harper.  My question was, is that your responsibility?  And you've 

answered yes. 

Ms. Lyons.  Yes, I believe it is.  

Mr. Harper.  Is it a top priority for the USOC?   

Ms. Lyons.  It is a top priority.  

Mr. Harper.  And I'm glad you said that and view it that way, but we're all 

worried that it hasn't always been the case.   

If you could look at the document binder that's before you there and turn to 

Tab 1.   

In Tab 1 you're going to see a Washington Post article dated February the 23rd of 

2018.  Do you see that?   

Ms. Lyons.  Yes, I do.  

Mr. Harper.  The article references a deposition in a 2016 lawsuit in which a 

Taekwondo athlete alleged that she was raped by her coach at the USOC's Olympic 

Training Center.   

USOC's lawyer, Gary Johansen, was asked whether protecting athletes from abuse 
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was a top priority for the USOC.  His response:  "The USOC does not have athletes."  

Does the USOC believe that it has the authority to require NGBs to implement 

policies and procedures?   

Ms. Lyons.  Yes, I believe the act does grant us that authority.  And I think a 

change we need to make is for us to exercise that authority more thoroughly.  

Mr. Harper.  The USOC provides NGBs with governance support, and in some 

instances the USOC has required changes to an NGB's bylaws related to the act or the 

USOC's bylaws.  Is that correct?   

Ms. Lyons.  That's correct.  

Mr. Harper.  However, each NGB has their own governance structure and 

applicable bylaws and policies.  Is that true?   

Ms. Lyons.  Yes, that is true.  

Mr. Harper.  As I mentioned in my opening statement, you can have all of the 

policies and procedures in the world, but if they're not properly implemented, followed, 

or enforced, they're not doing much good.  

The USOC engaged Baker Tilly to conduct audits of the USOC in all of the NGBs and 

high performance management organizations to assess their compliance with SafeSport 

policies and procedures.  The audit reports for each organization were issued last year in 

October 2017.  Some of the organizations were found to be in compliance with the 

SafeSport policies and procedures and didn't have any observations, but many were 

found to have deficiencies.   

Do you know how many audits found deficiencies?   
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Ms. Lyons.  Yes.  In fact at that time the majority had deficiencies.  However, I 

am pleased to say that virtually all are now in compliance.  

Mr. Harper.  Would it be fair to say that 43 NGBs had deficiencies?   

Ms. Lyons.  That's correct.  

Mr. Harper.  The audit of the USOC itself also found a number of deficiencies for 

USOC.  If you could turn to Tab 2 in your notebook there.  

In Tab 2, you'll see that audit.  And these included a lack of guidance and specific 

requirements on anonymous or confidential reporting by survivors, training, and 

background checks, to name a few.   

Unlike the NGBs with deficiencies, however, there doesn't appear to have been a 

follow-up audit of the USOC.  Do you plan to conduct a follow-up audit?   

Ms. Lyons.  Let me just have a moment to review this.  

Mr. Harper.  Yes, ma'am.   

Ms. Lyons.  Yes.  Having looked at this, I think to any extent where we have 

deficiencies it is required that we should do exactly the same thing that we expect of the 

NGBs, we should have a follow-up audit and ensure that we are, ourselves, in compliance.   

Mr. Harper.  What ability does the USOC have to enforce policies and 

procedures?   

Ms. Lyons.  I think the act grants us a great deal of authority.   

I think one of the areas that we most need to look at -- and this is why we have 

introduced a governance review -- is that we have two main levers, we can take away 

funding or we can decertify.  Our main activity is to decide if an NGB is certified.  
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Mr. Harper.  So you can decertify, you can put them on probation or you can 

withhold funds.   

Ms. Lyons.  Correct. 

Mr. Harper.  Is that correct?   

Ms. Lyons.  That is correct.  

Mr. Harper.  So you have a number of tools at your disposal.  

What circumstances would it take to warrant that the USOC take such action?  

What do you have to see?  What would you have to see in behavior by an NGB to 

decertify or to withhold funds?  What are you looking for?
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Ms. Lyons.  We look for a number of things.  They include the ability to manage 

effectively; and administratively we look for them to have appropriate financial controls.   

And in the recent years we have also added a very incredibly important 

requirement that they meet all of the safe sport standards, that they have just 

implemented all the new language that is in the new legislation.   

So we have increasingly added to our list of compliance that they must have these 

safe sport protections, and we audit against that on a regular basis now.  

Mr. Harper.  My time has expired. 

The chair will now recognize the ranking member of the subcommittee, Ms. 

DeGette, for 5 minutes.  

Ms. DeGette.  Thank you so much, Mr. Chairman.  I would like to follow up on 

your questioning.   

Ms. Lyons, I think that you testified there's roughly 49 of these NGBs.  And as we 

heard today, just from a representative sample, every group has their own governing 

principles.  Is that correct?   

Ms. Lyons.  That is correct.  

Ms. DeGette.  And that's probably why it is really important that we have an 

organization like the Center for SafeSport so they can have an overriding protocol for 

complaints of this nature.  Isn't that correct?   
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Ms. Lyons.  Yes, I totally agree.  

Ms. DeGette.  And that's, in fact, one reason why the Center for SafeSport was 

founded in March of 2017, just a little over a year ago.  Is that right?   

Ms. Lyons.  That's correct.  

Ms. DeGette.  Now, I want to turn to you, Ms. Pfohl, because you testified that 

last year the Center for SafeSport had about 20 to 30 complaints per month.  This year it 

is 20 to 30 per week.  And you have got about 800 reports pending right now.  Is that 

right?   

Ms. Pfohl.  No, ma'am.  Thank you for the question.  We have had 800 -- over 

800 total reports --  

Ms. DeGette.  I see. 

Ms. Pfohl.  -- to come in since we opened our doors.  

Ms. DeGette.  In the roughly 14 months, you have had 800 reports.   

Ms. Pfohl.  Correct, correct.  

Ms. DeGette.  Now, in a May 17 submission to this committee SafeSport 

reported that the U.S. Olympic Committee provided $2.7 million in 2017 and is going to 

provide roughly $3.1 million for 2018 and $3.1 million for 2019, the same amount for 

2019.  Is that right?   

Ms. Pfohl.  Yes, ma'am.  

Ms. DeGette.  Now, getting back to my -- to your testimony, I think you had said, 

ever since the #MeToo movement -- you told me this yesterday -- ever since the #MeToo 

movement, the Center for SafeSport has seen the number of complaints skyrocket.  Is 
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that right?   

Ms. Pfohl.  Definitely, between the #MeToo movement and the Nassar trial.  

Ms. DeGette.  And the Nassar trial. 

Ms. Pfohl.  We really saw an uptick. 

Ms. DeGette.  It has really gone up this year.  Is that right?   

Ms. Pfohl.  Uh-huh.  

Ms. DeGette.  And that's probably a good thing, because people realize they can 

report and what you're doing.  Is that right? 

Ms. Pfohl.  Yes, ma'am.  

Ms. DeGette.  So you get money from the U.S. Olympic Committee for your 

funding.  You also get money from the different NGBs according to a schedule for how 

much they're giving.  Is that right?   

Ms. Pfohl.  Yes.  Each national governing body gives us an annual fee based on 

their size.  

Ms. DeGette.  Now, what is your budget right now?   

Ms. Pfohl.  Right now it is a little over $4.6 million.  

Ms. DeGette.  And how many investigators do you have on staff.  

Ms. Pfohl.  Internally we have five full-time investigators plus three additional 

support staff.  We have seven external contracted investigators, as well.  

Ms. DeGette.  So you have roughly 13.  

Ms. Pfohl.  Twelve or 13.  

Ms. DeGette.  Twelve or 13 people.  Do you believe that's sufficient with the 
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increase in complaints to thoroughly investigate every complaint?   

Ms. Pfohl.  No.  

Ms. DeGette.  Mr. Hinchey, I want to talk to you for a minute, because I also 

spoke with you yesterday.  Do you believe the Center for SafeSport has sufficient 

funding to be able to investigate all of these complaints that they're getting?   

Mr. Hinchey.  I'm not familiar with their entire budget, but I think based on our 

experience right now they can certainly use more resources.  

Ms. DeGette.  Now, over at your organization you give $50,000 a year to Center 

for SafeSport, is that right, as part of your --  

Mr. Hinchey.  Just under that, about 43,000.  

Ms. DeGette.  And you would be willing to give more.  Is that correct?   

Mr. Hinchey.  Absolutely.  I think as one of the larger NGBs, and based on who 

we are, if we can provide more resources we absolutely will.  

Ms. DeGette.  Now, Ms. Lyons, the U.S. Olympic Committee, according to the 

most recent tax filing, the organization's revenues are in the hundreds of millions of 

dollars.  Is that correct, Ms. Lyons?   

Ms. Lyons.  That's correct.  

Ms. DeGette.  And so I want to ask you, are you committed to giving the full 

funding that SafeSport needs to be able to conduct thoroughly all the investigations of 

the many complaints they're receiving?   

Ms. Lyons.  Yes.  And our board has said if they express additional need, we will 

certainly revisit that.  
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Ms. DeGette.  And, Ms. Pfohl, are you engaging outside evaluators to determine 

what kind of a budget that you really need to do a thorough investigation?   

Ms. Pfohl.  Yes, we are.  

Ms. DeGette.  And when do you expect that information?   

Ms. Pfohl.  I would hope that we would, in the next 6 weeks, we would be able to 

come back and provide an estimate based on what we're seeing now.  

Ms. DeGette.  Okay.  Let me just say this committee is fully supportive of what 

your organization was established to do, and it appears that the entire community, 

athletic community is.   

And so whatever money you need to actually do your work, please let us know 

and we will work with you and the USOC and all of the different organizations to make 

sure you get that.  Because that's really going to be critical to resolving all of the issues 

relating to these victims, and that's what we want to do.  

Ms. Pfohl.  Yes, ma'am.  

Ms. DeGette.  Thank you very much, Mr. Chairman.  

Mr. Harper.  The chair now recognizes Chairman Walden, the chair of the full 

Committee on Energy and Commerce, for 5 minutes.  

The Chairman.  Thank you, Mr. Chairman.   

Ms. Lyons, there appears to be a history of the USOC knowing about allegations of 

sexual abuse and doing nothing.   

Over the years, the USOC has taken a number of positions on how much authority 

it has to protect athletes.  USOC officials have said they, quote, "don't have athletes," 
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close quote, that the Ted Stevens Act doesn't you the authority to mandate that the NGBs 

take action on this issue.   

As recently as 2016 USOC officials said in a deposition that they don't have the 

authority to, quote, "do anything," close quote, if the USOC was concerned about the 

safety of athletes.   

So I want to ask you a simple question.  What precisely is the authority of the 

USOC when it comes to protecting athletes?   

Ms. Lyons.  I think the act gives us a much broader authority than we have 

exercised in the past.  

The Chairman.  So one of the concerns that the committee has heard repeatedly 

from survivors is that the USOC is more concerned about its own reputation, about 

medals and money, than it is about athlete safety.   

If you would please turn to Tab 3 in the binder, the exhibit binder.  As you're 

finding that, I'll just mention this is a USOC policy document on athlete safety issued just 

last month.  Tab 3.   

If you'll turn to page 7 of Tab 3, there is a list of six items that a review panel of 

USOC officials will consider, quote/unquote, in deciding a complaint and imposing a 

sanction.   

Can you explain why one of the factors to consider is, and I quote, "the effect on 

the USOC's reputation"?   

Ms. Lyons.  I have to admit to not having seen that before.  And I have to say it 

does not belong on that list.  
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The Chairman.  Okay.  I appreciate that candor.   

This was not the only document produced to the committee that referenced the 

effect on the USOC's reputation.  There's also similar language in the USOC SafeSport 

policy from June of 2017 -- that would be on Tab 4 -- and in the USOC's training access 

protocol from 2011 -- Tab 5 -- when the USOC and NGBs would have still been responsible 

for handling complaints of sexual abuse.   

So I would encourage you to review those and act appropriately.  

Ms. Lyons.  Thank you.  We will.  

The Chairman.  Ms. Pfohl, I'm heartened by the progress that's been made since 

the creation of SafeSport last year, but I want to make sure that the reputation of the 

USOC or an NGB does not play a role in SafeSport decisions.   

According to SafeSport policies a factor, quote/unquote, relevant to determining 

an appropriate sanction is the, and I quote, "real or perceived impact of the incident on 

the reporting party, NGBs, or USOC."  Tab 30, page 9.   

Again, why is the impact on the NGB or the USOC a factor in considering whether 

a SafeSport violation has occurred and whether to issue a sanction?  That would be 

Tab 30 on page 9.  

Ms. Pfohl.  Thank you, sir.  Thank you for the question.   

I believe what this is referencing is that if conduct is such that it reflects poorly on 

the sport and those that support the sport, then that can be used in terms of making an 

appropriate sanction.  Meaning that conduct, poor conduct --  

The Chairman.  I understand.  
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Ms. Pfohl.  -- and its poor reflection on the sport matters.  

The Chairman.  I would just say that, you know, we do a lot of legislating around 

here, and words matter.  And what you think they are and what I think they are, 2 or 3 

or 4 or 5 years from now somebody may go, "Oh, well, if we do that, that might reflect 

poorly on the organization if word gets out."   

And I would just caution all of you that, I understand what you may think it is, but 

you better be darn well clear that the patient's safety comes first.  And I think that's 

where you're headed.  I respect that.  But it clearly was not where we were in the past.  

Ms. Pfohl.  Yes, absolutely.  We will absolutely look at that verbiage.  And 

make no mistake, we work for athletes.  That's who we work for.  

The Chairman.  Thank you.   

With that, Mr. Chairman, I'll yield back.  

Mr. Harper.  The gentleman yields back.   

The chair will now recognize the gentlewoman from Florida, Ms. Castor, for 

5 minutes. 

Ms. Castor.  Thank you, Chairman Harper.   

I want to focus on whether the culture of winning above all else increases the risk 

of athlete abuse.  But first let me say, it is horrendous that it has taken a scandal of such 

epic proportions where hundreds of girls in U.S. Gymnastics were abused by a doctor to 

get to this point.   

Ms. Lyons, according to The Washington Post, a U.S. Olympic Committee attorney 

was deposed in 2016.  When asked about the Olympic Committee's priorities he stated:  
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"The USOC has a lot of priorities.  Chief among them is sending athletes to the Olympic, 

Pan American, and Paralympic Games, and doing well at those games."   

When asked whether protecting athletes was also a priority, this lawyer 

reportedly said:  "The USOC doesn't have athletes," implying that the Olympic 

Committee is not responsible for athlete welfare.   

You're familiar with these remarks, correct?   

Ms. Lyons.  I am familiar with them. 

Ms. Castor.  So I firmly believe, as many do, that the Olympic Committee has a 

responsibility to protect the health and welfare of athletes.   

In February you released a statement outlining seven steps you intend to take to 

ensure a safe sports environment, including an effort to, quote, "implement a culture 

change at USA Gymnastics."   

What do you mean by this culture change?  You have given us some specifics, 

but tell us really what you see, what does the future hold.   

Ms. Lyons.  Well, first I would like to say that, you know, in terms of 

performance, we believe that performance and safety go hand-in-hand.  We don't 

believe that athletes can perform at their best unless they are in a safe, respectful, and 

supportive training environment and competitive environment.   

In terms of what we need to change in the culture -- and I think it is across the 

entire movement, not just within gymnastics, and Ms. Perry is doing a lot of work within 

her own organization -- we have to, first of all, put that safety much more front and 

center. 
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Ms. Castor.  Because it seems like in the past it has been a culture of protect the 

coach and not protect the athlete.  For example, why hasn't it been the policy and will it 

be the policy of actually referring these cases and complaints to local law enforcement 

when they happen?   

Ms. Lyons.  Well, it is now the law that those types of cases must be remanded 

to local law enforcement, and anyone who does not do so is violating Federal law.  It is 

critically important that --  

Ms. Castor.  How have you communicated that to all of the organizations?   

Ms. Lyons.  All of the organizations have received that.  They have all made the 

changes within their own bylaws and other materials.  They now are all required to be 

under the jurisdiction of the Center and also to report to law enforcement. 

Ms. Castor.  Ms. Pfohl, this culture change is a key part of SafeSport's mission.  

You outlined specific steps that SafeSport is taking to make this happen.  It is clearly 

needed.   

Much of what we're hearing today sounds good, but I'm worried that we do not 

have a way to know whether things will actually get better.   

One of the concerns is whether or not SafeSport is actually independent.  What 

can you tell us to assure us that you're acting independently and moving away from the 

culture of protect the coach, protect the organization, to a protect the athlete.  

Ms. Pfohl.  Thank you for the question, Representative.   

We have an independent, nine-person board of directors that need meet a high 

standard of independence.  They have subject matter expertise.  They come from an 
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ethics compliance world, some of them, and the like.  So they hold us to a high standard.   

I can tell you that our investigators are the same.  When we take on a case in a 

report we do that in an independent, confidential, and professional manner, and we act 

accordingly. 

Ms. Castor.  So one of the issues in the workplace, but I'm sure it applies here, is 

retaliation, that you'll have an athlete that will come forward with a complaint but the 

organization or the coach then may hear about it some way or there might be rumors and 

then they don't get to compete.   

What is being done to address retaliation and make sure that the athletes are 

protected from it?   

Ms. Pfohl.  Again, thank you for the question.   

Retaliation is a violation of the SafeSport code and is subject to sanction.  And 

the new law, the Protecting Young Victims and Safe Sport Authorization Act, puts some 

teeth into that and provides further protections for those coming forward, both reporting 

parties or the victims themselves, the survivors, as well as witnesses. 

Ms. Castor.  And then what do you say about referrals to local law enforcement?  

What are you saying when a parent or an athlete comes forward with a very serious 

complaint?  Are you referring those to local law enforcement immediately?   

Ms. Pfohl.  Absolutely.  We are mandatory reporters, so we immediately call 

law enforcement if they haven't already been called.  We are double checking to make 

sure that they are called.   

And of course, we let the law enforcement process play out.  We work 
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collaboratively at all levels, if you will, with law enforcement, from the FBI to local law 

enforcement.  And then we look at whether a breach of the SafeSport code took place. 

Ms. Castor.  Thank you very much.   

You all set the standard for youth sports and development across the country, and 

we have high expectations for you to implement this culture change.  And we're going 

to get back to you and keep an eye, as well. 

And I yield back.  Thank you.  

Mr. Harper.  The gentlewoman yields back.   

The chair will now recognize the gentleman from Texas, the chairman emeritus, 

Mr. Barton, 5 minutes.  

Mr. Barton.  Thank you, Mr. Chairman.   

I want to thank each of you for participating voluntarily in this hearing.  We have 

lots of hearings, but not many are as sensitive and important as this one.   

Normally I just ask questions extemporaneously, but because of the gravity of the 

situation I'm actually going to basically read from some prepared questions because it is 

so important.  And I'm going to basically ask the same question toe three of you.   

The first question is to Susanne Lyons.  The committee has asked all 48 NGBs to 

provide, and I quote, "detailed data to demonstrate the number of reports, complaints, 

or allegations of sexual abuse made to the NGB and the handling of that information," 

end quote.   

Almost every NGB has responded in some fashion that they have not always 

tracked such information, the report, complaint, or allegations.   
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Ms. Lyons, does it concern you that the NGBs apparently have not always tracked 

such information about complaints of sexual abuse?   

Ms. Lyons.  Yes, that's a concern.  And I will point out that there was no rule 

and is no rule at the moment that they have to report it to us, as well.  They do have to 

report it to the Center, and we are now getting reports from the Center.  

Mr. Barton.  Why does not or did not the USOC require such information, each 

NGB to track and monitor this type of information?   

Ms. Lyons.  I think the way we operated with the NGBs in the past was different.  

There was much more autonomy, and we did not exercise the authority that I think the 

act gives us.  I think that's one of the reasons we're putting together a governance 

review that I am sure will result in us having a much better feedback loop and us 

following up on those things.  

Mr. Barton.  Are you now requiring that such information be tracked?   

Ms. Lyons.  We will be.  We are not yet, but we will be.  

Mr. Barton.  When is your timetable to do that?   

Ms. Lyons.  Our governance review is in the process of getting rolling, and I am 

absolutely certain that's one of the very first things that will occur.  

Mr. Barton.  Next question is to Kerry Perry -- which, by the way, that's a nice 

name, Kerry Perry.   

I understand that you are still trying to compile data so you can provide the 

committee with the aggregate number of reports, complaints, or allegations made to USA 

Gymnastics.   
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Can you please explain why it is taking so long to provide the committee with the 

aggregate number of complaints that USA Gymnastics has received regarding sexual 

misconduct?   

Ms. Perry.  Yes, sir.   

So since I started in December one of the first things I looked at -- and to your 

point, it is very concerning -- what type of reports have been made, looking at a history.  

And, unfortunately, what I have discovered was that there wasn't a lot of great data.   

I can't answer to that.  But what I can tell you is, since the last several months, 

we have embarked on a journey to really find a really good database for tracking and 

really keeping internally records of everything that is either investigated by the Center, 

sent to the Center, or going through the process at USA Gymnastics.   

What I can tell you is that, as of January of this year through April, USA Gymnastics 

had approximately 275 cases.  Of that 275, about 78 went to the Center for sexual 

abuse.   

I can also tell you that we have recently signed a contract with a vendor, in fact, 

the same that the Center is using, because for me it was needed information, and I 

wanted to make sure that we took care of that immediately.  

Mr. Barton.  When do you think your new system is going to be fully 

implemented?   

Ms. Perry.  We are in the implementation phase right now, and so we believe in 

the next 2 months.  But in the meantime we are tracking all of the allegations that are 

coming through in a database that has been created internally.  
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Mr. Barton.  My last question is for Mr. McNally.   

In your response letter your organization has admitted it has failed to fully comply 

with track information about allegations of sexual abuse, including oral reports.  What 

type of complaints, if any, did Taekwondo track?   

Mr. McNally.  So the reports that I found are the ones that generally went 

through the hearing process.  There's very little information of anything that didn't 

proceed to that stage.  

Mr. Barton.  So what's Taekwondo's effort right now to compile this information, 

to track it, and to follow up on it?   

Mr. McNally.  So since I took over we're keeping our own internal database.  

But we also were proactively reached out to the USOC to see if they were interested in 

working with us to develop a more centralized case tracking.  We spoke to that chief 

information officer, and one of their analysts is working on --  

Mr. Barton.  So it is an active item?   

Mr. McNally.  Yes, very much so, yes.  We really need more historical 

information, but we also need to make sure that nothing ever slips through the cracks 

again.  

Mr. Barton.  Thank you for your discretion, Mr. Chairman.  I yield back. 

Mr. Harper.  The chair will now recognize the ranking member of the full 

committee, Mr. Pallone, for 5 minutes.  

Mr. Pallone.  Thank you, Mr. Chairman. 

All my questions are of Ms. Pfohl, and I'm going to try to get through them quickly, 
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if I can.   

I understand that since 2017 the U.S. Center for SafeSport has been responsible 

for investigating all complaints involving sexual misconduct.  So, Ms. Pfohl, I'm glad that 

you're here today so we can learn exactly how SafeSport operates.   

My first question is, if you would briefly walk me through what happens when 

SafeSport receives a complaint from an athlete.  I know this probably varies based on 

the type of complaint.  But generally speaking, what takes place?   

Ms. Pfohl.  Thank you for the question, Representative Pallone.   

So when a call or if a report comes in through our website, however it comes in, it 

can be an email, it can be anonymously, it could be a third party, we are immediately 

triaging those reports.  Obviously what we look for is, do we need to call law 

enforcement?  So is sexual abuse of a minor part of that report?  We immediately call 

law enforcement if that's the case.   

At the same time we are also looking at, is someone in harm's way?  And if we 

feel like that's the case, then we will immediately impose an interim measure or an 

interim suspension. 

From there, the investigation continues with a qualified investigator that is versed 

in trauma-informed investigations.  And we are of course talking to the reporting party 

as well as the responding party or the alleged individual for which the report is on.  

From there, again, collecting information from them, collecting information from 

witnesses.  Sometimes there are a lot of witnesses.  Sometimes not.  So that impacts 

the length of the investigation.  
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Mr. Pallone.  How long does it take for you to complete an investigation 

typically?   

Ms. Pfohl.  It depends.  It depends on all of those factors.  How many 

investigations?  Are there more than one reporting party?  How far back does it go?  

All of those things weigh in.   

We're averaging 63 days right now from start to finishing, average.  Some are 

much longer, some are shorter.  

Mr. Pallone.  Now, who has the final say on how case is resolved?   

Ms. Pfohl.  We have a director or of investigations and decisions, that once our 

investigators do their work -- and by the way, we deal in facts, so we have a fair process 

whereby the facts are gathered.  Those facts go in the form of a report to the director of 

investigations.  He is determining whether a breach of the SafeSport code took place.   

If a breach took place, then a sanction is administered.  And that sanction could 

be anything from a warning to a permanent ineligibility.  And there are options for 

hearings and arbitration both at the interim measure as well as the sanctioning stage.  

Mr. Pallone.  I don't know if I'm going to get through all this, but you mentioned 

referral to law enforcement.  For example, Mr. McNally's written testimony describes 

challenges that U.S. Taekwondo faced when it reported cases to law enforcement, such 

as being told that law enforcement does not even want a target to know that he or she is 

being investigated.   

So let me ask you, what steps can SafeSport take to protect athletes while law 

enforcement is investigating a case?  And does SafeSport take steps to keep athletes 
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informed of the status of an investigation when law enforcement is involved?   

Ms. Pfohl.  Thank you.  That's an important question.   

Absolutely.  So we would work with law enforcement.  And it is true, depending 

on the case, the law enforcement agent or agency may want us to not work on the 

investigation formally.   

However, we have the obligation to protect athletes, so we would work with 

them, let them know that, look, we need to put in an interim measure so that athletes are 

protected.  And athlete safety comes first.  

Mr. Pallone.  All right.  Let me just skip over, because I wanted to ask one more 

thing, and probably all I have time for.   

I understand the type of complaints that SafeSport manages requires a complete 

investigative process, but the concern is that some people might not understand how this 

process works and that this lack of understanding may keep some individuals from 

coming forward.   

So what steps has SafeSport taken to explain to athletes how this process works?  

And do you believe that all the sports governing bodies and athletes have a complete 

understanding of your authority and how your investigative process works so that they 

would actually not hesitate to come forward?   

Ms. Pfohl.  Right.  I think we're still in the stage of getting the word out and 

building trust among really the 13 million individuals that are part of the Olympic and 

Paralympic movements, absolutely.   

But we're doing that through our prevention work as well, the online training, our 
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education.  I'll say the USOC has helped us with a couple of PSAs that are now being 

shown on national television and at events.   

So we're looking to continue these sorts of partnerships with all of the national 

governing bodies and the USOC because they have direct access to all of their members.  

So we're working on information that's on their website.  We have got to make that 

consistent across all of the NGBs.  And that's being worked out right now.  

Mr. Pallone.  Thank you.   

Thank you, Mr. Chairman.  

Mr. Harper.  The gentleman yields back.   

The chair would like to welcome to the dais Congressman Doug Lamborn, who is 

from Colorado Springs, Colorado.   

Glad to have you. 

And the chair will recognize the vice chairman --  

Ms. DeGette.  His district includes the U.S. Olympic Committee.  

Mr. Harper.  In Colorado Springs, absolutely.   

And so the chair will recognize the vice chairman of the subcommittee, Mr. 

Griffith, for 5 minutes.   

Mr. Griffith.  Thank you very much, Mr. Chairman.   

Ms. Lyons, if you'll turn to Tab 7, you will see the recommendations from the 

United States Olympic Committee's 2010 Working Group for Safe Training Environments.   

What specific events led to the creation of the working group in 2010?   

Ms. Lyons.  The working group really was created in the aftermath of many of 
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the swimming allegations that came out in 2010.  And while that NGB began to work on 

their own issues, we developed a working group to look more broadly across the whole 

system.  

Mr. Griffith.  Thank you.   

And in response to the 2010 working group's recommendations, the USOC 

launched SafeSport in 2012.  Then in 2013 the USOC established a SafeSport Working 

Group, and the 2013 working group recommended that case management for sexual 

misconduct cases should be consolidated under a new independent entity with an 

independent board of directors.   

As you will see in Tab 8, the USOC approved the creation of the U.S. Center for 

SafeSport in 2014.  The Center, however, was not launched until March 3, 2017.   

Tell me why it took 7 years since the working group was created and nearly 3 

years from the USOC approving the U.S. Center for SafeSport until that Center was 

launched.  

Ms. Lyons.  First, let me say it did take too long.  There are some reasons why it 

took a while, funding being one, insurance issues being another, very complicated, and 

trying to get all of the national governing bodies to do the earlier steps that preceded the 

Center, which was to put in some mandatory requirements and to get them in 

compliance.   

But, frankly, it took too long, and we regret that it did not open sooner.  It may 

have saved some of the tragedy that occurred.  

Mr. Griffith.  Given that it took so long to get the Center started, did the USOC 
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handle any cases of sexual misconduct for the national governing bodies or assist those 

NGBs prior to the Center's launch in March of 2017?   

Ms. Lyons.  There is a sort of an escalation process, and at times if an issue could 

not be resolved within a national governing body it can then come be escalated up to the 

USOC.  And there were a number of cases that we would become involved in during that 

time, as well.  It is far superior for it to go to an independent body as it does today. 

Mr. Griffith.  All right.  So let me ask you this.  Would those cases, if something 

happened and somebody was banned or there was disciplinary action, show up on the 

Center's website where you can go check to see if somebody has been disciplined?   

Ms. Lyons.  I think that our banned lists are very incomplete today.  And I'm 

very glad you brought it up, because it is one of the first things we need to do.  We have 

to have consistency against the NGBs collecting that information.  To the extent that we 

have cases, we have to collect it.  It all needs to be ultimately put together in one 

database where everyone will have transparency to it.  That does not exist today.  

Mr. Griffith.  All right.   

Keeping with that, Mr. Hinchey, the work that you all did, you all actually started 

in 2010 and worked with SafeSport before the Center was opened up.  Are your cases in 

a database where people can go search?  If so, they can see who has been banned?  Or 

have you given that information to the Center and you can search it there?   

Mr. Hinchey.  We have a banned list that is published on our website.  

Mr. Griffith.  Okay.  I appreciate that.   

Back to you, Ms. Lyons.  I just wanted to get that one in.  Is the U.S. Center for 
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SafeSport now functional as a completely independent entity or does the U.S. Center for 

SafeSport rely on the USOC and/or the NGBs for any investigational purposes?   

Ms. Lyons.  The Center is not relying on us for investigational purposes.  We are 

assisting with the funding, as you know, but they are indeed an independent body. 

Mr. Griffith.  So your role at this point is just funding?   

Ms. Lyons.  Funding, and also help and advise on broader issues.  They are in 

their growth stage, just as when we started USADA --  

Mr. Griffith.  But not investigative?   

Ms. Lyons.  Not investigating.  We have no role in that.  

Mr. Griffith.  Mr. Hinchey, I'm going to shift to you.  You indicated in your oral 

statement that 90-plus individuals have been banned from USA Swimming for sexual 

misconduct-related violations since the inception of your SafeSport program in the fall of 

2010.  Is that accurate?  Did I understand that correctly?   

Mr. Hinchey.  Yes, that's correct.  

Mr. Griffith.  All right.  And how have USA Swimming's policies and procedures 

changed regarding how you handle sexual misconduct claims since the U.S. Center for 

SafeSport was launched in 2017?   

Mr. Hinchey.  Over the course of that transition, which started July 1 of last year, 

there have been 75 complaints that have gone straight to the U.S. Center for SafeSport 

from our governing body.  But they now handle the adjudication, they handle the initial 

complaints, but we're here to support it in any way we can.  

Mr. Griffith.  All right.  You have heard concerns from Ms. Lyons in how long it 
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took since you all were involved at USA Swimming in the creation of the U.S. Center for 

SafeSport and started your own program in 2010.  Were you all concerned about the 

amount of time it took to launch the U.S. Center for SafeSport?   

Mr. Hinchey.  Clearly it should have been started earlier.  Having said that, we 

also take responsibility for our own problems.  And, you know, regardless of whatever 

time it took it to get the independent group going, which we do think is great and we 

want to support it, these are still our problems, and we need to step up and take 

responsibility.  

Mr. Griffith.  I appreciate that.  Both you and I are swimmers and we love the 

sport, and there's a lot of positives we're not going over today.  And I wish I could tell 

countless stories of people who have benefited from these programs, but we have got to 

take care of the problems, too.   

With that, Mr. Chairman, I yield back.  

Mr. Harper.  The gentleman yields back.   

The chair will now recognize Mr. Tonko for 5 minutes.   

Mr. Tonko.  Thank you, Mr. Chair. 

And thank you to our witnesses for joining us today.   

Routine audits are essential to promote athlete safety and to ensure that athlete 

safety policies are implemented correctly.   

Last year the Olympic Committee retained consulting firm Baker Tilly to conduct 

an audit of the U.S. Olympic Committee and all national governing bodies to assess their 

implementation of the new SafeSport requirements.  Rick Adams, the committee's chief 
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of Paralympic sports and national governing body organizational development, told the 

Senate judiciary committee last year that they were unique one-time audits.   

Ms. Lyons, the October 2017 audit recommended that the Olympic Committee 

address 10 areas in need of improvement.  I believe they're referenced in exhibit 2.  

Very briefly, what did you learn from having those audits conducted and implementing 

these recommendations?  Was it a useful process?   

Ms. Lyons.  Yes, it's a very useful process, and I think audits will be a bigger part 

of what we do going forward.   

What we learned -- and part of this was as we were putting in new processes and 

procedures -- is that it is -- all NGBs are different.  Some have better capabilities to very 

quickly adopt change, others require more help.   

I am glad to say that all of the NGBs that had deficiencies through that audit 

process have now come up to standard.  And we will be repeating that audit process on 

a rotating basis to ensure that we continue compliance.  

Mr. Tonko.  Okay.  And as part of this audit work they found that two of our 

witnesses today, USA Volleyball and USA Taekwondo, had areas where they needed to 

enhance the design of their systems and make recommendations on how they could do 

so.  So the value of these audits is clear. 

Going forward, I believe it is important to regularly assess SafeSport policies and 

their implementation to ensure that they are effective in their protecting of the athletes.   

So I want to ask you, Ms. Pfohl, if her organization plans to undertake regular 

performance audits to ensure it is meeting the needs of the massive sporting organizing it 
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is now charged with protecting.  

Ms. Pfohl.  Thank you for the question.   

The new legislation, the Protecting Young Victims and Safe Sport Authorization 

Act, calls on the Center to perform regular and random audits of the NGBs.  And so, yes, 

we intend to do that, resources permitting.  

Mr. Tonko.  And, Ms. Pfohl, again, what is the Center for SafeSport doing to 

assess how effective SafeSport policies are in reducing the likelihood of abuse?   

Ms. Pfohl.  Thank you for that question, as well.   

We actually have now an outside consultant, a firm coming in actually to go 

through the cases that we have already closed to determine if there's something that we 

missed, is there something that we could have done better.   

So already in our -- just over our first year we're already doing a look back and 

saying, okay, how did we do?   

So we'll continue to do that.  We'll continue to look at policies.  We are always 

looking for best practices, and when we see best practices and new policies that need to 

be put into place we will do so.  

Mr. Tonko.  And do you plan to have regular performance audits of SafeSport's 

performance?   

Ms. Pfohl.  Absolutely.  

Mr. Tonko.  Okay.  And do you believe that you have sufficient resources to 

periodically audit how well the SafeSport system is performing?   

Ms. Pfohl.  I would say that our resources are limited in that area in terms of 
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self-audits, if you will.  But our goal, and I know it is a high priority for our board, we will 

find the resources to be able to do it.  

Mr. Tonko.  Thank you.   

And finally, do you plan to have regular audits done of the sports governing bodies 

to ensure that they are implementing their SafeSport policies going forward?   

Ms. Pfohl.  Yes, sir.  As I mentioned, that is called for in the Safe Sport 

Authorization Act.  

Mr. Tonko.  And then to any of the panel, beyond audits, what can be done to 

protect the athlete?   

Mr. Hinchey.  I think from my perspective, Congressman, that we need to 

empower the athletes.  We need to hear their voices.  We need to get them involved 

in the process.  And that's something we hadn't done at the start of our process, but 

something we've learned over the last 8 years, and we intend to do that coming forward.  

Mr. Tonko.  Mr. Hinchey, that's a good point, and thank you.  And how would 

we do that?  What's the structure by which to empower their voices?   

Mr. Hinchey.  We need to invite them to be part of the process.  And right now, 

as an example, for us, we started a working group that's a combination of some athletes, 

Olympic athletes, local coaches, board members, six women and five men, to start to 

really vet where we have been and where we need to go.  

Mr. Tonko.  Does anyone else want to add to that statement?   

Ms. Lyons.  I would like to add that I think we're focusing a lot on the aftermath 

of abuse.  I think one of the most important things we can do is education that prevents 
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abuse.   

And much of the Centers' charge going forward is that education, which goes 

beyond the NGBs and their members.  It goes down to every gym and every dojo in 

America where a 6-year old is training.   

We need to enlist the Boys and Girls Clubs and all the other organizations and get 

parents educated so that people know earlier how to spot these signs of grooming and 

signs that may lead to abuse so that we can stop these cases before they occur.  

Mr. Tonko.  Thank you so much.   

And with that, Mr. Chair, I yield back.  

Mr. Harper.  The gentleman yields back.   

The chair will now recognize Dr. Burgess for 5 minutes.  

Mr. Burgess.  Thank you, Mr. Chairman.  And, Mr. Chairman, let me just say I 

have been on this subcommittee for a long time, along with a couple of other members, 

and this has been one of the most difficult hearings to research and prepare for.  And I 

appreciate so much everyone participating today, because it's so important that we get it 

right.   

Mr. Griffith referenced the positive aspects that, unfortunately, we're not really 

able to spotlight today because of the nature of the hearing.  I have a university in my 

district, Texas Woman's University, my staff handed me a newspaper article from last 

month, April 16:  Texas Woman's University secured the program's 11th USA Gymnastics 

Collegiate national title on Saturday and registered the highest score ever seen in the 

championship.   
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Clearly, you all are in this for the athletes, and that's for the right reason, because 

the benefits returned from these programs are significant for the athletes themselves, 

their families, clearly their colleges, their universities, and the communities where they 

reside.  So I don't want to lose sight of that fact even though what we're looking into is 

just astonishing in how difficult it is.   

So as someone with a medical background one of the things that has just been 

very difficult for me is how a medical professional has caused all of this damage.  And 

this individual was licensed in the State of Michigan, but not in the State of Texas.  And 

under our current laws, States are responsible for licensing the people who provide 

medical care within their borders.   

So, Ms. Lyons and Ms. Perry, I guess my question is to you.  And I'll ask you, Ms. 

Pfohl, the same thing.   

This individual, not licensed in Texas, was providing services, care, whatever he 

did, at the Karolyi Ranch in Texas, not licensed by the State of Texas.  So how do you go 

about ensuring that physicians that are taking care of your athletes are compliant with 

licensing obligations?   

And, Ms. Lyons, I guess we'll start with you and then we'll go to Ms. Perry.  

Ms. Lyons.  Well, I think that's one reason we want to embark upon our-- why we 

have our independent investigation from Ropes & Gray underway, to find out actually 

how some of these gaps in the systems occurred.   

There are supposed to be background checks.  There's supposed to be medical 

certification checks.  I may have to defer to my colleague.  The national governing 
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bodies are responsible for the licensing of their own physicians, but those checks are 

meant to happen.  And I think the investigation will help us understand if they did or did 

not and why.  

Mr. Burgess.  And we see what a serious breach this was when this didn't happen 

in this case.   

And, Ms. Perry, I guess that when an individual signs on to a training program at a 

ranch like this, I mean, presumably there's some type of consent that is entered into.  Is 

that not correct?   

Ms. Perry.  First, I want to say it is horrific.  And, you know, every day that I 

wake up I think about how do we make sure as an entity that we are doing everything we 

can to protect our athletes.  That's why I took this position in December. 

And so one of the things that we are looking at, as Ms. Lyons talked about, was 

finding out the facts that could have led up to such a horrible situation.   

And so having the Ropes & Gray independent investigation is very important to us, 

and it is very important to me, to learn, so that we can make sure that we go down the 

right path.   

One of the things that I looked at immediately was that I did not want our athletes 

to ever return to a place where they had abuse.  So as you all know, we closed the 

ranch.  

Mr. Burgess.  Thank you.  

Ms. Perry.  That was very important.   

But on a go-forward, I think it really does make a big difference that as a national 
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governing body we look at everything -- we look at our structure, we look at our policies, 

we look at our systems, we look at our medical -- and we hold ourselves to the highest 

standard.  Because, ultimately, we represent and we advocate our athletes, and I am 

committed to that every day.  

Mr. Burgess.  So, I mean, just to point out the obvious here, though, you had an 

unlicensed physician taking care of people.  I don't know if the parents of these children 

were apprised of the fact:  Here's a physician who is not licensed in the State of Texas 

who is going to be participating in the training program.  It is wrong on so many levels, 

and, unfortunately, now we see the consequences of that.   

And I guess I just have to ask, I mean, who paid for this doctor?  Was it 

something the parents had to pay for?  Did the ranch pay for it?  Who was responsible 

for paying for this?   

Ms. Perry.  From my understanding, he was a volunteer, but he was paid 

expenses.  I believe everybody knows he was an employee of Michigan State, but he 

was a volunteer for USA Gymnastics.  

Mr. Burgess.  Okay.  All right.   

Well, Mr. Chairman, I have got so many more questions, and I will submit them for 

the record.   

Mr. Davis, I really thank you for your testimony today.  It underscores the point 

of how important it is that we get this right.  We can think we have got it right, and then 

it turns out we didn't get it right, and then years later you have to continue to deal with 

the problems from not getting it right.  It is important that we be right on this.   
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Thank you, Mr. Chairman.  I'll yield back.  

Mr. Davis.  Thank you, sir.  

Mr. Harper.  The gentleman yields back.   

The chair will now recognize the gentlewoman from Illinois, Ms. Schakowsky, for 

5 minutes.  

Ms. Schakowsky.  Thank you.   

I just want to begin with a statement about your testimony, Mr. Davis.  I'm from 

the Chicago area.  And I think it is just shocking that Rick Butler, after being banned for 

abusing underage girls, appealed that lifetime ban and was reinstated.  It is just 

incredible.  And that it wasn't until January of 2018, this year, that there is a lifetime 

ban.  This really underscores the problem that has occurred over so many years.   

Anyone in this room, I think, certainly the women know, if someone has abused 

underage girls, reinstating him is so unacceptable.  He should have been in jail.  And 

now, in today's, world I think he would have.  I hope he would have.   

Let me just turn to -- I would like to recognize Arlene Limas in the audience.     

If you would stand, Arlene, if she is still here. 

Arlene is an Olympic athlete and taekwondo coach, and we met about 2 months 

ago and she shared with me chilling stories about sexual abuse at training camps and 

competitions.   

Mr. McNally, last year three of your athletes were awarded $60 million in 

damages -- a total of -- after a judge found that a coach sexually abused them.  You're 

familiar with that, correct? 
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Could you say into the mike? 

Mr. McNally.  Yes, I am.  

Ms. Schakowsky.  Thank you. 

Taekwondo also allegedly permitted an athlete and a coach to participate in the 

2016 Olympics even though there were unresolved sexual misconduct allegations against 

them.  SafeSport finally recommended an interim ban against those individuals just this 

year.   

Are you familiar with this matter, as well?   

Mr. McNally.  Yes, I am.  

Ms. Schakowsky.  In the case of John Lopez, you mentioned multiple 

investigations and attempts to ban Mr. Lopez in 2013 and 2015.  But my understanding 

is that these efforts were unrelated to sexual abuse.  Is that true?   

Mr. McNally.  Yes.  That's correct.  

Ms. Schakowsky.  And the topic of this hearing, by the way, is about sexual 

abuse.  And isn't it also true that it wasn't until 2018 that Mr. Lopez was sanctioned for 

sexual misconduct?   

Mr. McNally.  Yes.  That's correct.  

Ms. Schakowsky.  Okay.  I think that identifies a problem here.   

Your March 21, 2018, letter to this committee indicated that there are roughly 

two dozen individuals facing suspensions or lifetime bans from your sport.  Were any of 

these reported to law enforcement?   

Mr. McNally.  I believe yes.  Some of them actually came from law enforcement 
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through cases where they were charged.  As soon as they were charged they were 

suspended.  Some of them went to prison and were added through there.   

I don't know about every case historically, but since I took over, and even earlier 

than that, since the incorporation of the SafeSport Center, every case has been -- with a 

criminal element -- has been turned over to law enforcement.  

Ms. Schakowsky.  I would like to know how many of the roughly two dozen have 

been referred to law enforcement?   

Mr. McNally.  So that's something --  

Ms. Schakowsky.  You'll get that to me, right?   

Mr. McNally.  Yes, I will.   

Ms. Schakowsky.  Okay. 

Mr. McKinley, how is it that U.S. Taekwondo addressing -- how is Taekwondo 

addressing the assistant coaches and team managers that may have had a role in covering 

up sexual abuse in your sport?   

Mr. McNally.  Every report that we get, every report that is submitted to us, is 

immediately submitted to the U.S. Center for SafeSports.  

Ms. Schakowsky.  I'm asking a different question.  If there are individuals within 

the sport that are silent, that are covering up, that don't tell you.  Because I think 

probably for every one of these cases of sexual abuse someone knew about it and didn't 

say anything.   

So what is the process there?   

Mr. McNally.  So we are looking to, as Mr. Hinchey said, to empower the 
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athletes.  We're launching our #notinmysport campaign to encourage athletes to come 

forward.  We are much more open, I believe, at regaining the trust of the athlete 

community.  They know that I will deal with this if it comes to me.  And I would 

encourage anybody with one of those stories who has been silent up until now --  

Ms. Schakowsky.  What about the coach community, too?  There's assistant 

coaches, there's all kind of staff.  

Mr. McNally.  Anybody who has knowledge of anything, however small, however 

serious, I encourage them to bring it to me.  

Ms. Schakowsky.  I'm still asking a different question.  What if you know that 

there have been people that have been silent that knew of these abuses, is there any 

sanction at all?   

Mr. McNally.  We deal with every report that comes to us.  That is why in 2015 

USA Taekwondo preceded the independent body of the SafeSport Center by appointing 

our --  

Ms. Schakowsky.  I guess I'll have to ask the question more precisely in writing, 

because my time is up.  But it seems to me that whether it's reported or not, that you 

ought to do inquiries to find out who has stood by and watched sexual abuse occur.   

And I have to yield back.  Thank you.  

Mr. Harper.  The gentlewoman yields back.   

The chair will now recognize the gentlewoman from Indiana, Mrs. Brooks, who is 

also the chair of the Ethics Committee in the House.   

Mrs. Brooks.   
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Mrs. Brooks.  Thank you, Mr. Chairman.   

Ms. Pfohl, I'd like to focus a number of my questions on you.   

If you would turn to Tab 9, it talks about the Center receiving 488 written and oral 

reports, complaints, and allegations regarding sexual abuse since the Center launched 

until April 13, 2018.   

Now, this is a significant number of cases.  I'm also a former U.S. attorney, 

Federal prosecutor involved in child exploitation cases and so forth.   

Given the significant number of cases that your Center has received, how is the 

Center prioritizing cases in any way, if you are? 

And I have a number of questions, and so if we could be brief, and we may ask for 

more answers in written form.  

Ms. Pfohl.  Thank you, Congresswoman.   

We triage the cases as they come in.  Again, if they need to go to law 

enforcement, that happens.  We're inputting interim measures.  If individuals are 

active, if it involves a minor, those are prioritized.  

Mrs. Brooks.  And can you please share with us in Tab 9 that, as we have already 

heard, the allegations come from 35 of the 48 NGBs, and how are you working with the 

NGBs to make sure -- and athletes, as we have talked about, the priority in athletes -- to 

make sure that they are familiar that SafeSport -- that the Center exists and the policies 

and procedures?  I know the NGBs do, but how do we make sure that athletes know you 

exist?   

Ms. Pfohl.  Great question.  Thank you again.   
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By the way, I think we're up to 38 of the sports now, the NGBs sports.   

So how we do that --  

Mrs. Brooks.  Thirty-eight of the 48 have allegations?   

Ms. Pfohl.  Thirty-eight, correct, have at least one report that we have received, 

at least one report.   

So, again, we work with the NGBs.  We have now a full-time NGB resources 

manager, and her job, every day, all day, is to communicate back and forth with the NGBs 

to give them consistent information. 

To listen to them also, for them to tell us what they need.  For example, we 

heard they needed parent toolkits.  We have a parent toolkit now on our website that 

anyone can access.  

Mrs. Brooks.  Are any of the NGBs not cooperating with you?   

Ms. Pfohl.  No, ma'am.  

Mrs. Brooks.  And I understand NGBs are various sizes and have various --  

Ms. Pfohl.  Resources, yes.  

Mrs. Brooks.  And various resources.  But it is fair to say that all NGBs today are 

cooperating with you?   

Ms. Pfohl.  To the best of my knowledge, every NGB is cooperating.  

Mrs. Brooks.  In the 2018 omnibus Congress established a grant program to help 

keep our young athletes safe.  Have the Attorney General and the Justice Department, 

to your knowledge, set up the grant program yet and established the timing and content 

of the application of that grant?   
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Ms. Pfohl.  Ma'am, we have not seen the RFP come out, the guidance come out 

yet regarding that grant program, but we look forward to it.  

Mrs. Brooks.  And it was a $2.5 million grant program, is my understanding?   

Ms. Pfohl.  Yes.  Yes, ma'am.  

Mrs. Brooks.  If the Center for SafeSport were to apply for this grant, and we will 

be making inquiries as to what is taking time to establish this grant program authorized 

by Congress and passed in the omnibus, how would those grant funds be used if Center 

for SafeSport were to receive those funds?   

Ms. Pfohl.  Thank you for the question.   

Absolutely.  To expand our response, meaning our response and resolution.  To 

be able to add more investigators.  Also remember, the bill did call for us to do regular 

and random audits of the NGBs, again, so that we can further work and get the word out 

through them to the athletes, directly to athletes.  

Mrs. Brooks.  Have the audits begun yet?   

Ms. Pfohl.  No.  

Mrs. Brooks.  And why is that?   

Ms. Pfohl.  We don't have the resources to do the audits yet.  

Mrs. Brooks.  And have you made any requests yet of the USOC or of the NGBs 

for more resources?   

Ms. Pfohl.  Not -- no, ma'am, not since the doubling of the support from the 

USOC.  We are, of course, now looking to 2019 and looking at the contributions from all 

of the national governing bodies. 
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And thanks, Tim, for stepping up and saying you could do more.  

Mrs. Brooks.  There is no statute of limitations.  I want to get that out, as well.  

Ms. Pfohl.  Correct, correct.  

Mrs. Brooks.  You mentioned there are no statute of limitations with regard to 

the reporting.  

Ms. Pfohl.  Correct.  

Mrs. Brooks.  Or with regard to your investigations.  

Ms. Pfohl.  Correct.  

Mrs. Brooks.  And there has been some criticism with respect to the 

independence.  I would like for you to tell us what is the Center doing to ensure athletes 

can trust the Center's independence and reporting of these allegations.  

Ms. Pfohl.  Absolutely.  So thank you again.   

I don't answer to anyone at the USOC or any of the national governing bodies, nor 

does anyone on my team.   

Mrs. Brooks.  Do you expect the funding to always come from the USOC?   

Ms. Pfohl.  Our goal, ma'am, is to diversify that funding.  We are looking at 

foundation funds, and some of that is starting to come in now.  Certainly if the 

Federal -- if we are able to receive some Federal dollars that will help diversify, as well.   

I can't imagine a time where the USOC and the NGBs would not be investing in this 

space.  I think they should be and will continue to be.  But I also think that we can 

diversify that, especially in the area of prevention.  

Mrs. Brooks.  Thank you.   
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And for the record, I'll be submitting a record for all of the panelists and 

commending USA Gymnastics for beginning the Athlete Task Force and will be 

asking -- my time is up -- as to whether or not each of the NGBs are creating an Athlete 

Task Force, which will shape your organization's future in their decisions and their 

operating decisions.   

With that, I yield back.  

Mr. Harper.  The gentlewoman yields back.   

The chair will now recognize Ms. Clarke for 5 minutes.  

Ms. Clarke.  I thank you, Chairman Harper and Ranking Member DeGette, for 

holding this hearing today on this important topic of how we must protect our Nation's 

most elite club of athletes.   

Being an Olympian is a coveted title not easily given, and is not limited by age, 

with the youngest at only 13 years old.  This protected class of youth, who display 

exceptional ability, should not have to worry if they will be violated by a trusted coach or 

any adult in the room.   

Given what we have learned through the sentencing of Dr. Larry Nassar, it is 

Congress' responsibility and obligation to ensure that strong and appropriate measures 

are put in place so that trusted personnel are held accountable to the highest standard of 

conduct.   

Having said that, Ms. Lyons, earlier this year the U.S. Olympic Committee 

threatened USA Gymnastics with decertification.  The U.S. Olympic Committee 

demanded that all members of the USA Gymnastics board resign, which they did.  Is that 
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correct?   

Ms. Lyons.  That's correct.  

Ms. Clarke.  So the U.S. Olympic Committee can use its authority to require 

sports governing bodies to adopt certain standards.  It can demand changes, as it did 

with USA Gymnastics.   

Documents provided to the committee show that sports governing bodies have 

different policies on key safety issues.  For example, some sports' governing bodies 

make lists of banned coaches and other members make it publicly available, others do 

not.   

Ms. Lyons, why do some governing bodies post public lists while others do not?
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Ms. Lyons.  I think that consistency is an incredibly important part of what we 

need to achieve going forward.  

To date, as you mentioned, they're very different.  Keeping banned lists is a 

complicated issue.   

At the same time, we need to figure it out and we need to ensure that centralized 

information is provided by every single NGB and that it's accessible to the public.   

It has not happened to date, and I regret that we did not exercise more of our 

authority to enforce that as a standard for the NGBs prior to this.  

Ms. Clarke.  So will you be doing that?  Is that something that you will enforce?   

Ms. Lyons.  That has been added to my to-do list this very week.  

Ms. Clarke.  Absolutely.  

Ms. Lyons, your May 16, 2018, letter to us states that the U.S. Olympic Committee 

recognizes the need for greater transparency and uniformity with respect to sexual 

assault.  

Shouldn't there be uniformity regarding public lists?  You stated that that's on 

your to-do list.  And in this area, where the Olympic Committee could demand that 

governing bodies make these changes, what is your timetable?   

Ms. Lyons.  We do need to confer with all of our NGB partners because, as you 

know, they are very different in size and they are very different in their technological 
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capabilities.  I'm guessing that we may need to help provide a technology tool that can 

be used by those that don't have their own tool.  

So I couldn't yet speculate on the timeframe, but we will put that on an urgent 

path because I can't see how that's not an important part of our --  

Ms. Clarke.  Yeah.  And where there's need for support, I think, you know, this 

is a valuable use of resource.  It's important that we standardize this.   

And I understand that sports governing bodies are now required to report all new 

cases to the Center for SafeSport.  But nationally, governing bodies are not required to 

submit pre-March 2017 cases to the Center for SafeSport.   

A recent headline in USA Today on March 16, 2018, reads:  "USA Gymnastics 

makes puzzling decision to keep sexual abuse case."  

Ms. Lyons, how do we know that cases predating SafeSport's opening are being 

addressed appropriately?   

Ms. Lyons.  The Center has the option to take some of the pre-existing cases if it 

chooses.  There is a sensitivity that if a victim has already been through a good part of 

the investigatory process, that perhaps it may not be beneficial to them to go through it 

again.  So in some of those cases, the NGBs have opted to keep a case that's already in 

progress.  But the Center can choose to take that if it wishes to.  

Ms. Clarke.  Who is examining that to make sure that there's transparency and 

that there's a coherence to a standard and that there's no short shrifting in terms of 

determining what rises to the occasion of a crime and what doesn't?   

Ms. Lyons.  I would have to say when I read the article I had the same question.  
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And I'm not certain of the answer.  But I will be looking into that.  But clearly, we 

should make sure that the Center is aware of all these cases and has the option to take 

them if they feel it's appropriate.  I'm not sure that it is currently the standard.  

Ms. Clarke.  Well, I hope you will give scrutiny to that.   

And I yield back, Mr. Chairman.  Thank you.   

Mr. Harper.  The gentlewoman yields back.   

The chair will now recognize the gentleman from Michigan, Mr. Walberg, for 

5 minutes.   

Mr. Walberg.  Thank you, Mr. Chairman. 

And thanks to the panel for being here today.  

Coming from Michigan, this issue hits especially close to home, sadly.  What 

happened at USAG and MSU under Larry Nassar is terrible, unacceptable, unexplainable.   

Thankfully, hundreds of brave young women came forward to tell their stories, 

helped put the predatory, Dr. Nassar -- I guess I would change that -- put the predator, 

Nassar, behind bars and close the chapter on just one of many incidents that we have 

heard about.  

As an aside, Ms. Pfohl, thank you for stating the U.S. Center for SafeSport's 

mission statement and restating it as well.  It is good to hear.  

The mission statement for the U.S. Olympic Committee states it this way:  Its 

mission is to support U.S. Olympic and Paralympic competitive excellence while 

demonstrating the values of the Olympic movement, thereby inspiring all Americans.  

Ms. Lyons, did this incident even remotely follow the mission of the USOC?   

Case 19-50012    Doc 146-4    Filed 05/17/19    EOD 05/17/19 16:51:25    Pg 96 of 126



This is a preliminary, unedited transcript. The statements within 

may be inaccurate, incomplete, or misattributed to the speaker. A 

link to the final, official transcript will be posted on the 

Committee’s website as soon as it is available.  

  

  

96 

Ms. Lyons.  First, I would say that I think the athletes do continue to inspire all 

Americans.  And I think, sadly, the institutions that support those athletes have not 

inspired confidence, trust, or have lived up to our mission and values, and we deeply 

regret that that has occurred. 

And that is one reason why we are embarking upon all of the action plans that 

we've discussed, because the athletes deserve to have everyone believe that the work 

that they do and what the Olympics stands for should be held in highest esteem, and we 

have let them down. 

Mr. Walberg.  I appreciate you stating that, knowing you weren't there in this 

position at the time all of this went down.  But I think it is important that the 

commitment to that mission statement is affirmed and affirmed and affirmed still further.   

And so, Ms. Perry, I would also ask similarly, did what happened in Michigan with 

the predator, Mr. Nassar, and USA Gymnastics even remotely resemble the mission 

statement I just read?   

Ms. Perry.  I was there at the hearings.  And I want to say, first, that every 

moment that I think about what our athletes went through it energizes me and gives me 

a sense of resolve every single day to make sure that we're focusing every part of our 

organization on athlete safety.  

And as an organization, one of the first things that I did in December was to look 

at the mission statement of USA Gymnastics, and we changed that mission statement.  

And our mission statement now focuses on empowering our athletes and focusing on 

athlete safety and making sure that we educate our members to that extent.   
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And I will tell you that it's something every single day I think about.  And so we 

want to do whatever we have to do as an organization to make sure that we prevent.  

As you all mentioned, one case of sexual abuse is one too many. 

Mr. Walberg.  I appreciate that.  Then let's continue to look back a bit.   

Public reports indicate that USAG officials knew about Nassar in the summer of 

2015, and USAG officials notified USOC officials shortly thereafter, in July 2015.   

In addition to notifying the FBI, did USAG implement any formal and public interim 

measures on Dr. Nassar while the FBI conducted its investigation to ensure that athletes 

did not continue to be at risk while the investigation was under way?   

Ms. Perry.  It is my understanding -- I don't have firsthand knowledge -- but it is 

my understanding that Mr. Nassar was asked to step away.   

There is a really important investigation going on right now, as you mentioned, 

the Ropes & Gray, which I think is critically important for all of us so that we can shed 

light on what happened. 

Mr. Walberg.  But did he step away?   

Ms. Perry.  I would -- did he step away at that point?   

Mr. Walberg.  At that point.  

Ms. Perry.  It is my understanding that he did, but I would need to see all the 

facts around that. 

Mr. Walberg.  I encourage you to check those facts out.  

Ms. Perry.  Yes. 

Mr. Walberg.  Because it appears that there was still involvement that went on.  
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And at the very least there was a coverup.  Things weren't transparent or clear.  And I 

think that added to the frustration of athletes and parents, and the general public as well.   

So I would encourage you to continue looking for those questions --  

Ms. Perry.  I understand. 

Mr. Walberg.  -- to make sure it never happens again.  

Ms. Perry.  I understand.  And I will be relentless in my efforts every day.  And 

I believe that the Ropes & Gray investigation is going to really provide a lot of information 

that I think I and many others would like to see. 

Mr. Walberg.  Thanks.  And I wish you well.   

Ms. Perry.  Thank you. 

Mr. Walberg.  I yield back. 

Mr. Harper.  The gentleman yields back.   

The chair will now recognize the gentlewoman from California, Mrs. Walters, for 

5 minutes.   

Mrs. Walters.  Thank you, Mr. Chairman.   

First of all, I would like to start off by saying that as a mother of four whose kids 

played local organized sports growing up, this is a difficult hearing topic.  

It is really upsetting to think that my kids and their teammates could have been 

coached by someone who had a history of misconduct, and even more disturbing to think 

that I and the rest of the parents would not have known if that was the case because, as 

we've recently learned, in most cases lists containing the names of banned or suspended 

coaches isn't public information.  
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NGBs have different policies regarding whether they maintain a list of banned 

coaches, and if they do, whether they publicize the list.  

The committee asked all 48 NGBs and the USOC whether or not they maintained a 

list of individuals banned or suspended from participation with the NGB, and if so, 

whether the list was publicly available.  

Only 18 NGBs have a banned or suspended list that is available to the general 

public.  Other NGBs reported to the committee that they shared banned or suspended 

lists with their members but do not publicly post those lists, have banned lists but only 

share it with certain officials, maintain a searchable database of members in good 

standing, or have not been banned or suspended any individuals but would make a list 

public if they were to do so.  

As you can see, there's a wide variation in whether and how the NGBs and USOC 

make their banned or suspended list publicly available.  There are clear benefits to 

having a publicly available list.   

Ms. Lyons, why hasn't it the USOC mandated that all NGBs maintain a list, and, 

further, that they make this list publicly available?   

Ms. Lyons.  We will be working with our NGB partners.  I think that we will 

probably all be in agreement that we need to find a good way to do this so that that 

information is available, transparent, and all in one centralized place where people can 

find it.  It doesn't exist today, but we will make that a priority for us all to make that 

happen. 

Mrs. Walters.  So then you will consider mandating that all NGBs publish a public 
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list of all banned or suspended individuals?   

Ms. Lyons.  Yes, I think there's a number of things that will end up getting on the 

new compliance list that have not been there before as we exercise some more authority 

in this area. 

Mrs. Walters.  Okay.  And this question is for you also.  

If an NGB puts an individual on a banned or suspended list, would the USOC grant 

that person access to an Olympic center or event?   

Ms. Lyons.  That should not occur.  If that information is visible to us, then we 

have processes and procedures that would ensure that a person could not get on to an 

Olympic training site or an Olympic training center, that they would not be certified to go 

to games that we were supervising.  

So to your point earlier, the availability of that information is critical.  I think the 

right procedures are in place to keep them from entering a location, but you have to 

know that they're banned. 

Mrs. Walters.  Okay.  Because the production that the USOC made to the 

committee last week included an email from 2016 regarding someone who had been 

recently suspended by USA Taekwondo for 5 years due to serious SafeSport violations.  

According to the email, notwithstanding the suspension, this individual was issued 

a day pass for the High Performance Center in Rio by the USOC.  It states, and I quote:  

"This pass was not officially requested by USA Taekwondo and this individual is not 

someone we would grant access to."  And it continues:  "It appears one of our coaches 

went directly to USOC staff with the request without our approval and somehow 
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obtained the pass directly."  And that's an end quote.  

Another coach complained about this person being around female athletes.  USA 

Taekwondo's banned or suspended list is public.  USA Taekwondo banned this individual 

for 5 years and the USOC granted him access to an official center at the Rio Olympics.  

How do you explain this?   

Ms. Lyons.  It certainly should not have happened.  And it does point to one of 

the reasons we're putting together an athlete safety commission to look at where these 

gaps in the system are.   

It shouldn't occur.  That type of information needs to be available so that people 

in those venues would immediately know to check that list.  It should have happened in 

any case.  It did not.   

Mrs. Walters.  Well, I want to highlight what the email also said, because it went 

on to say:  "Please help me understand how this could have happened, as these things 

have happened consistently in the past, so this is not an isolated incident.  Neither is it 

something we can just ignore given the seriousness of the adjudicated complaints."  

So my point is that this is something that consistently had happened.  And how 

did that possibly consistently happen?   

Ms. Lyons.  Clearly, there was not an appropriate policy or check in place, a 

check and balance there was a policy to ensure it was being followed.  So we have to do 

better, and we have to find out why that happen and make sure it does not happen in the 

future. 

Mrs. Walters.  Okay.  I'm out of time.  I yield back.   
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Mr. Griffith.  [Presiding.]  I now recognize the gentleman from Georgia for 

5 minutes, Mr. Carter.   

Mr. Carter.  Thank you, Mr. Chairman.   

Ms. Perry, I'll start with you.   

Ms. Perry, I have the honor and privilege of representing the First Congressional 

District of Georgia, which includes Effingham County, Georgia, Rincon, Georgia.  You 

ever heard of it.   

Ms. Perry.  Yes.  

Mr. Carter.  You have?   

Ms. Perry.  Of Effingham -- 

Mr. Carter.  Rincon, Georgia.  Effingham County, Georgia.   

Ms. Perry.  I have.   

Mr. Carter.  Yes, I'm sure you have.   

You're aware of a lawsuit, Jane Does v. USA Gymnastics?   

Ms. Perry.  I am.  

Mr. Carter.  You are.  And that lawsuit was settled just last month, I believe.   

Ms. Perry.  Recently.  

Mr. Carter.  Recently.  Beginning of April it was.  That is correct.   

Let me ask you something.  Just to give you an idea of what happened here, 

there was a gentleman, a gymnast, who opened up a gym in 2002 in Effingham County.  

He opened up a gym.  And in a newspaper story, it stated that McCabe -- his name is Bill 

McCabe, by the way.  He's in prison for 30 years, right?   
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Ms. Perry.  Yes.  

Mr. Carter.  But in 2002 he opened up a gym.  A newspaper article said:  

McCabe and a new partner/girlfriend opened Savannah Metro Gymnastics in Rincon, 

Georgia.  Both are USA Gymnastics professional members and USA Gymnastics 

safety-certified.  Bill is also a USA Gymnastics skill evaluator.  Bill has been teaching 

since 1991.   

Of course, what happened is that the mother of an 8-year-old enrolled her 

daughter there.  And then what happened was that for 3 years, until the middle of 2005, 

that daughter was in classes there with this sexual predator, is essentially what he was.   

And then what happened was that she went out to her car one day and she found 

an envelope on her car and it had all these details about what previous problems that Bill 

McCabe had had.   

She took and she called USA Gymnastics.  And this is what she said:  "I spoke to 

a woman there, and I told her that I had this packet of complaints against Bill McCabe.  

And I asked whether she had any complaints against him.  And she said no."  She said 

no.   

Yet, if you look back on his record, you'll find that in October of 1996, he was fired 

from Gymnastics World in Fort Myers, Florida, because he was bragging to a colleague 

about his efforts to coerce a 15-year-old cheerleader to have sex with him.   

And then, in July of 1997, he was fired from Five Star Gymnastics in Erlanger, 

Kentucky, following an incident in which gymnasts he had taken to a camp in 

Pennsylvania.  Parents had also complained that McCabe exposed his genitals to some 
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gymnasts.  

And then it goes on and on to tell about all these things before 2002 that this 

gentleman had done.  And in fact, he had been fired also from another area.  And they 

actually sent a packet to USA Gymnastics detailing all of these situations that he had been 

involved in.  And yet, no response whatsoever.  

Do you ever do background checks on any of your coaches like this?   

Ms. Perry.  First of all, let me state that --  

Mr. Carter.  Do you ever do background checks on any of your coaches like this?   

Ms. Perry.  So --  

Mr. Carter.  It's a yes-or-no question.  

Ms. Perry.  There are background checks that are being done currently.  

Mr. Carter.  Did you do background checks on him, this sexual predator who is in 

jail, in prison for 30 years?  Did you do background checks on him?   

Ms. Perry.  I was not there.  I can't answer that question.  

Mr. Carter.  Well, find out who was there because I need an answer to it.  

Ms. Perry.  Yes, sir.  

Mr. Carter.  Okay?   

Ms. Perry.  Yes, sir. 

Mr. Carter.  Now, you know, it gets better, if there's such a thing, because after 

he was sentenced to jail, after he was in prison, a civil lawsuit was filed.  And for 5 years, 

until it was just recently settled out of court last month, for 5 years you argued that you 

had no responsibility to protect these children training under your organization?   
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Ms. Perry.  I did not argue that.  That's unacceptable.  I did not argue that.   

Mr. Carter.  Who argued it then?   

Ms. Perry.  I started in December of 2017.   

But let me say this --  

Mr. Carter.  Now, you know, let me say this:  This is ridiculous.  

Ms. Perry.  I agree.  

Mr. Carter.  And how you can work for an organization like this that let this 

happen.   

You know, I've sat here throughout this whole hearing, and there's one thing I 

haven't heard from any of you, from any of you, and that is:  I'm sorry.  I haven't heard 

from any one of you say to the parents, to the children, to the grandparents:  I'm sorry.  

And that's despicable.  

Ms. Perry.  Let me answer if I can, please.  

Mr. Carter.  Answer what?   

Ms. Perry.  I've said I'm sorry.  

Mr. Carter.  If you don't want to say you're sorry, I don't want to talk to you.   

And I'm reclaiming my time, ma'am, and I'm going to tell you, this cannot be 

tolerated.  

Ms. Perry.  Right.  

Mr. Carter.  Ms. Lyons, it's my understanding that you wrote in an email about a 

former USA Taekwondo athlete who sent information, who filed an ethics complaint.  

You wrote an email that:  This sounds like the same old BS.  Did you write that in an 
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email?   

Ms. Lyons.  I did.  

Mr. Carter.  You did?  And are you currently the acting director, the acting CEO 

of the USOC?   

Ms. Lyons.  I am.  

Mr. Carter.  You should resign your position now.  That insensitivity tells me 

that you are not fit to serve in that position.   

Ms. DeGette.  Oh, my God.   

Mr. Harper.  The gentleman's time has expired.  Let the record --   

Ms. DeGette.  Mr. Chairman, I'd like to take a moment of personal privilege.  

Mr. Harper.  Just let me say something first. 

Let the record reflect that during opening statements the U.S. Olympic Committee 

and the NGBs represented here all acknowledged responsibility for previous actions.  

With that, I'll recognize Mr. DeGette for a point of personal privilege.  

Mr. DeGette.  Not only that, Mr. Chairman, they all apologized to the victims to 

their parents.   

And furthermore, Ms. Perry, who was just relentlessly badgered by Mr. Carter, 

was brought in in December to fix this.  

Now, I hope she does fix it.  But to badger her is inappropriate, Mr. Carter.   

Mr. Carter.  Ma'am, she was on the board of directors when this happened.  

She was on the board when this happened.  

Mr. Harper.  The gentleman is no longer recognized.  And we're going to 
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proceed with our questioning.  

Mrs. Brooks.  Mr. Chairman.   

Mr. Harper.  So at this time -- yes.  

Mrs. Brooks.  I believe it is important for us to clarify.   

I do not believe that Ms. Perry was on the board of directors, Mr. Carter.  I have 

met with Ms. Perry after she began --  

Mr. Carter.  Not Ms. Perry.  Ms. Lyons is who I'm talking before.   

Mrs. Brooks.  Okay.  But for the record, Ms. Perry, who is now leading USA 

Gymnastics, was not on the board of directors, was new to the organization.   

Mr. Harper.  Let's stay on -- thank you for that clarification.  

Mrs. Brooks.  Thank you.  

Mr. Harper.  Let's stay on track.  This is an important hearing and the process of 

what we're trying to do.  And we're going to stay on message here.  

The chair will now recognize Mr. Costello for 5 minutes.   

Mr. Costello.  Thank you, Mr. Chairman.   

If we could have everyone turn to Tab 20.  I have a question for Ms. Lyons and 

then a question for Ms. Perry.   

The memo referenced, 2012 memo in Tab 20, discuses a requests that NGBs 

provide feedback to the USOC on the community's reaction should the USOC insist on 

criminal background checks.  Ten NGBs apparently never responded.  Thirty-five of the 

37 did respond, but required some -- that some form of background check at the time 

was required.  
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The two most recently cited obstacles to requiring criminal background checks:  

one, costs; two, resistance from the NGB constituency.  

Ms. Lyons, how much resistance did the USOC receive from the NGB community 

on requiring background checks?   

Ms. Lyons.  Well, I was not part of this program.  I don't know precisely.   

There was some resistance, and I think for the reasons put there, people were not, 

perhaps, putting this at the highest part of their priority list.  And there was some 

pushback.   

Mr. Costello.  And so the fact that the USOC did not begin requiring NGBs to 

conduct background checks until 2014, 2 years after this memo, why was there a delay?  

Would your answer be that they didn't place a priority on it?   

Ms. Lyons.  I think the reality would be that putting in the actual practical 

applications of doing the background checks did take some time. 

Mr. Costello.  Any other reasons why it took 2 years?   

Ms. Lyons.  It takes a long time to get 49 organizations to all consistently adhere 

to a new change. 

Mr. Costello.  Ms. Perry, USA Gymnastics practice in 2005 was to allow 

professional members to self-certify as to their criminal background.  When did USAG 

begin to require an actual background check instead of the self-certification.  

Ms. Perry.  I don't -- I'm not clear on that date.  But I will tell you right now, for 

the last several years USA Gymnastics has required background checks for hiring of 

professionals, and in addition to that has other kinds of requirements as club owners and 
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others are looking to hire individuals.  And one of those is to make sure that they 

consult with our public-facing ineligible list and our suspended list online. 

Mr. Costello.  Would you kindly provide an answer in writing as to when that 

did --  

Ms. Perry.  Yes. 

Mr. Costello.  -- take place.  Thank you.   

To all NGBs, what results might show up on a background check that would lead 

your NGB to deny or terminate an individual's membership?  Try and be brief, because I 

do have a followup on that.   

Mr. Hinchey.  Any criminal activity or charges.   

Mr. Costello.  Any?  Shoplifting?   

Mr. Hinchey.  Anything. 

Mr. Costello.  Okay.  Anything else?   

Okay.  If an individual who is already a member fails a routine followup 

background check, what action would your NGB take?   

Mr. McNally.  So anybody with a felony or a pending felony charge would be 

immediately suspended and given the opportunity for a hearing in front of our Ethics 

Committee. 

Mr. Costello.  How about a misdemeanor?  Would that be overlooked or would 

that also prompt the same level of scrutiny?   

Mr. McNally.  A misdemeanor is not an automatic referral to the Ethics 

Committee.  It would depend on the seriousness. 
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Mr. Costello.  It would depend upon the nature of the misdemeanor?   

Mr. McNally.  Yes, it would, yes  

Mr. Costello.  Any misdemeanor that involved any physical altercation, assault, 

or anything of a sexual nature would prompt it?   

Mr. McNally.  Yes, it would.  Anything, including violence, sexual or otherwise.   

Mr. Costello.  Okay.  If a failing background check doesn't lead to terminating 

someone's membership, what would?  I don't like that question, because I don't think 

it's very clear.  

Let me ask you this.  Do your policies require background checks on athletes in 

addition to coaches, employees, doctors, volunteers, and the like?  Background checks 

on athletes.   

Mr. McNally.  USA Taekwondo doesn't require background checks on athletes, 

no.   

Mr. Hinchey.  USA Swimming, no.  

Ms. Perry.  USA Gymnastics, no.   

Mr. Davis.  USA Volleyball, no. 

Mr. Costello.  Okay.  Mr. McNally, as other NGBs began implementing these 

background checks requirement, and the issue of sexual abuse in sports rose in 

prominence, especially after USA Swimming's 2010 revelations, why didn't USA 

Taekwondo act faster in implementing this requirement?   

Mr. McNally.  I'll have to supply that as an answer following the hearing, because 

I wasn't there.  I believe they were implemented in late 2013. 
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Mr. Costello.  And for all NGBs, how far into the past do the background checks 

go?   

Mr. Davis.  USA Volleyball started in the 2004-2005 season. 

Mr. McNally.  I'm not entirely sure.  I believe it's as far back as the records.  If 

there's a felony from 2000, it will show up. 

Mr. Costello.  Yeah, that was my question, Mr. Davis.  The background check on 

a particular individual goes back to when?  To the date that they turn 18?   

Mr. Davis.  I'm sorry.  I have to give it to you in writing exactly on how that 

process works.   

Mr. Costello.  Very good. 

Mr. Davis.  But I believe it goes back to as far as they turn 18, yes. 

Mr. Costello.  Okay.  I would kindly request of all the NGBs, if you could provide 

that answer in writing.   

Thank you.  I yield back, Mr. Chairman.   

Mr. Harper.  The gentleman yields back. 

The chair will now recognize the gentleman from Florida, Mr. Bilirakis. 

Mr. Bilirakis.  Thank you, Mr. Chairman.  I appreciate it very much.  Thanks for 

allowing me to sit in on the hearing.  

This issue came to national attention because survivors were willing to speak up 

about their experiences with abuse.  It was their bravery that shined a light on the many 

problems within the national sports organizations and how the systems previously in 

place had failed them.  
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For the panel, and let's start with Ms. Lyons, how are you involving survivors and 

other athletes in your decisionmaking process and policy changes moving forward?   

Ms. Lyons.  We think that the voice of the athletes is critically important in 

forming any of the changes that we make.  

I wish that many of the survivors would come and contact us.  We actually are 

prevented due to some of the litigation from reaching out to them directly, but we would 

welcome their voices.  

We are setting up -- we've just done a thousand-athlete survey, we received a 

thousand responses on the survey, to get our broader athlete population helping us to 

understand what their concerns are about SafeSport.  

We have been meeting with our Athletes' Advisory Council.  And they will 

be -- and other athletes of course -- will be part of our athlete safety panel that's going to 

go forward and help us make the policy changes going forward.  

Mr. Bilirakis.  Ms. Perry.  

Ms. Perry.  Thank you.   

This is something that I think about every day.  And one of the first things that I 

did when I became president and CEO was I started flying everywhere and talking to 

athletes, and some of those are survivors.  And their voice is incredibly important to me.   

And what I have found is that there is just so much love of this sport, but there's a 

desire to have an impact on the organization and its strategic direction.  And one of the 

things that I created was an Athlete Task Force to have that happen.  I think it's a very 

important first step.   
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Ms. Lyons talked about the advisory committee.  That's important.   

But for me it is really about getting in front of as many athletes as I can and 

making sure that their voice is heard and that they feel empowered.  And I will tell you 

that that is something I focus on every day.  

Mr. Bilirakis.  Okay.  Please continue.  Thank you.   

Mr. Hinchey.  Congressman, we sent out -- I sent out a letter to our membership 

encouraging and inviting any survivors to contact us for a chance to meet, and I would be 

happy to meet with them personally.  

I've had the opportunity to meet with one survivor thus far.  I've had contact 

with two others and plan to have two other meetings.   

Aside from that, as I said previously, we need to engage and empower athletes to 

be part of our solutions going forward, and that will happen immediately.   

Mr. Bilirakis.  Mr. McNally.   

Mr. McNally.  So USA Taekwondo is one of, I believe, three NGBs participating in 

the SafeSport athlete climate survey, which is going to reach out to a select number of 

athletes and get them involved.   

We're also working with Fighting Spirit, which is a group that educates on sexual 

misconduct and bullying, to make sure that those athletes learn about this before they 

become victims.  

Mr. Bilirakis.  Mr. Davis.   

Mr. Davis.  We also engage our athletes and have an athlete council that we are 

engaging with to be able to talk to them about trying to make sure that everything is 

Case 19-50012    Doc 146-4    Filed 05/17/19    EOD 05/17/19 16:51:25    Pg 114 of 126



This is a preliminary, unedited transcript. The statements within 

may be inaccurate, incomplete, or misattributed to the speaker. A 

link to the final, official transcript will be posted on the 

Committee’s website as soon as it is available.  

  

  

114 

made transparent to us.  

In addition to that, we have been in constant contact with past victims, which 

were part of the reason of how we were able to be able to go and continue with the 

Mr. Butler case that we were able to do.  

Mr. Bilirakis.  Ms. Pfohl.   

Ms. Pfohl.  Yes.  We actually have two athletes on our governing board, and we 

are also establishing a SafeSport Champions Program where we will able to cut across all 

of the sports to engage survivors, as well as those that are passionate about preventing 

bullying, harassment, hazing, and all forms of physical, emotional, and sexual abuse.   

Mr. Bilirakis.  Okay.  Thank you.   

Next question.  These horrific events occurred for years without repercussions.  

Unacceptable, as far as I'm concerned.  

Given this sad reality, what changes has your organization made to encourage 

athletes to come forward with any complaints of abuse they have made, or they may 

have some complaints.  What changes have you made to encourage them to come 

forward?   

Let's start from here.   

Ms. Lyons.   

Ms. Lyons.  I think, first and foremost, we have to make sure that the 

information on how they can come forward is made better available.  So we've made a 

lot of website and other communications changes so that people are aware of the Center, 

its role, and that it is a clear path to safe reporting.  That's item one.   
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We also need to ensure that the athletes can, you know, reach out to anyone that 

they feel safe to discuss, and all of us need to make ourselves more visibly available to 

them.   

And I think that everyone on this panel believes that those voices need to be 

heard and is trying to build the mechanisms in place through either councils, working 

groups, surveys, whatever it takes to get those voices better heard. 

Mr. Bilirakis.  How do we ensure that their actions, again, the allegations, the 

victims' allegations are acted on quickly?   

Quickly, if you could respond, because I don't have a lot of time.  

Ms. Perry.  I think that it is really a cultural change.  And that's something that 

I've embarked on from day one.   

And the culture has to be one where athletes feel they can speak up.  And you 

accomplish that through a lot of different ways -- through your structure, through your 

policies, through your personnel.   

But nothing replaces being there in front of the athletes.  Nothing replaces being 

their advocate.  And as an organization, that is something that I've dedicated my time, 

and, quite frankly, the reason I took this job, so that they would know their voice not only 

matters, but it's going to make a difference in our organization going forward, a very 

impactful difference.  

Mr. Bilirakis.  Okay.  And it is important, again, I'm sure you know this, that 

these allegations are acted on quickly so that we can encourage others to come forward.   

So, unfortunately, I don't have a lot of time, so I have to yield back.  Thank you.   
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Mr. Harper.  The gentleman yields back.   

The chair will now recognize the gentlewoman from Michigan, Mrs. Dingell, for 

5 minutes.   

Mrs. Dingell.  Thank you, Chairman Harper and Ranking Member DeGette.   

Thank you for all of you being here today. 

Like many of my colleagues, the Olympians represent courage, dedication, hard 

work, and patriotism of our young people, and we're not getting to talk about that today, 

and they give us reason to celebrate and to support.   

But Team USA is more than a competitive team.  It's 13 million young athletes 

across our country.  And like my colleague, Mr. Walberg from Michigan, I've stood 

witness to the irresponsible, despicable, unexcusable, abusive behavior that has caused 

catastrophic damage to these young people in Michigan.  I've met them, these young 

girls.   

I'm sorry, I still get upset.   

I'm saddened.  I'm disgusted.  And I think all of us here in a very bipartisan way 

want to make sure it does not happen again.   

But what's bothering me today about this hearing, and what's bothered me about 

all of the studying that we've done to date, is that it's clear that the systems designed to 

protect athletes from the abusers failed.   

And by the way, my colleague, Mr. Walberg, was correct that the doctor was 

asked to step away, and he was very quickly back in the room.  He was told that there 

should be someone in the room chaperoning him, and it didn't happen.  And that is 
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what is just so unforgivable.  Or that there were no systems in place to begin with.   

There have been far too many incidences and allegations of sexual misconduct in 

sports, including allegations involving the individuals associated with each of the national 

governing bodies before us today.   

And honestly, I'm not reassured by your testimony, because I don't hear a sense of 

urgency.  I keep hearing:  Well, we're going to do it, we're going to get to this, we're 

going to do it.  What is out there?  Well, who are these young people that need help 

that aren't getting there?   

So I have some questions here.  We've heard today that the U.S. Center for 

SafeSport plays a key role in protecting the athletes from abuse.  Given how important 

this mission is, I find it deeply concerning that apparently it took 7 years for the U.S. 

Olympic Committee to get SafeSport off the ground.   

In fact, as early as 2010 the U.S. Olympic Committee Working Group for Safe 

Training Environments found that the Olympic Committee must do more to take a 

leadership role in protecting the athletes from abuse.   

By the way, that's what you're all saying today, but you all are "working on it."  

And I hope that as you're working on it, you're going to be transparent, too.   

Ms. Perry, I'm glad that you're here today, but a lot of people have been wanting 

to hear from you since you took the job.  You've got to be transparent with everybody.   

But by 2013, the working group had concluded that the authority to address 

SafeSport cases should be centralized with the new independent entity, referring to the 

U.S. Center for SafeSports.  
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In 2014 SafeSport was created, but was still functionally a part of the U.S. Olympic 

Committee.  Documents from that year indicate that this Olympics Committee board 

anticipated launching SafeSport in 2015.  

In 2015 SafeSport still was not functioning as it was intended.  In fact, it was not 

fully operational in 2017.  

Ms. Lyons, are you familiar with this timeline?   

Ms. Lyons.  Yes, ma'am, I am.   

Mrs. Dingell.  Documents provided to the committee today suggest that a lack of 

funding was a major reason for the delay in opening SafeSport.  For example, a 

September 2015 presentation to the U.S. Olympic Committee board of directors stated 

that the launch of the U.S. Center for SafeSport is contingent on raising 5 years' worth of 

funding.  

Ms. Lyons, is it accurate that funding prevented the USOC from launching 

SafeSport sooner?   

Ms. Lyons.  I think the answer is there was a delay.  And as we look back, that 

was a mistake.  

We did hope for the Center, in order to be totally independent, we had hoped 

very much that other sports organizations outside of the Olympic movement would 

participate.  We spent a fair amount of time trying to make that happen.  It did not.  

In retrospect, of course, we should have funded it sooner and got it going.  

Mrs. Dingell.  Why should I take confidence from what you're saying today when 

you look at this timeline.  And I do want to ask questions about -- there are only 14 
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people working there now, with some outside consultants, and the volume of work has 

got me worried, too.  But you keep telling me:  We're working on it, we're setting up a 

study.   

Is it going to take another 5 years or what we doing to protect these young people 

right now so this never happens again?   

Ms. Lyons.  Well, first, I appreciate your anger and concern.  And I share it.  

And I understand how frustrating it must seem and how incompetent it must seem that --  

Mrs. Dingell.  Yes.  

Ms. Lyons.  -- we haven't made this happen sooner.  I will tell you that at 27 out 

of the last 29 board meetings, SafeSport was a topic of conversation.  There was a 

steady march of increasing new procedures, putting those in place, getting all the NGBs to 

suddenly be required to do certain things they had not done before.  Those things all 

preceded the opening of the Center.   

There were many new controls that were put in place that were progress, but not 

enough, albeit not enough and not fast enough.  And if we could turn back the hands of 

time, as the chairman said, I certainly wish we could and make it move faster.  

Mrs. Dingell.  I just hope that everybody here realizes the time for talk is over 

and you need to walk your talk. 

Thank you.   

Mr. Harper.  I want to thank each of you for being here today.  We're almost 

done, but I do have just in response to some of these a little followup.   

And, Ms. Perry, Dr. Burgess asked a few questions about the abuse that had 
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occurred at the hands of Nassar at the Karolyi Ranch.  And you stated you did not want 

the athletes to have to return to such an emotionally painful place where they were 

abused.  And so USA Gymnastics terminated its agreement with the Karolyi Ranch on 

January 18 of this year.  I believe that was definitely the right decision to make.  

However, USA Gymnastics was aware of allegations against Nassar in 2015 and 

made the decision to renew its contract with the Karolyi Ranch in spring of 2017.  Why 

was this agreement renewed in April of 2017 despite knowing about his abuse, sexual 

abuse, for years?   

Ms. Perry.  Chairman Harper, I can't answer that question.  It's a very important 

question.  And, again, I think that many of these questions hopefully will be answered 

through the independent investigation with Ropes & Gray.   

But what I can tell you is that that and many things that I've done in the last 

5 months have been about the athletes.  Making sure that the ranch was closed.  

Making sure that we set up an athlete assistance fund for counseling and medical 

services.  Making sure that we had an Athlete Task Force.  And making sure they knew 

they had a voice with our organization and restructuring to make sure that we had the 

adequate SafeSport personnel to handle the kinds of volume that we have.  

Mr. Harper.  Thank you, Ms. Perry.  

Ms. Lyons, was the U.S. Olympic Committee involved in the decision to renew the 

contract for the Karolyi Ranch in April of 2017?   

Ms. Lyons.  No.  There actually are two different contracts.  The USOC had 

what I would call a marketing license with the Karolyi Ranch that allows them to be 
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designated as a training site with the Olympic rings upon it.  The actual lease of the 

property was a separate agreement to the USAG.  

Mr. Harper.  Okay.  So my question was, was the USOC involved in the 

decision?  Was the USOC even aware of the decision to open it back up?   

Ms. Lyons.  I don't know the answer to that.  I would guess they probably would 

have known, at least the lease was coming due and that it might be under consideration.  

We do know that they were considering buying the ranch.  

Mr. Harper.  And we will ask that in writing to give you an opportunity to 

respond in more detail.  

And then my final point is, just curious, are routine drug screens done on the 

coaches?  And just yes or no from each of you.   

I'll start with you, Ms. Perry.   

Do you do routine -- I know athletes are, you know, drug tested.  Are the 

coaches?  Are there drug screens done on the coaches?   

Ms. Perry.  I don't know the random nature of that, but I'll find that out.   

Mr. Hinchey.  Not to my knowledge, but I'll find out. 

Mr. McNally.  I don't believe so, no. 

Mr. Davis.  I don't believe so, but we'll find out.  

Mr. Harper.  Okay.  You're going to find out.  But just curious, is that a 

problem?  Would that be -- would that help?  Wouldn't that be a good thing to 

probably do?  And I would encourage to you do so.   

And I'll recognize Ranking Member DeGette for her followup.  
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Mr. DeGette.  Thank you, Mr. Chairman.  

I just want to clarify a couple of things.   

The first thing is, Ms. Lyons, Mr. Carter asked you about an article from The 

Washington Post quoting an email by you.  And I wanted to give you the opportunity to 

respond to what your entire email was, not just what Mr. Carter was badgering you 

about.   

Because the Washington Post story says, quote:  "Lyons wrote a heated email to 

three other USOC execs, including the then-CEO Scott Blackmun."  Quote:  "This 

sounds like the same old BS, she wrote."  Quote:  "Allowing a potential sexual predator 

to continue to coach without having an appropriate investigation and conclusion is 

unacceptable," end quote.   

Was that the full content of your email?   

Ms. Lyons.  No, there actually was more.  

Mr. DeGette.  There was more?   

Ms. Lyons.  Yes.  

Mr. DeGette.  Could you provide us a copy of that email if you still have it?   

Ms. Lyons.  I have not been able to find it.  

Mr. DeGette.  Okay.  But do you agree that you wrote those words.  

Mr. DeGette.  Yes, I absolutely did.  

Mr. DeGette.  Now, one other question.  Actually, I wanted to ask Ms. Pfohl 

about what Mr. McNally was talking about, which is that, as I understand it, Mr. McNally, 

you said that there's only certain types of misdemeanors that your organization 
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investigates.  It would be violent ones or sexual or something like that.  Is that right?   

Mr. McNally.  Yes, that's correct.  

Mr. DeGette.  So as a former criminal defense lawyer myself, I will say that 

oftentimes more serious offenses, like felonies, get pled down to misdemeanors, and 

even misdemeanors that don't appear to be involving violence or sexual assault or things 

like that.   

So what I wanted to ask you, Ms. Pfohl, is does your organization make a 

distinction if there's a complaint comes in and it is a misdemeanor level or a felony level?  

Or would you investigate the misdemeanor ones as well?   

Ms. Pfohl.  Thank you, ma'am.   

What we're looking at is did someone breach the SafeSport code of conduct, 

which is much broader than the law.   

So we let law enforcement handle law enforcement issues, absolutely.  Certainly, 

if someone has a criminal disposition that plays into our investigation, obviously that 

would be a breach of the SafeSport code.  But what we're looking at is did someone 

breach the SafeSport code.  

Mr. DeGette.  So you're looking at the conduct, not necessarily the legal 

disposition. 

Ms. Pfohl.  Correct.  

Mr. DeGette.  So, Mr. Chairman, I just want to make one final statement, and 

that's this.  I think that everybody in this room agrees this is a terrible tragedy that 

happened and we can't let it linger along -- we can't let it drift along.  The organization 
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themselves, the USOC, can't let it drift along.   

We need to make sure that we actually have adequate funding so that the Center 

for SafeSport can do its job.  And as of today, I have concerns about whether they have 

that amount of funding given the way the number of complaints has escalated.   

And so I would ask if you would consider -- we'll continue to have conversations 

with everybody, but if you would consider scheduling a followup hearing, like 6 months 

from now, so we can see if these things are actually being implemented.  

Mr. Harper.  I can assure you that the subcommittee will stay on this issue.   

Thank you, Ms. DeGette.  

To those individuals in the room or who may be watching who have been victims, I 

want to thank you for having the courage to stand up and for the role that you're playing 

in preventing future cases of sexual assault.  We will continue this fight on your behalf.   

In conclusion, I'd like to thank our witnesses and the members that have 

participated in today's hearing.  And I'll remind members that they have 10 business 

days to submit questions for the record.  And I would ask the witnesses to promptly 

respond to those, if you so receive those questions.  

[The information follows:] 

 

******** COMMITTEE INSERT ********  
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Mr. Harper.  With that, the subcommittee is adjourned.  

[Whereupon, at 12:44 p.m., the subcommittee was adjourned.] 
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