
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

In re: 
) 
) Chapter 11 
)  

USA GYMNASTICS, 
                                         Debtor. 

) 
) 
) 

Case No.  18-09108-RLM-11 

)  
USA GYMNASTICS, 

Plaintiff, 
v. 

ACE AMERICAN INSURANCE 
COMPANY f/k/a CIGNA INSURANCE 
COMPANY, GREAT AMERICAN 
ASSURANCE COMPANY, LIBERTY 
INSURANCE UNDERWRITERS INC., 
NATIONAL CASUALTY COMPANY, 
RSUI INDEMNITY COMPANY, TIG 
INSURANCE COMPANY, VIRGINIA 
SURETY COMPANY, INC. f/k/a 
COMBINED SPECIALTY INSURANCE 
COMPANY, WESTERN WORLD 
INSURANCE COMPANY, ENDURANCE 
AMERICAN INSURANCE COMPANY, 
AMERICAN INTERNATIONAL GROUP, 
INC., AMERICAN HOME ASSURANCE 
COMPANY, AND DOE INSURERS, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Adv. Case No. 19-50012 

TO BE HEARD BY  
DISTRICT COURT JUDGE1/

)  

REPLY MEMORANDUM IN FURTHER SUPPORT OF THE  
THE CROSS-MOTION FOR SUMMARY JUDGMENT OF 

DEFENDANT LIBERTY INSURANCE UNDERWRITERS INC. 

1/ LIU has moved, together with the other Defendants in this action, to withdraw the reference to the United 
States Bankruptcy Court for the Southern District of Indiana of the Adversary Proceeding.  Accordingly, LIU’s 
Opposition to USAG’s Motion for Partial Summary Judgment, LIU’s Cross-Motion for Summary Judgment, and 
this Reply Memorandum do not reflect LIU’s consent to this Court’s jurisdiction and are subject to the arguments 
contained in the motion to withdraw the reference.  LIU also moved to stay the present adversary proceeding 
pending resolution of the pending motion to withdraw the reference.  After the Bankruptcy Court denied the motion 
to stay, LIU sought similar relief from the United States District Court for the Southern District of Indiana, which is 
pending.   
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Unlike general liability policies, the LIU Policy is a “claims-made” directors and 

officers (D&O) policy that affords coverage for covered claims that are first made during the 

policy period.  Also unlike a general liability policy, coverage under a D&O policy does not 

turn on whether there is an occurrence or when that occurrence took place.  Instead, to be 

afforded coverage under a D&O policy, at a minimum, there must be a claim against an 

insured for a wrongful act.  Consistent with claims-made coverage, D&O policies, such as the 

LIU Policy, may provide coverage for claims that are made after a D&O policy expires but 

only if those subsequent claims are related or interrelated to claims that were “first made” 

during the policy period.  If the subsequent claims are not related to the earlier claims, then 

the D&O policy would not afford coverage for them.2/

In its Combined Response, USAG relies heavily on legal authority and arguments that 

may (or may not) be applicable in the context of a general liability policy and, in particular, in 

the context of a general liability policy’s scope of coverage for pollution-related claims.  

Legal authority and argument based on general liability policies is not applicable here.  

Instead, consistent with D&O policies, coverage under the LIU Policy turns, in large part, on 

whether a particular matter constitutes: (i) a “Claim”; (ii) for a “Wrongful Act”; (iii) that was 

first made during the “Policy Period.”  Again, consistent with most D&O policies, the LIU 

Policy defines the terms “Claim” and “Wrongful Act” such that certain requirements must be 

met for a particular matter to qualify as a “Claim” or to allege a “Wrongful Act.”  Because 

certain matters noticed by USAG to LIU either do not constitute a “Claim” or fail to allege a 

“Wrongful Act,” the LIU Policy does not afford coverage for those matters.   

2/ See generally William E. Knepper & Dan A. Bailey, The Liability of Corporate Officers and Directors § 
23.03 (8th ed. 2018) (hereinafter “Knepper & Bailey”).  
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In addition, the LIU Policy contains an interrelated claims provision and, thus, claims 

made after the LIU Policy expired may still be covered—assuming, of course, that the other 

requirements of the Insuring Agreement are met—but only if those claims are “interrelated” 

to claims that were first made during the policy period.  Here, there is no dispute that the 

Nassar Athlete Lawsuits are interrelated because they all have the same common nexus of 

fact, i.e., the athletes’ alleged sexual abuse by Dr. Nassar.  But, an open issue of fact is when

the claim relating to Dr. Nassar’s alleged abuse was first made.  Certain facts strongly suggest 

that, prior to May 16, 2016 (when the LIU Policy incepted), USAG was fully aware of Dr. 

Nassar’s alleged abuse and even reported that abuse to law enforcement authorities.3/  Again, 

because the LIU Policy is a claims-made policy, it is critically important when the first claim 

was made.  And, contrary to USAG’s suggestion, LIU has the right to discovery on this issue 

and should not be thwarted from that right simply because USAG elected to file the present 

motion before any discovery had been conducted, let alone LIU’s responsive pleading date.  

As with most D&O policies, the LIU Policy contains exclusions, at least two of which 

are applicable here.  First, the LIU Policy bars coverage to USAG for the Nassar-Related 

Claims4/ because they arise out of Dr. Nassar’s willful violation of a statute, i.e., the sexual 

abuse of the athletes.  Second, the LIU Policy bars coverage to USAG for the Nassar Athlete 

Lawsuits the Van Horn Indictment because they are claims for bodily injury.  

It is against this backdrop that LIU submits its reply memorandum.  The LIU Policy 

does not afford coverage to USAG for the Underlying Matters because, among other reasons:  

3/ See generally Affidavit of Corporate Representative James Scott Shollenbarger in Support of USAG’s 
Motion for Partial Summary Judgment Against LIU (ECF No. 27-1), Ex. H [Ropes & Gray Report]. 
4/ The Nassar-Related Claims include the Nassar Athlete Lawsuits, Revocation Lawsuits, Investigations, 
USOC Decertification Proceeding, and the White Deposition Subpoena.  Memorandum of Law in Opposition to 
Motion for Partial Summary Judgment of USA Gymnastics and in Support of the Cross-Motion for Summary 
Judgment of Defendant Liberty Insurance Underwriters Inc. (ECF No. 131), at 30–31 (“LIU Memo”). 
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(i) certain of the matters fall outside of the Insuring Agreement because they do not assert a 

“Claim” for a “Wrongful Act”; (ii) certain of the matters do not constitute “Interrelated 

Wrongful Acts” and, thus, cannot be considered “first made” during the Policy Period; (iii) 

the Nassar Athlete Lawsuits are barred by the policy’s conduct exclusion; (iv) the Van Horn 

Criminal Proceeding and the Nassar Athlete Lawsuits are barred by the policy’s bodily injury 

exclusion; and (v) the policy does not afford coverage for the Ancillary Matters. Separate 

from these coverage defenses, there is a question of fact as to “when” the claims were first 

made, precluding summary judgment in favor of USAG.5/

Finally, USAG has repeatedly stated that it is only seeking a decision regarding the 

duty to defend.  Nevertheless, in its Combined Response, USAG now seeks a declaration that 

it is afforded $5 million in indemnity coverage.  USAG’s request is procedurally and 

substantively flawed.  Procedurally, USAG’s indemnity-related argument, which was first 

made in the Combined Response, is improper.  Substantively, the LIU Policy does not afford 

coverage to USAG for the Underlying Matters and, even if LIU is required to defend certain 

of the Underlying Matters, which LIU denies, it is premature for USAG to seek indemnity.6/

I. THERE IS NO “CLAIM”.

USAG seeks fees and costs that it has incurred to respond to certain information requests 

from congressional committees and an investigation by the USOC.  However, to be afforded 

coverage, at a minimum, these matters must constitute a “Claim.”  The LIU Policy defines the 

5/ See Mem. Op. & Order, Diocese of Duluth v. Liberty Mut. Grp., et. al., No. 17-cv-00798 (ECF No. 20) 
(June 13, 2017) (Frank, J.) (disapproving of an insured’s motion for summary judgment before the insurers even 
filed answers to the complaint and before any discovery was performed).  This decision is attached as Exhibit 1 to 
the Declaration of Nancy D. Adams, Esq. in Support of the Reply Memorandum in Further Support of LIU’s Cross-
Motion for Summary Judgment filed herewith (“Suppl. Adams Decl.”).    
6/ The legal authority upon which USAG relies in the Combined Response expressly holds that indemnity is 
premature until the underlying claims are resolved.  See, e.g., Property-Owners Ins. Co. v. Virk Boyz Liquor 
Stores, LLC., 219 F. Supp. 3d 868, 878 (N.D. Ind. 2016) (dismissing claim for indemnity as premature).   
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term “Claim” to mean: (i) “a written demand for monetary or non-monetary relief against an 

Insured”; (ii) “the commencement of a civil or criminal judicial proceeding or arbitration against 

an Insured”; or (iii) “the commencement of a formal criminal, administrative or regulatory 

proceeding or formal investigation against an Insured . . . .”  USAG does not contend that these 

matters fall within subparagraphs (i) or (ii).  Accordingly, to qualify as a “Claim,” the matters 

must fall within the scope of subparagraph (iii).  However, based upon the plain language of 

subparagraph (iii), a “Claim” does not include the costs or expenses incurred to respond to 

informal inquiries, investigations, or information requests.7/

Relying upon pollution-related cases interpreting entirely different language under a 

commercial general liability (“CGL”) policy, USAG asserts that these matters constitute both 

“proceedings” and “investigations” and, as such, constitute Claims.  The LIU policy language, 

however, expressly requires that, for coverage to exist, there must be a formal criminal, 

administrative, or regulatory proceeding or, alternatively, a formal investigation.  USAG admits 

that it voluntarily produced witnesses and documents to both Congress and the USOC in the 

absence of any legal obligation because it did not want to “pick a fight” with either of them.8/

Although USAG may (or may not) have benefited from this business decision, the costs and 

expenses it incurred to cooperate fall outside of the Insuring Agreement because these matters do 

not constitute either: (i) a formal criminal, administrative, or regulatory proceeding; or (ii) a 

formal investigation.  Accordingly, as set forth more fully below, USAG has not met its burden 

of proof to demonstrate that these matters constitute a “Claim” under the LIU Policy. 

7/ Contrary to USAG’s assertion, Indiana law on the duty to defend “follows generally accepted principles.” 
See Fed. Ins. Co. v. Stroh Brewing Co., 127 F.3d 563, 566 (7th Cir. 1997).  
8/ Combined Response, at 10. 
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A. The Congressional Investigations and the USOC Investigation Are Not 
Formal Criminal, Administrative, or Regulatory Proceedings Commenced 
Against USAG. 

As the federal district court in Office Depot v. National Union Fire Insurance Co. held, 

the “commencement” of a “proceeding” against an insured refers to “formal legal action, such as 

the filing of a lawsuit or administrative complaint, or the conduct of a formal adjudicative 

hearing . . . .”  734 F. Supp. 2d 1304, 1320 (S.D. Fla. 2010).  This holding was based, in part, 

upon the common dictionary definitions of the terms “commence” and “proceeding.”  Id. at 

1319.  Notably, unlike here, the definition of “Claim” in Office Depot did not require that the 

proceeding be a formal one. Here, then, where the policy requires a formal proceeding to 

commence before there is a “Claim,” Office Depot’s conclusion that this language refers to 

“formal legal action” is even more applicable. USAG brushes off the idea that the word 

“proceeding” connotes the initiation of a formal legal action because, according to USAG, there 

is no such requirement in the LIU Policy.9/  In so doing, USAG simply ignores the fact that the 

term “formal” appears in subparagraph (iii).   

USAG next argues that, contrary to the term’s plain meaning, the word “proceeding” is 

neither clear nor limited.  As support for this argument, USAG relies upon two unpublished trial 

court decisions holding that the term “suit” in a CGL policy includes environmental regulatory 

actions.10/  These cases involve CGL policies and not, as here, a D&O policy.  Moreover, the 

LIU Policy does not contain the term “suit.”  As such, these cases have no application here.  See 

Am. Econ. Ins. Co. v. Motorists Mut. Ins. Co., 605 N.E.2d 162, 164 (Ind. 1992) (case law 

9/ Id. at 9. 
10/ Id. (citing Royal Crown Bottling Corp. v. Cincinnati Ins. Co., No. 49D02-0708-PL-033992 (Ind. Super. Ct. 
Oct. 27, 2008) (“vacated by agreement of the parties as a condition of settlement”),  and Ins. Marketing & Mgmt. Co. 
v. Allied Prop. & Cas. Ins. Co., No. 49D010-0412-PL-002357 (Ind. Super. Ct. Oct. 27, 2006)). 
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interpreting insurance policy language in one policy is inapplicable to different language in 

different policies).

Next, USAG asserts that, in Office Depot, the court found that “hearings” before “some 

other official tribunal” constitute a “proceeding” and, because Congress must be an “official 

tribunal” when “conducting an official investigative hearing,” the “proceeding” requirement is 

satisfied.11/   USAG is incorrect for several reasons.  First, in the LIU Policy, the term 

“proceeding” is modified by “criminal, administrative or regulatory.”  USAG does not suggest 

that either the Congressional Investigations or the USOC Investigation are “criminal, 

administrative, or regulatory.”  Second, USAG conflates “proceeding” with “investigation.” In 

Office Depot, the insured was seeking reimbursement for costs and expenses that it incurred 

when it voluntarily cooperated with the SEC prior to the SEC’s issuance of a subpoena or Wells 

Notice. 734 F. Supp. 2d at 1307–08.  Importantly, the fact that the SEC—an official tribunal—

was seeking information was not sufficient for coverage; there had to be a “formal legal action or 

hearing conducted in a court of law or before some other official tribunal.”  Id. at 1319.  Here, 

USAG does not—and cannot—assert that the congressional hearings were “formal proceedings.”  

In an attempt to create confusion where none exists, USAG then contends that “limiting 

the word ‘formal proceeding’ to ‘the orderly progression of a lawsuit’ ignores the fact that [in 

subparagraph (ii)] the ‘Claim’ definition explicitly includes ‘a civil or criminal judicial 

proceeding . . . against an Insured.’”12/  According to USAG, LIU’s interpretation thus renders 

the word “proceeding” superfluous.  Id.  This is wrong.  Contrary to USAG’s assertion, the use 

11/ Combined Response, at 9–10. 
12/ Id. at 10.   
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of the term “proceeding” in both subparagraphs (ii) and (iii) reflects the intent to afford coverage 

for formal proceedings, whether judicial or non-judicial.13/

B. The Congressional Investigations and the USOC Investigation Are Not 
Formal Investigations. 

An insured can purchase a D&O policy that affords coverage for both informal and 

formal investigations.14/  USAG elected to purchase a D&O policy that affords coverage for 

“formal investigations” only.  Having failed to purchase the broader coverage, USAG now seeks 

to obtain the benefit of insurance coverage that it neither purchased nor paid premium for.  

USAG’s attempt should be rejected.  See Mut. Sec. Life Ins. Co. v. Fid. & Deposit Co., 659 

N.E.2d 1096, 1100 (Ind. Ct. App. 1995) (“A judicial expansion of the scope of coverage would 

also deprive companies of the bargained-for allocation of risk as reflected in the premium.”).   

Similar to its “formal proceeding” argument, USAG asserts that the definition of Claim 

does not contain a “compulsory process” type requirement with respect to investigations 

coverage.15/  Here, again, USAG ignores the fact that, for coverage to exist, an investigation is 

simply not sufficient; there must be a “formal” investigation, which requires some sort of 

coercive or compulsory process as opposed to a mere “request for information and explanation.”  

Hoyt v. St. Paul Fire & Marine Ins. Co., 607 F.2d 864, 866 (9th Cir. 1979); accord ACE Am. Ins. 

Co. v. Ascend One Corp., 570 F. Supp. 2d 789, 796 (D. Md. 2008).  Next, USAG asserts that 

because, under a CGL policy, environmental regulatory notices constitute a “suit,” the 

13/ To the extent USAG is arguing that civil or criminal judicial proceedings and formal criminal, 
administrative or regulatory proceedings are synonymous with one another, USAG is mistaken.  Administrative and 
regulatory proceedings—whether they are civil or criminal—are not a judicial proceeding.   
14/ See, e.g., Valeant Pharms. Int’l, Inc. v. AIG Ins. Co., No. 18-493 (MAS) (LHG), 2019 U.S. Dist. LEXIS 
63527, at *7 (D.N.J. Apr. 12, 2019) (the definition of Loss included “Pre-Claim Inquiry Costs”); Twin City Fire Ins. 
Co. v. Oceaneering Int’l, Inc., No. H-16-666, 2017 U.S. Dist. LEXIS 47798, at *3 (S.D. Tex. Feb. 28, 2017) (same). 
15/ Combined Response, at 10. 
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Congressional Investigations and the USOC Investigation constitute a “formal investigation.”16/

As LIU has explained, legal authority interpreting the word “suit” is not applicable here.17/

Finally, USAG misapplies the holding of MusclePharm Corp. v. Liberty Insurance 

Underwriters.  712 F. App’x 745.  In MusclePharm, the SEC was conducting an investigation 

and issued over twenty subpoenas to the company and its D&Os.  Id. at 751.  Although the court 

observed that an investigation is “trying to find out the truth about something,” the court held 

that, based upon the D&O policy’s definition of “claim,” an SEC investigation was not a claim 

unless an insured person received a target letter or was issued a Wells Notice. Id. at 755.  

Likewise, here, an investigation is not a Claim unless such an investigation is formal. 

Turning to the investigations themselves, USAG seeks coverage for three congressional 

investigations, none of which constitutes a “formal investigation.”  Although Congress’s “power 

to investigate is . . . broad it is not unlimited.” Eastland v. U.S. Servicemen’s Fund, 421 U.S. 

491, 504 n.15 (1975).  Rather, “the scope of the power of inquiry . . . is as penetrating and far-

reaching as the potential power to enact and appropriate under the Constitution.”  Id.  The 

Supreme Court has “made it clear . . . that Congress is not vested with a general power to inquire 

into private affairs.”  Id.  Although Congress can gather information through a variety of 

mechanisms, congressional inquiry must be for the purpose of legislating or overseeing 

governmental matters.  Id. at 504.  Here, Congress never issued a subpoena to USAG or any of 

16/ Id. at 10–11.   
17/ See Hartford Accident & Indem. Co. v. Dana Corp., 690 N.E.2d 285, 294–97 (Ind. Ct. App. 1997) (the 
decision turned on the meaning of the undefined term “suit” under a CGL policy); Travelers Indem. Co. v. Summit 
Corp. of Am., 715 N.E.2d 926, 933 (Ind. Ct. App. 1999) (the court analyzed the meaning of the undefined term 
“suit” under a CGL policy); State Farm Fire & Cas. Co. v. Cefali, No. 45D04-0507-PL-00030, Slip Op. at 4–5 (Ind. 
Super. Ct. Jan. 25, 2007) (the relevant CGL policy provided that the insurer had a duty to defend both “claims” and 
“suits” and, unlike here, the term “claim” was not defined).  The Cefali opinion has been criticized by Judge Barker, 
in a decision subsequently endorsed by the Indiana Court of Appeals, for containing reasoning that the Indiana 
Supreme Court would not be persuaded by or adopt. See Irving Materials, Inc. v. Ohio Cas. Ins. Co., No. 1:03-cv-
361-SEB-TAB, 2008 U.S. Dist. LEXIS 18692, at *17–18 (S.D. Ind. Mar. 10, 2008); Thomson Inc. v. Ins. Co. of N. 
Am., 11 N.E.3d 982, 1019–21 (Ind. Ct. App. 2014).  
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its employees.   USAG suggests that a refusal to attend or provide the requested documents 

voluntarily would likely have resulted in the issuance of a subpoena, but there is no dispute that 

Congress did not issue a subpoena.  There is likewise no dispute that USAG voluntarily attended 

the congressional hearings and voluntarily produced documents.  Simply because USAG felt that 

the Congressional Investigations were adversarial does not mean that they were somehow 

transformed into a “formal investigation.”   

Similarly, USAG’s business decision to voluntarily cooperate with the USOC does not 

mean that there is coverage for the decision to cooperate. USAG contends that, because a 

decision to decertify is a “death sentence,” USOC’s investigation was effectively compulsory.  

The situation that USAG faces is not dissimilar to the situation of corporations or individuals 

who receive requests from the SEC or other governmental authorities to voluntarily provide 

testimony or documents.  In each of these circumstances, the corporation or individuals must 

make a business decision whether (or not) to cooperate with the government.  Although USAG 

may have received a benefit from its cooperation, this does not obligate LIU to reimburse USAG 

for the costs and expenses it incurred to cooperate.  In other words, the LIU Policy does not 

provide, as USAG suggests, “cooperation coverage.”18/  To afford USAG such coverage would 

impermissibly result in the broadening of coverage beyond that purchased by USAG.  

C. The Term “Claim” Is Not Ambiguous. 

USAG asserts that the term “Claim” is ambiguous because, in March 2018, LIU’s prior 

coverage counsel stated that it would “treat” the USOC Investigation and the House Committee 

on Oversight and Government Reform’s Investigation as a “Claim.”19/  Contrary to USAG’s 

assertion, this does not render the term ambiguous.  In the March 2018 letter to USAG, LIU 

18/ Combined Response, at 14 n.6. 
19/ Id. at 11–12.   
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expressly stated that “no action taken by [LIU] in connection with the investigation or handling 

of this matter should be deemed as an admission of coverage” under the LIU Policy.20/

Moreover, an insurer’s evolving coverage position does not render that provision ambiguous.  

See, e.g., Milbank Ins. Co. v. Indiana Ins. Co., 56 N.E.3d 1222, 1229, 1232 (Ind. Ct. App. 2016) 

(reasoning that insurer’s reservation of rights letter stating insurer’s belief that tortfeasor was an 

insured was “equivocal” about the tortfeasor’s “status as an insured,” and holding that tortfeasor 

was not an insured); see also Safe Auto. Ins. Co. v. Am. Family Mut. Ins. Co., 890 N.E.2d 737, 

742 (Ind. Ct. App. 2008).  Moreover, an insurer is entitled to change its position with respect to 

coverage.  See, e.g., Kostrzewski v. State Farm Fire & Cas. Co., No. 1:09-cv-1241-JMS-TAB, 

2010 U.S. Dist. LEXIS 126160, at *10 (S.D. Ind. Nov. 29, 2010) (“Absent a showing of 

prejudice . . . an insurer may raise additional defenses to coverage in litigation and is not bound 

by the initial grounds for denial of a claim.”).   

Furthermore, the legal authority upon which USAG relies—pollution exclusion cases in 

the CGL context—are not applicable here.21/  First, in American States Insurance Co. v. Kiger,

the court analyzed the “sudden and accidental” phrase in a pollution exclusion and, based upon 

“the insurance industry’s own interpretation of the contractual language,” found an ambiguity.  

662 N.E.2d 945, 947–48 (Ind. 1996).  Second, in Cefali, the insurer admitted in its declaratory 

judgment complaint that the insured’s interpretation of the disputed policy provision was correct; 

the insurer’s previous position (agreeing to pay defense and indemnity costs) had no bearing on 

the court’s assessment of whether the provision was ambiguous, or how it should be construed.  

No. 45D04-0507-PL-00030, Slip Op. at 3–5.  Finally, Protective Insurance Co. v. Coca-Cola 

20/ See Bond Aff. Ex. B [Mar. 12, 2018 Das Letter], at 15.    
21/ Combined Response, at 11, 31, 35.   
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Bottling Co. involved an insurer’s failure to respond to a demand letter seeking a defense from 

the insurer, which is not an issue here.  423 N.E.2d 656, 659, 661 (Ind. Ct. App. 1981). 

In sum, these inapposite cases do not establish that there is a “well-established rule” 

preventing an insurer from reevaluating its coverage position.22/  To the contrary, an insurer can 

reevaluate its coverage position without the relevant provision being deemed ambiguous.  

Milbank Ins. Co., 56 N.E.3d 1222.  Here, upon LIU’s reevaluation of two specific matters—the 

House Committee on Oversight and Government Reform’s Investigation and the USOC 

Investigation—LIU determined that neither investigation constituted a “Claim” under the LIU 

Policy.23/  Significantly, USAG does not—and cannot—assert a waiver argument because, as 

USAG is fully aware, waiver cannot be used to expand the scope of the insuring agreement.24/

Also, USAG does not assert estoppel because USAG does not—and cannot—assert that it relied 

upon LIU’s earlier coverage correspondence to its detriment.   

II. THERE IS NO “WRONGFUL ACT”. 

A. The Indiana Attorney General Investigation, the USOC Investigation, the 
White Deposition Subpoena, and the . 

USAG asserts that, because certain unidentified letters and notices that were directed to 

USAG fail to include language from the issuer disclaiming any wrongdoing, the letters and 

notices must allege a “Wrongful Act.”25/  As an initial matter, USAG bears the affirmative 

burden of proof to demonstrate that coverage exists under the LIU Policy, which necessarily 

includes demonstrating that each of these matters constitutes a “Claim” for a “Wrongful Act.”  

22/ Id. at 12.  
23/ The March 12, 2018 letter did not address—one way or the other—the congressional inquiries by the 
House Committee on Energy and Commerce or the Senate Committee on Commerce, Science, and Transportation 
because the inquiries had not been noticed to LIU at that time. 
24/ See LIU Memo, at 16 n.73.   
25/ Combined Response, at 16–20.   
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Notably, USAG does not even attempt to identify the purported “letters or notices” upon which it 

is relying and, on that ground alone, USAG’s fails to satisfy its burden.  

Substantively, the cases upon which USAG relies do not provide support for the novel 

proposition that, because the unidentified letters and notices purportedly lack “disclaimer 

language,” they allege a “Wrongful Act.”  First, in MusclePharm, the court held that, until the 

SEC issued a Wells Notice, the SEC had not alleged a “wrongful act” under the relevant D&O 

policy.  712 F. App’x at 756.  There, the court compared the SEC’s initial investigation order 

letter—which stated that “the Commission has not determined whether any of the persons or 

companies mentioned in the order have committed any of the acts described …”—with a 

subsequent Wells Notice, recommending an enforcement action.  Id. at 755–56. The court held 

that the Wells Notice alleged a “wrongful act” because it contained specific allegations of 

wrongdoing.  As such, the court’s decision was not based on the fact that the Wells Notice 

lacked “disclaimer” language.  Second, in Oceans Healthcare, LLC v. Illinois Union Insurance 

Co., the court held that an Office of the Inspector General (“OIG”) subpoena “contain[ed] all of 

the information” necessary to conclude the OIG was “alleging a wrongful act.” C.A. No. 4:18-

cv-00175, 2019 U.S. Dist. LEXIS 54844, at *20 (E.D. Tex. Mar. 30, 2019).  Here, unlike Oceans 

Healthcare, USAG has made no attempt to satisfy its burden to identify the language in any 

purported letter or notice that would satisfy the “Wrongful Act” requirement in connection with 

the Indiana Attorney General’s Investigation, the USOC Investigation, the White Deposition 

Subpoena, or the .

B. The Van Horn Criminal Proceeding. 

There is no dispute that, to constitute a “Wrongful Act,” the alleged act must have been 

“committed or attempted by an Insured Person in their capacities as such.”  The parties 
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apparently dispute whether Van Horn’s alleged sexual assault of a minor can occur within her 

capacity as an employee of USAG.  According to USAG, Van Horn is innocent until proven 

guilty.  USAG also states Van Horn was at work when the alleged sexual assault occurred.  Both 

of these statements are irrelevant for purposes of coverage.  Van Horn’s alleged sexual assault of 

a minor did not occur within her capacity as an employee of USAG, precluding coverage.  See 

Fed. Ins. Co. v. Sandusky, No. 4:11-cv-02375, 2013 U.S. Dist. LEXIS 29740, at *10, *15–16 

(M.D. Pa. Mar. 1, 2013) (holding that there was no duty to defend because the employee was not 

acting in his capacity as an employee or executive of the company when “sexually abusing and 

molesting” the victims named in the criminal and civil cases brought against him); Sanchez by 

Rivera v. Montanez, 645 A.2d 383, 388 (Pa. Commw. Ct. 1994) (noting that an assault is not 

committed with an intent of performing the business of the employer and is not within the scope 

of employment).  None of the cases cited by USAG arises out of the alleged sexual assault of a 

minor and, thus, are simply not applicable here.   

C. The Insuring Agreement Controls. 

Recognizing that these matters do not assert a “Claim” for a “Wrongful Act,” USAG 

boldly asserts that LIU’s duty to defend is broader—and, in fact, significantly broader—than the 

Insuring Agreement.26/  Stated differently, according to USAG, even if a matter clearly falls 

outside of the scope of the Insuring Agreement—including, for example, the “claim first made” 

requirement of this “claims-made” policy—LIU must nonetheless provide a defense to USAG.  

However, the duty to defend cannot be broader than the scope of coverage afforded under an 

insurance policy and, therefore, USAG’s attempt should be rejected for at least two reasons.  

26/ Id. at 24–25 
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First, under Indiana law, “[w]hen the nature of the claim is obviously not covered by the 

policy of insurance, there is no duty to defend.”  Transamerica Ins. Servs. v. Kopko, 570 N.E.2d 

1283, 1285 (Ind. 1991).  While it is true that an insurance company must defend “risks it has 

insured” even if the underlying litigation is “unfounded, false or fraudulent,” the insurer “can 

properly refuse to defend” when “the underlying factual basis of the complaint, even if proved 

true, would not result in liability under the insurance policy.”  Cincinnati Ins. Co. v. Mallon, 409 

N.E.2d 1100, 1105 (Ind. Ct. App. 1980).  In other words, the duty to defend is bounded by the 

insuring agreement; the insurer does not have a duty to defend matters for which there is no 

possibility of coverage.  See Am. States Ins. Co. v. Aetna Life & Cas. Co., 379 N.E.2d 510, 517–

18 (Ind. Ct. App. 1978) (“An insurer’s duty to defend suits against its insured is determined by 

reference to the language in the insurance policy. . . . [the insurer] could not be held to have been 

required to defend” where the underlying complaint “alleged a set of facts . . . which was not 

covered by [the] policy . . . .”).   

Second, led to its logical conclusion, USAG’s argument would negate the “claims-made” 

coverage afforded by the LIU Policy.  Under USAG’s theory, the Insuring Agreement would 

have no bearing whatsoever on LIU’s duty to defend.  Aside from the fact that this is contrary to 

well-established insurance law, USAG’s reasoning would lead to the absurd result that LIU 

would have a duty to defend any “Claim” made against USAG regardless of when the “Claim” 

was first made, which is clearly not the intent of “claims-made” coverage or, in particular, the 

LIU Policy.  See Emmis Commc’ns Corp. v. Ill. Nat’l Ins. Co., 323 F. Supp. 3d 1012, 1026 (S.D. 

Ind. 2018).  As such, USAG’s attempt to circumvent the Insuring Agreement and impermissibly 

broaden LIU’s defense obligation should be rejected.
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III. INTERRELATED CLAIMS: THE INDIVIDUAL CRIMINAL MATTERS ARE NOT 

INTERRELATED TO THE NASSAR ATHLETE LAWSUITS. 

USAG asserts that, if there is any connection whatsoever to Dr. Nassar, then any 

resulting matters are “interrelated.”  But, the fact that the matters originated from Dr. Nassar’s 

conduct is insufficient to establish an “interrelated” claim. See, e.g., Glascoff v. OneBeacon 

Midwest Ins. Co., No. 13 Civ. 1013 (DAB), 2014 U.S. Dist. LEXIS 64858, at *19–21 (S.D.N.Y. 

May 8, 2014).  When analyzing interrelatedness, courts will consider “whether the acts in 

question are connected by time, place, opportunity, pattern, and perhaps most importantly, by 

method or modus operandi.”  Capital Growth Fin. LLC v. Quanta Specialty Lines Ins. Co., No. 

07-809908-CIV-HURLEY, 2008 U.S. Dist. LEXIS 65814, at *11 (S.D. Fla. July 29, 2008).  

Courts generally find claims to be distinct from one another, and therefore not interrelated, where 

different plaintiffs, different facts, and different allegations are involved. See Lehigh Valley 

Health Network v. Exec. Risk Indem., Inc., No. 1999-cv-5916, 2001 U.S. Dist. LEXIS 73, at 

*21–29 (E.D. Pa. Jan. 5, 2001).  In this regard, Emmis Communications Corp., upon which 

USAG relies, is instructive.  323 F. Supp. 3d 1012.  There, the court found that lawsuits were not 

“interrelated” because they did not share common operative facts that provided support for the 

various legal claims that were being made.  Id. at 1027.   

Because the Individual Criminal Matters were not noticed until after the LIU Policy 

expired, USAG is only afforded coverage for them if they constitute an “interrelated wrongful 

act.”  Here, the Interrelated Wrongful Act—or common operative fact—is Dr. Nassar’s sexual 

abuse of the female athletes.  Stephen Penny was indicted because he allegedly obstructed a 

criminal investigation into Dr. Nassar’s conduct.  Although those documents might bear upon 

Dr. Nassar’s misconduct, Mr. Penny is being charged with destroying documents.  Second, the 
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 and not, as USAG contends, Dr. Nassar’s alleged sexual abuse of the female 

athletes.  As for the Van Horn Indictment, it alleges that Van Horn sexually abused a female 

athlete.  To treat these lawsuits as “Interrelated Wrongful Acts” with other claims “first made” 

during the Policy Period “would be to grant the insured more coverage than [it] bargained for 

and paid for.” Glascoff, 2014 U.S. Dist. LEXIS 64858, at *21 (internal quotation marks omitted). 

IV. THE LIU POLICY CONTAINS EXCLUSIONS THAT BAR COVERAGE FOR CERTAIN 

UNDERLYING MATTERS. 

A. The Conduct Exclusion.27/

USAG asserts there are four reasons why the Conduct Exclusion is not applicable, all of 

which are incorrect.  First, USAG asserts that, if Dr. Nassar’s conduct does not constitute a 

“Wrongful Act,” then the Conduct Exclusion does not apply.  USAG’s argument incorrectly 

presumes that the Conduct Exclusion contains a capacity requirement.  Contrary to USAG’s 

assertion, the applicability of the Conduct Exclusion depends on the willful violation of law by 

an Insured, i.e., Dr. Nassar.28/  Moreover, whether Dr. Nassar would be afforded coverage for the 

Nassar-Related Claims has no bearing on the applicability of the Conduct Exclusion to USAG.  

Second, the Conduct Exclusion applies to USAG when any Insured willfully violates a 

statute.  USAG’s suggestion that Holiday Hospitality should be disregarded as bad law is flawed. 

As an initial matter, it is controlling precedent from the Indiana Supreme Court.  The decision to 

consider a certified question does not render legal authority non-binding.  See Am. Fam. Mut. 

Ins. Co. v. McCowan, 97 N.E.3d 233 (Ind. 2018).  Moreover, the Indiana Court of Appeals 

27/ Id. at 26. 
28/ USAG also asserts that LIU initially claimed that Dr. Nassar was not an Insured Person and now claims 
that the female athletes do not allege a “Wrongful Act” against him.  These positions are not inconsistent.  LIU 
initially asserted that Dr. Nassar may not be an insured because he was not an employee of USAG.  In response, 
USAG informed LIU that Dr. Nassar was a volunteer for USAG, and thus he qualified as an “Insured Person” under 
the LIU Policy.  There is no capacity requirement for an “Insured Person.”  In contrast, to be a “Wrongful Act,” the 
alleged act must have occurred in the Insured Person’s capacity as such.   
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recently cited Holiday Hospitality as good law. See United Farm Family Mut. Ins. Co. v. 

Matheny, 114 N.E.3d 880, 885 n.3 (Ind. Ct. App. 2018) (citing Holiday Hospitality for the 

proposition that the “obligation to defend or indemnify is relieved as to all insured parties even 

when exclusionary act committed by only one insured”).  As for USAG’s discussion of 

Frankenmuth, the Indiana Supreme Court did not need to address that decision in Holiday 

Hospitality.  The Frankenmuth holding is limited to the “procedural posture” of collateral 

estoppel.  Frankenmuth Mut. Ins. Co. v. Williams, 690 N.E.2d 675, 679 (Ind. 1995). 

Third, USAG contends that the Conduct Exclusion is only applicable to the individuals 

who were the subject of the criminal matters.  USAG ignores the fact, however, that the Conduct 

Exclusion bars coverage when there has been a final adjudication that the excludable conduct 

occurred.  USAG also ignores the fact that the exclusion does not require an adjudication with 

respect to each and every underlying lawsuit that the prohibited conduct occurred.  As LIU has 

previously explained, certain D&O policies contain such language but there is no such 

requirement here.  Moreover, as USAG asserts, it is Dr. Nassar’s alleged conduct—the sexual 

assault of the Athlete Plaintiffs—that renders certain matters a “Claim” arising from “Interrelated 

Wrongful Acts.”  Again, it is this very conduct—the sexual assault of the Athlete Plaintiffs—that 

not only results in certain matters constituting interrelated “Claims” but also results in the 

applicability of the Conduct Exclusion to all of them.  See Nat’l Collegiate Athletic Ass’n v. Ace 

Am. Ins. Co., No. 49D10-1601-PL-001570 (Ind. Super. Ct. June 1, 2019).29/ 

Fourth, USAG appears to suggest that, because LIU did not raise the Conduct Exclusion 

in its March 2018 coverage correspondence, it is now barred from asserting the exclusion now.  

As an initial matter, USAG’s factual premise is incorrect.  From its earliest coverage 

29/ This decision is attached to the Suppl. Adams Decl. at Exhibit 2. 
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correspondence—well before Dr. Nassar pleaded guilty—LIU has raised the Conduct Exclusion 

as a potential defense to coverage.30/  Moreover, as explained above, the fact that LIU has 

continued to evaluate (and reevaluate) coverage for these matters does not preclude LIU from 

correctly asserting an exclusion that LIU has raised since at least July 19, 2016.  Finally on this 

point, USAG uses the term “estoppel” in a parenthetical, but USAG correctly does not—and 

cannot—assert estoppel here.  As USAG is presumably fully aware, to assert estoppel, it must 

prove prejudice, which it has not, and cannot, demonstrate.  See Terre Haute First Nat’l Bank v. 

Pac. Emp’rs Ins. Co., 634 N.E.2d 1336, 1338 (Ind. Ct. App. 1993).  

B. The Bodily Injury Exclusion. 

USAG incorrectly argues that, because the Bodily Injury Exclusion in the LIU Policy 

contains an exception for Claims for “emotional distress” or “mental anguish” brought by a 

Third Person, the exclusion does not apply to the Nassar Athlete Lawsuits.  The Bodily Injury 

Exclusion contains no exceptions with respect to a Claim for “bodily injury”; thus, LIU has no 

duty to defend any Claim for “bodily injury.”  Both the Nassar Athlete Lawsuits and the Van 

Horn Indictment are based on the sexual assault of minors (i.e., bodily injury).  Accordingly, the 

Bodily Injury Exclusion bars coverage for these matters.  

V. THERE IS NO DUTY TO DEFEND CLAIMS OUTSIDE OF THE INSURING AGREEMENT. 

Neither the Thomson case nor basic principles of insurance law support USAG’s 

contention that LIU must defend any matter that could potentially impact a covered matter.  

More specifically, in Thomson, the court found that the defense actions were “reasonable and 

necessary” in the context of a single class action against the insured.  Thomson Inc., 11 N.E.3d at 

987, 1026–27.  Here, USAG seeks coverage for a wide variety of matters, not within a single 

30/ See July 19, 2016 Letter from Lauren Schivley to Thomas James, attached as Exhibit 3 to the Suppl. Adams 
Decl. 
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lawsuit.  However, none of these matters constitute a “Claim” for a “Wrongful Act.”31/

Moreover, as LIU has previously explained, an insurer’s duty to defend does not extend to any 

and all matters—regardless of whether those matters do (or do not) fall within the applicable 

insuring agreement—just because a consistent defense could potentially be beneficial.  At most, 

the duty to defend would include offensive claims brought by the insured that minimize or 

eliminate liability, such as contribution or indemnification claims.  See 3 New Appleman on 

Insurance law Library Edition, § 17.07[1] (“Reimbursable defense fees incurred to minimize or 

eliminate liability may include the cost of investigating the underlying claim, or prosecuting 

cross-claims or third-party claims for contribution or indemnity.” (emphasis added)).  But even 

then, such matters could not constitute a “Claim” for a “Wrongful Act.” 

Here, USAG is attempting to significantly expand the proposition that Thomson supports 

in passing—that the duty to defend includes affirmative claims brought by the insured against 

others that could limit or defeat its own liability—to require an insurer to defend other actions 

brought by third parties against the insured so long as it could be said that matters in those other 

defensive actions could affect a matter in which the insurer has a duty to defend.  Such an 

extension would violate the cardinal rule of duty-to-defend law: the analysis turns on “the 

allegations contained within the complaint” in addition to “those facts known or ascertainable by 

the insurer after reasonable investigation.” Liberty Mut. Ins. Co. v. OSI Indus., Inc., 831 N.E.2d 

192, 198 (Ind. Ct. App. 2005) (emphasis added).  If there is no coverage for a matter, “then no 

defense is required.”  Id.  USAG’s theory would require insurers to undertake a duty to defend 

ancillary cases that fall outside of a policy’s insuring agreement simply because there is a 

31/ Knepper & Bailey, at § 24.07 (“Because a counterclaim or a cross-claim does not constitute a claim against 
a D&O, the cost of prosecuting such a counterclaim or cross-claim is not covered Loss under a D&O policy.”).  
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possibility such cases could assist in the defense of another matter that the insurer is defending.  

USAG’s theory is unsupported by either Thomson or basic tenets of insurance law.  

VI. TO THE EXTENT THIRD PARTY EPL COVERAGE EXISTS UNDER THE LIU POLICY, IT IS 

SUBJECT TO A $250,000 SUBLIMIT OF LIABILITY. 

As USAG concedes, it failed to address the LIU Policy’s $250,000 sublimit in its initial 

motion, which renders USAG’s argument procedurally fatal.  Nevertheless, in its Combined 

Response, USAG argues that the $250,000 sublimit for Third Party EPL claims should not apply 

because it is contained in an endorsement and because USAG would not understand the term 

“Third Party EPL.”32/  USAG’s argument with respect to Third Party EPL is incorrect for three 

reasons.  First, the policy that was in effect prior to the LIU Policy stated that the sublimit 

applied to “any Claim brought by or on behalf of any Third Party for Employment Practices 

Wrongful Acts.”33/  Thus, USAG would have been aware of this issue.  To the extent USAG 

contends otherwise, this is a disputed issue of fact precluding summary judgment.  Second, since 

at least 2016, LIU has maintained that the $250,000 sublimit is applicable.34/  Third, to the extent 

USAG argues that Third Party EPL coverage is not applicable because Nassar was not an 

employee of USAG, USAG ignores the Athlete Plaintiffs’ allegation that Nassar was an 

employee of USAG, demonstrating that it is premature to resolve indemnity issues.35/   

Regardless, given the factual issues at play, the applicability of the $250,000 sublimit is 

inappropriate for summary judgment where LIU has not been afforded the opportunity to take 

any discovery in this case.   

32/ Combined Response, at 41–43. 
33/ See Endorsement No. 8 to 2015-2016 LIU Policy, attached as Exhibit 4 to the Suppl. Adams Decl.; 
compare with LIU Policy at MP-003204.    
34/ See Suppl. Adams Decl. Ex. 3 [July 19, 2016 Schivley Letter].  
35/ See, e.g., Adams Decl. Ex. 2 [Doe 04 Compl.] at ¶¶ 6, 182; Adams Decl. Ex. 15 [PCNE Doe Complaint], at 
¶¶ 7–9.   
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/s/ Nancy D. Adams
Nancy D. Adams (BBO # 560970) 

(admitted pro hac vice)
Laura B. Stephens (BBO # 674085) 
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