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LIBERTY INSURANCE UNDERWRITERS INC. 
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I, Nancy D. Adams, declare as follows:

1. I am counsel for Defendant Liberty Insurance Underwriters in the above action. I
am a member of the law firm Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.

2. This Declaration is submitted in support of the Reply Memorandum in Further
Support of the Cross-Motion for Summary Judgment of Liberty Insurance
Underwriters Inc.

3. Attached hereto as Exhibit 1 is a copy of a decision issued on June 13, 2017 in the
matter titled Diocese of Duluth v. Liberty Mutual Group et al., Civ. Nos. 17-798
and 17-1167 (D. Minn. June 13, 2017).

4. Attached hereto as Exhibit 2 is a copy of a decision issued on June 1, 2019 in the
matter titled National Collegiate Athletic Association v. Ace American Insurance
Company et al., No. 49D10-1601-PL-001570 (Ind. Super. Ct. June 1, 2019).

5. Attached hereto as Exhibit 3 is a copy of a July 19, 2016 letter from Lauren
Schivley to Thomas James.

6. Attached hereto as Exhibit 4 is a copy of Endorsement No. 8 to Policy No.
DOCHAA5JSQ001 (policy period: May 16, 2015 to May 16, 2016) issued to
USA Gymnastics by LIU.

I declare, under the pains and penalties of perjury, that the statements above are true
and correct to the best of my knowledge and belief.

Executed this 7th day of June, 2019.

Nancy Adams

88296120
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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

________________________________________________________________________

In re: Bankruptcy Case No.: 15-50792

Diocese of Duluth, Chapter 11

Debtor-in-Possession.
________________________________________________________________________

Diocese of Duluth, Adversary Proceeding No.: 16-05012

Plaintiff-Respondent, Civil Nos. 17-798 (DWF/LIB);
17-1167 (DWF/LIB)

v.
MEMORANDUM

LIBERTY MUTUAL GROUP, a OPINION AND ORDER
Massachusetts corporation; CATHOLIC
MUTUAL RELIEF SOCIETY OF
AMERICA, a Nebraska corporation;
FIREMAN’S FUND INSURANCE
COMPANY, a California corporation;
CHURCH MUTUAL INSURANCE
COMPANY, a Wisconsin corporation;
and THE CONTINENTAL INSURANCE
COMPANY, an Illinois corporation,

Defendants-Appellants.
________________________________________________________________________

Kevin J Walsh, Esq., and Nancy Darlene Adams, Esq., Mintz, Levin, Cohn, Ferris,
Glovsky and Popeo, P.C.; and Kristi K. Brownson, Esq., Brownson & Linnihan, counsel
for Defendant-Appellant Liberty Mutual Group.

Charles E. Jones, Esq., Moss & Barnett, P.A., counsel for Defendant-Appellant Fireman's
Fund Insurance Company.

Christian A. Preus, Esq., Bassford Remele; and Beth A. Jenson Prouty, Esq., Arthur
Chapman, counsel for Defendant-Appellant Church Mutual Insurance Company

Darin James Van Thournout, Esq., and David Clayton Christian, II, Esq., David Christian
Attorneys LLC; and Jeanne H. Unger, Esq., Andrea E. Reisbord, Esq., and Jeffrey D.
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Klobucar, Esq., Bassford Remele; and Laura K. McNally, Esq., Loeb & Loeb, LLP,
counsel for Defendant-Appellant The Continental Insurance Company.

Abigail M. McGibbon, Esq., and Phillip L. Kunkel, Esq., Gray Plant Mooty; and
James Richard Murray, Esq., and Jared Zola, Esq., Blank Rome LLP, counsel for
Plaintiff-Respondent.
________________________________________________________________________

INTRODUCTION

In this action, insurers move to certify certain questions for review to the district

court pursuant to 28 U.S.C. § 158(a)(3) from a bankruptcy court’s orders interpreting the

insurers’ insurance agreements with a Catholic Diocese. For the reasons detailed below,

the Court denies the insurers’ motions.

BACKGROUND

Plaintiff-Respondent Diocese of Duluth (generally, the “Diocese”) filed for

bankruptcy in December 2015 after a jury found the Diocese liable for the sexual abuse

of a child by a Catholic priest. The Diocese then filed an adversary proceeding in

bankruptcy court against its insurers seeking a declaration of coverage for claims from

clergy sexual abuse. Defendants-Appellants Liberty Mutual Group (“Liberty Mutual”),

Fireman’s Fund Insurance Company (“Fireman’s Fund”), The Continental Insurance

Company (“Continental”), Church Mutual Insurance Company (“Church Mutual”) are

some of the Diocese’s insurers (collectively, the “Insurers”).1

According to the parties, 125 proof of claims have been filed, some of which date

back to the early 1950s. At issue here, the Diocese seeks coverage under insurance

1 Defendant Catholic Mutual Relief Society of America did not take part in either
motion currently before the Court.

Ý ßÍ Û ðæï éó½ª óððéç è óÜ É Ú Ü ±½«³ »²¬î ð Ú ·́»¼ ðêñï í ñï é Ð ¿¹»î ±º çCase 19-50012    Doc 164-1    Filed 06/20/19    EOD 06/20/19 15:50:36    Pg 3 of 10



3

agreements ranging from the 1960s through the 1980s. Discovery has not yet begun in

the adversary proceeding, and the Diocese has yet to produce full insurance agreements

for any of these policies. Despite not performing discovery, and before the Insurers even

filed their answers, the Diocese moved for partial summary judgment for interpretation

and coverage issues for the yet-to-be-produced insurance policies. What’s more, the

parties have not yet developed the factual record underlying the claims for coverage.

One of the Diocese’s motions sought an order that each instance of sexual abuse

was a separate occurrence under the insurance agreement. With occurrence-based

insurance agreements, whether the events constitute one or multiple occurrences is

relevant to the amount of coverage. Typically, insurers cap the coverage on a

per-occurrence basis, and insureds will occasionally pay deductibles on a per-occurrence

basis. Additionally, insurance agreements sometimes have language that merges multiple

occurrences into a single occurrence if certain conditions are met. In addressing the

occurrence motion, the bankruptcy court concluded that Minnesota applies an

“actual-injury” test to determine whether events constituted an occurrence under the

insurance policies. As a result, the bankruptcy court determined that each instance of

abuse was a separate occurrence under the policies.

Additionally, the Diocese moved for partial summary judgment seeking a

declaration that a professional-services exclusion in some of Liberty Mutual’s policies

did not apply. The Diocese brought this motion even though it was unable to provide

complete insurance agreements to the bankruptcy court. But apparently in some of the

policies, Liberty Mutual was not obliged to provide coverage for damages arising from

Ý ßÍ Û ðæï éó½ª óððéç è óÜ É Ú Ü ±½«³ »²¬î ð Ú ·́»¼ ðêñï í ñï é Ð ¿¹»í ±º çCase 19-50012    Doc 164-1    Filed 06/20/19    EOD 06/20/19 15:50:36    Pg 4 of 10



4

the performance of professional services. In resolving the motion, the bankruptcy court

determined that sexual abuse could never meet the conditions for the

professional-services exclusion.

DISCUSSION

I. Legal Standard

District courts have limited jurisdiction to hear appeals from the bankruptcy court.

28 U.S.C. § 158. When, as here, the parties appeal a non-final order pursuant to

§ 158(a)(3), courts in the Eighth Circuit “typically apply the standards found in 28 U.S.C.

§ 1292(b) which define the jurisdiction of courts of appeal to review interlocutory

orders.” In re Yehud-Monosson USA, Inc., 472 B.R. 868, 882 (D. Minn. 2012), aff’d

sub nom. Isaacson v. Manty, 721 F.3d 533 (8th Cir. 2013). Under § 1292(b), an

interlocutory appeal is appropriate when: “(1) the order involves a controlling question

of law; (2) there is substantial ground for difference of opinion; and (3) certification will

materially advance the ultimate termination of the litigation.” White v. Nix, 43 F.3d 374,

377 (8th Cir. 1994) (quotation omitted). “Section 1292(b) is best used to inject an

element of flexibility into the technical rules of appellate jurisdiction established for

final-judgment appeals under § 1291 and for interlocutory appeals under § 1292(a).”

Charles Alan Wright, Arthur R. Miller & Edward H. Cooper, Fed. Prac. & Proc. § 3930

(3d ed. 2017). Nonetheless, motions for certification should be “granted sparingly and

with discrimination” due to the additional burdens that such appeals place on both the

court and the litigants. Nix, 43 F.3d. at 376. Section 1292(b) certification should be used
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only in exceptional cases, and the movant bears a heavy burden to prove that the case is

“an exceptional one in which immediate appeal is warranted.” Id.

The Insurers raise four issues they wish to certify for appeal: (1) whether the

Diocese must show a prima facie case for coverage before occurrence is interpreted;

(2) whether the actual-injury trigger should decide the number of occurrences;

(3) whether Diocese of Winona2 is binding on the definition of occurrences—a decision

where the Eighth Circuit concluded that the diocese’s liability from the abuse was one

occurrence; and (4) whether the number of occurrences is decided on a per-victim,

per-priest, and per-policy basis. Separately, Liberty Mutual seeks to certify: (1) whether

the Diocese must first demonstrate that coverage applies before exclusions are examined;

and (2) whether the professional-service exception applies.

II. Analysis

A. Controlling Question of Law

The first prong of the § 1292(b) analysis asks whether the issue for certification is

a controlling question of law. The issue is controlling if a reversal on interlocutory

appeal “might save time for the district court, and time and expense for the litigants.”

Wright & Miller, Fed. Prac. & Proc. § 3930. Additionally, the issue must be a question

of law rather than one of fact or one within the discretion of the trial court. See Nix,

43 F.3d. at 377. Typically, a motion for summary judgment is ill-suited for certification

because it requires the court to delve into a complex fact record. In re Text Messaging

2 Diocese of Winona v. Interstate Fire & Cas. Co., 89 F.3d 1386 (8th Cir. 1996).

Ý ßÍ Û ðæï éó½ª óððéç è óÜ É Ú Ü ±½«³ »²¬î ð Ú ·́»¼ ðêñï í ñï é Ð ¿¹»ë ±º çCase 19-50012    Doc 164-1    Filed 06/20/19    EOD 06/20/19 15:50:36    Pg 6 of 10



6

Antitrust Litig., 630 F.3d 622, 626 (7th Cir. 2010) (Posner, J.). Here, however, the

bankruptcy court granted partial summary judgment before discovery had commenced.

Thus, the Court can review the bankruptcy court’s order without being bogged down in a

detailed record.

Nonetheless, courts generally do not certify issues of contract interpretation for

interlocutory appeal. See, e.g., RFC & RESCAP Liquidating Trust Litig., Civ.

No. 13-3451, 2016 WL 3410332, at *3 (D. Minn. June 20, 2016) (“As the issue here is

one of contract interpretation, it fails to constitute a controlling question of law under

§ 1292.”); Aristocrat Leisure Ltd. v. Deutsche Bank Trust Co. Americas, 426 F. Supp. 2d

125, 128 (S.D.N.Y. 2005). Here, many of the issues that the Insurers seek to certify

focus on how the bankruptcy court interpreted the insurance agreement. Specifically, the

Insurers seek to certify questions about how the bankruptcy court interpreted

“occurrence,” and how the bankruptcy court applied the personal-services exclusion.

These questions are not appropriate for certification. Similarly, the Court cannot certify

questions into whether the bankruptcy court properly granted partial summary judgment

before the factual record was developed. See In re Text Messaging, 630 F.3d at 626

(noting that whether the plaintiff had presented sufficient evidence to show a genuine

issue of material fact to avoid summary judgment “is not a question of law within the

meaning of § 1292(b)”).

What’s left is the legal issue of whether a court can interpret a contract or apply

exclusions before the insured proves the contents of that contract. This issue is

controlling because it will alter the Diocese’s current practice of having the bankruptcy
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court interpret and apply contract terms before those terms are proven or the facts

underlying the claims are developed.

B. Substantial Ground for Difference Of Opinion

The second prong of § 1292(b) requires the movant to show that there are “a

sufficient number of conflicting and contradictory opinions” on the issue. Union Cty.,

Iowa v. Piper Jaffray & Co., 525 F.3d 643, 647 (8th Cir. 2008). Here, there is a

sufficient difference of opinion on whether the bankruptcy court erred by interpreting and

applying exclusions before the Diocese proved the content of the insurance agreements.

In fact, Minnesota law is clear that summary judgment is inappropriate when the

existence of a contract and its terms are in genuine dispute. See, e.g., Loftness

Specialized Farm Equip., Inc. v. Twiestmeyer, 818 F.3d 356, 361 (8th Cir. 2016)

(applying Minnesota law). Similarly, under Minnesota law, the insured bears the initial

burden of demonstrating a prima facie case of coverage. See, e.g., Midwest Family Mut.

Ins. Co. v. Wolters, 831 N.W.2d 628, 636 (Minn. 2013). The bankruptcy court

interpreted certain terms and decided that certain exclusions did not apply without the

benefit of the contracts and before any discovery. Without the contracts, the bankruptcy

court’s orders are, at best, advisory. Indeed, the bankruptcy court seemingly

acknowledges this by noting that its decision interpreting occurrence will apply only to

those agreements that are later proven to be occurrence-based. (Civ. No. 17-1167, Doc.

No. 1-3, Ex. A at 14 n.3.) Thus, there are substantial grounds under Minnesota law to

disagree with the bankruptcy court’s order.
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C. Materially Advance the Termination of the Litigation

The last prong of § 1292(b) requires that certifying the issue for appeal will

materially advance the ultimate termination of the litigation. While nominally focused on

the termination of the litigation, this prong is satisfied when the appeal will minimize

“the total burdens of litigation on parties and the judicial system by accelerating or at

least simplifying trial court proceedings.” Wright & Miller, Fed. Prac. & Proc. § 3930.

If, however, the “litigation will be conducted in substantially the same manner regardless

of our decision, the appeal cannot be said to materially advance the ultimate termination

of the litigation.” Nix, 43 F.3d. at 378-79.

Here, an appeal will not materially advance the termination of the litigation.

While the Court is concerned with the practice of interpreting contracts in the abstract, an

appeal now will not advance the litigation because the bankruptcy court’s orders could be

proven correct once the record is developed and the contracts are produced. Thus,

granting the motion for certification would not materially advance the termination of the

litigation. Further, the insurers will have an opportunity to later appeal the bankruptcy

court’s contract interpretations, which also factors against certifying the issues for appeal.

In reaching this conclusion, the Court presumes that the Diocese will not be able to

continue moving for partial summary judgment before the facts of the underlying claims

are developed and the Diocese proves that coverage applies to those claims.

Additionally, the Court presumes that the bankruptcy court’s orders will not curtail the

scope of discovery into the underlying claims.
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ORDER

Based on the files, records, and proceedings herein, and for the reasons stated

above, IT IS HEREBY ORDERED that:

1. Liberty Mutual’s Motion for Leave to File Appeal, Civ. No. 17-798

(Doc. No. [1]) is DENIED.

2. The Insurers’ Motion for Leave to File Appeal, Civ. No. 17-1167

(Doc. No. [1]) is DENIED.

Dated: June 13, 2017 s/Donovan W. Frank
DONOVAN W. FRANK
United States District Judge
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STATE OF INDIANA ) MARION SUPERIOR COURT
) ss: CIVIL DIVISION 10

COUNTY OF MARION ) CAUSE NO. 49D10-1601—PL-001570

NATIONAL COLLEGIATE ATHLETIC
ASSOCIATION,

A ’
-

plaintiff FELED
v. JUN o1 2mg

“flak CL flmxACE AMERICAN INSURANCE COMPANY, et.a1.,
CL ngomcmm

Defendants.

VVVVVUVVVVV

ORDER ON PARTIES’ MOTIONS FOR PARTIAL SUMMARYJUDGMENT

Summary

The parties seek partial summary judgment regarding Defendants’ insurance

coverage for certain underlying class actions claiming illegal student—athlete financial

aid rules and federal labor law Violations, and application of policies’ “related wrongful

acts” and prior notice exclusions.

The Court finds the underlying claims seeking antitrust relief against Plaintiff’s

rules limiting and defining student—athlete financial aid, and claims for wages pursuant

to the federal Fair Labor Standards Act, are related t0 prior claims for “wrongful acts”

that is, enforcement ofNCAA Bylaws 15.01 ism and 16.01m., first made during a

previous policy period, and are not covered.

Facts and Procedural History

The Plaintiff National Collegiate Athletic Association (“NCAA”) seeks

insurance coverage for four underlying actions under one or more sets 0f claims made

1
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MM»
and reportedhpolicies that were issued to the NCAA by various Defendants for four

different policy periods. The material facts are la-pgely undisputed:

1. Applicable NCAA Bylawsl

General Rules Regarding Permitted Grants—In—Aid and Ineligibility

15.01.1 Institutional Financial Aid Permitted. A student—athlete may

receive scholarships 0r educational grants—in-aid administered by . . . an educational

institution that do not conflict with the governing legislation of this Association.

15.01.2 Improper Finahcial Aid. Any student—athlete who receives financial

aid other than that permitted by the Association shall not be eligible for intercollegiate

athletics.

16.01.1 Eligibility Effect ofViolation. A student-athlete shall not receive any

extra benefit. Receipt by a student—athlete of an award, benefit or expense allowance not

authorized by NCAA legislation renders the student-athlete ineligible for athletics

competition in the sport for which the improper award, benefit or expense was received.

If the student—athlete r'eceives an extra benefit not authorized by NCAA legislation, the

individual is ineligible in all sports.

Rules Regarding Maximum Financial Aid

15.02.5 Full Grant-in-Aid. A full grant-in-aid is financial aid that consists 0f

tuition and fees, room and board, and required course—related books.

15.01.7 Maximum Institutional Financial Aid to Individual. An

institution shall not award financial aid to a student—athlete that exceeds the cost 0f

attendance that normally is incurred by students enrolled in a comparable program at

1 The 2005—06 NCAA Division I Manual contains the Bylaws that regulate the student—athlete financial aid

at issue here. Subsequent editions and modifications are not material.

2
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that institution.

15.02.2 Cost ofAttendance. The “cost of attendance” is an amount calculated

by an institutional financial aid office, using federal regulations, that includes the total

cost 0f tuition and fees, room and board, books and supplies, transportation, and other

expenses related to attendance at the institution.

Rule Prohibiting Emploment Based 0n Athletics

15.2.7 Employment. Earnings from a student—athlete’s on— or off—campus

employment that occurs at any time is exempt and is not counted in determining a

student—athlete’s cost of attendance or in the institution’s financial aid limitations,

provided: . . . (a) The student-athlete’s compensation does not include any

remuneration for value or utility that the student-athlete may have for the employerM
because 0f the publicity, reputation, fame or personal following that he 0r she has

obtained be_cause of athletics ability. . .

2. The Grant—In-Aid (“GIA”) Cap Antitrust Litigation

In 2006, White v NCAA (“White”), a class action complaint, was filed on behalf of

NCAA Division I—A football and men’s basketball scholarship athletes from certain

conferences alleging tbavt’the NCAA’s GIA rules cause student—athletes to receive less

than the full cost of attendance. The Sherman Act antitrust claim argued that without

the NCAA’s GIA rules (Bylaws 15 and 16), schools competing against one another to

attract student-athletes for major college football and major college basketball would

increase the amount 0f financial aid available so that “full” athletic scholarships would

then cover the full cost 0f attendance. White settled in January 2008, creating a $218

million Student—Athlete Opportunity Fund to set aside funds for student—athletes with
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financial needs. The NCAA alsoWe Bylaws to allow member schools fi
provide additional sums t0 student—athletes, and allowingthem to provide health and

accident insurance.

In March 2014, the NCAA was sued in a number 0f class action lawsuits that were

later consolidated or otherwise coordinated under the caption In re: Nat’l Collegiate

Athletic Ass’n Athletic Grant—In-Aid Cap Antitrust Litigation in the Northern District 0f

California including first—filed Alston V NCAA (“Alston”) 0n behalf 0f a class 0fNCAA

Division I men’s football, men’s basketball, and women’s basketball scholarship student—

athletes (2010 - judgment). It sought t0 enjoin the NCAA from enforcing its GIA rules

(Bylaws 15 and 16), and damages, for violations 0f the Sherman Act.

In February 2015, Jenkins V. NCAA (“Jenkins”), a class action, was filed 0n behalf

0f Division I men’s football and basketball scholarship student—athletes (February 2015—

judgment) seeking t0 enjoin the NCAA’s GIA rules (Bylaws 15 and 16) for violations 0f

the Sherman Act.

3. The Federal Labor Standards Act (“FLSA”) Litigation

In November 2014, a class action eventually named Berger V. NCAA etal. was

filed on behalf of all NCAA Division I scholarship student-athletes in all Division I men’s

and women’s sports (November 2011-judgment) seeking t0 declare the NCAA GIA rules

(Bylaws 15 and 16) in Violation of the FLSA by enforcing a cap on the GIAfImwages,

and other damages. It was dismissed in 2016.

In September 2016, Dawson V. NCAA et.a1., a class action, was filed 0n behalf 0f

all NCAA Division I men’s football scholarship student—athletes seeking unpaid wages

because the NCAA GIA rules (Bylaws 15 and 16) allegedly Violate the FLSA by enforcing

4
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a cap 0n the GIA. It was dismissed in 2017.

4. Applicable Insurance Policies and Provisions

2005—06 (White v. NCAA)

Primary: Non—Party National Union Fire Insurance Company

Excess: Federal Insurance Company

“Claim” defined:

A civil, criminal, regulatory or administrative proceeding for monetary or non—monetary
relief commenced by . . . service of a complaint 0r similar pleading.

“Wrongful act” defined:

Any breach of duty, neglect, error, misstatement, misleading statement, omission 0r act

by 0r 0n behalf of the [NCAA].

“Related Wrongful Act” defined:

“Related Wrongful Acts” shall mean Wrongful Acts which are the same, related 0r

continuous, 0r Wrongful Acts which arise from a common nucleus of facts. Claims can
allege Related Wrongful Acts regardless of whether such Claims involve the same 0r

different claimants, Insureds or legal causes 0f action.

Related wrongful act exclusion:

The Insurer shall not be made to make payment for any Loss in connection with a Claim
made against an Insured: . . . (c) alleging, arising out 0f, based upon 0r attributable to

the facts alleged, 0r to the same 0r Related Wrongful Act alleged 0r contained, in any
Claim, which has been reported, 0r in any circumstances of which notice has been given,

under any policy of which this policy is a renewal or replacement of which it may
succeed in time.

Prior notice provision:

If written notice 0f a Claim has been given to the Insurer . . .
,
then any Claim

which is subsequently made against the Insureds and reported to the Insurer

alleging, arising out 0f, based upon 0r attributable to the facts alleged in the

Claim for which such notice has been given, or alleging any Wrongful Act which is

the same as or related t0 any Wrongful Act alleged in the Claim of which such

notice has been given, shall be considered made at the time such notice was

5
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given.

Primary:

Excess:

Primary:

Excess:

Primary:

Excess:

2012—14 (GIA Antitrust Litigation, Berger v. NCAA)

XL Specialty Insurance Company

Illinois National Insurance Company
Federal Insurance Company
Westchester Fire Insurance Company

2014-15 (Jenkins v. NCAA)

XL Specialty Insurance Company

Illinois National Insurance Company
Federal Insurance Company
Westchester Fire Insurance Company

2015-16 (Dawson v. NCAA)

XL Specialty Insurance Company

U.S. Specialty Insurance Company
North American Specialty Insurance Company
Starr Indemnity & Liability Company
ACE American Insurance Company

The parties have argued the above provisions apply t0 all policies. The above

post—White 2012—16 primary policies from XL Specialty Insurance Company also include

the following definition:

“Wrongful Act” means:

(2) with respeCt to the [NCAA], any breach 0f duty, neglect,

error, misstatement, misleading statement, omission 0r act

by or on behalf 0f the [NCAA] . . . .

(4) with respect t0 the [NCAA] and subject t0 paragraphs (1), (2)

and (3) above, Wrongful Act shall specifically include any
actual or alleged: act, error, omission, misstatement,

6
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misleading statement, neglect 0r breach of duty for:

(5) Any act in connection with the promulgation or enforcement
0f standards for the playing 0r scoring of any collegiate level

sport, including but not limited t0:

(a) the eligibility 0f participants

A11 the excess policies “follow form” with these provisions of the primary

policies.

5. The NCAA Makes Claims Under The Policies

The NCAA made claims for coverage under the above policies for defense

and liability in the respective cases. The Defendants denied coverage for the GIA

antitrust actions and the FLSA actions forjahe’same reason, that is, they

determined the claims were the same “wrongful acts” covered under the previous

White action and were therefore excluded. On January 24, 2016, the NCAA filed

this action seeking coverage.

6. Parties’Mon'onsfor Partial Summary Judgement

On June 13 and September 29, 2017, the parties filed their motions for

partial summaryjudgment. After extensions, hearing was conducted 0n March

12, 2018. On April 12, 2018, XL Specialty Insurance Company was dismissed by

agreement after settlement. After further extensions, the parties agreed t0 submit
'

proposed orders by October 31, 2018.

The NCAA argues the “Related Wrongful Acts” provision does not apply

because it is ambiguous, overbroad, and accordingly unenforceable under

American States Ins. Co. V. Kiger (1996), Ind., 662 N.E.2d 945 and State

7
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Automobile Mutual Insurance ComDanV V. Flexdar, (2012), 1nd,, 964 N.E.2d 865.

In addition, it argues that claims made for White are not related to the

subsequent actions. Therefore, the NCAA argues, coverage for the post—White

cases is not limited to the White 2005-06 policies.

The remaining Defendants, all excess insurers, argue that the “Related

Wrongful Acts” exclusion is not ambiguous and overbroad under Wellpoint, Inc.

v. National Fire Union Insurance Co. (2011). Ind.App., 952 N.E.2d 254 and other
‘7W \A «Ir M‘ en/

. . . . A . . . .
authorltles. In addltlon, they argue that the’prlor notlce excluSIOn 0f the excess

policies bars subsequent coverage for the “wrongful acts” noticed during the

White policy period.

Law

Summary Judgment

Summaryjudgment is proper if the evidence shows there is no genuine issue 0f

material fact and the moving party is entitled to judgment as a matter 0f law. T.R. 56

(C). Williams V. Tharp (2009), Ind., 914 N.E.2d 756. The moving party must establish

the “absence of any genuine issue 0f fact as t0 a determinative issue.” Jarboe V.

Landmark Community Newspaper, Inc. (1994), Ind., 664 N.E.2d 118, 123. If there is

sufficient evidence f0 establish the elements of a determinative issue, the burden shifts

t0 the non-movant to make spfficient showing t0 establish the existence of a genuine

issue for trial. Shell Oil C0. v. Lovold Co. (1998), Ind., 705 N.E.2d 981; Dreaded Inc. v.

St. Paul Guardian Ins. Co. (2009), Ind., 904 N.E.2d 1267. Summary judgment is a

“desirable tool to allow the trial court t0 dispose 0f cases where only legal issues exist.”

Clipp V. Weaver (1983), Ind., 451 N.E.2d 1092, 1093. “Thepurpose 0f summary

8
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judgment is to terminate litigation about which there can be no factual dispute and

which may be determined as a matter of law.” Bushong V. Williamson (2003), Ind., 790

N.E.2d 467, 474. The interpretation 0f insurance policies is particularly well-suited to

summaryjudgment. Hastings Mut. Ins. Co. V. Webb (1995), Ind.App., 659 N.E.2d 1049,

1051.

Insurance Policies

Under Indiana law, an insurance policy should be construed in favor of

indemnification. Eli Lillv 8c Co. V. Home Ins. Co. (1985), Ind., 482 N.E.2d 467, 470. But

insurance contracts are governed by the same rules of construction as any other

contract. Clear and unambiguous language is given its ordinary meaning to determine

the intent 0f the parties. Colonial Penn Ins. C0. V. Guzorek (1997), Ind., 690 N.E.2d 664,

667; see also Bowers V. Kushnick (2002), Ind., 774 N.E.2d 884, 887; Hospitality

Franchising, Inc. V. AMCO Ins. Co. (2013), Ind., 983 N.E.2d 574. Courts should construe

the policy as a whole, not just the individual words, phrases or paragraphs. film
Wausau Ins. Cos. (2006), Ind.App., 858 N.E.2d 208, 213. In addition, courts should

construe the language 0f a contract s0 as not to render any words, phrases, 0r terms

ineffective or meaningless. Mahan V. Am. Standard Ins. C0.(2007), Ind.App., 862

N.E.2d 669, 676. A court cannot extend coverage beyond that provided in the policy,

and cannot “rewrite the clear and unambiguous language of the insurance contract.”

Sell v. United Farm Bureau Family Life Ins. Co.(1995), Ind.App., 647 N.E.2d 1129, 1131—

32. An ambiguity does not exist merely because the parties proffer differing

interpretations of the policy language, but an insurance policy is ambiguous if

reasonable persons may honestly differ as to the meaning of the policy language. 3mg

9
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v. Wausau Ins. Cos., supra. at 213, Eli LillV & Co. V. Horne Ins. Co, supra.at 470; Colonial

Penn Ins. Co. v. Guzorek, suDra. at 667.

However, where there is an ambiguity, insurance policies are to be construed

strictly against the insurer. American States Ins. C0. V. Kiger, supra. at 947.

Overall, an insurance company has the burden t0 prove that an exclusion bars

coverage. Keckler V. Meridian Securitv Insurance Companv (2012), Ind.App., 967

N.E.2d 18'. But an insurance policy that is unambiguous must be enforced according t0

its terms, even those terms that limit an insurer’s liability. Haag v. Castro (2012), Ind.,

959 N.E.2d 819, 823.

Although no Indiana case addresses “related wrongful acts” exclusions, a policy

providing exclusions in such general language that effectively bars all coverage is

ambiguous and construed against the insurer. American States Ins. C0. V. Kiger, suDra.;

State Automobile Mutual Insurance Companv V. Flexdar, suDra. In addition, prior notice

provisions apply a policy’s coverage (and its limits) t0 claims first made under the policy

period and the same claims made after it expires. Wellpoint, Inc. V. National Fire Union

Insurance C0., supra. at 259.

Discussion

Coverage for the NCAA’S claims in the underlying actions is barred by the Related

Wrongful Acts and prior notice provisions 0f the excess policies.

The language is unambiguous, and the underlying claims attack Bylaws 15 and 16.

The 2005—06 W_hite_antitrust arguments are solely against the GIA cap, which is defined

and promulgated under Bylaws 15 and 16. The 2012-14 GIA Antitrust Litigation and

2014-15 Jen_kins antitrust claims are also aimed solely at the GIA cap. Moreover the

10
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FLSA cases, 2012-14 Egg and 2015—16 Dawson seek t0 d0 nothing but overrule the

GIA cap and obtain wages. The “common nucleus of facts” is undisputedly constructed

0fNCAA Bylaws 15 and 16 capping the GIA thus disallowing a recruiting marketplace

and/or wages — and student—athletes seeking to dverturn those Bylaws. The various

plaintiffs and causes of action are not determinative since the Related Wrongful Acts

exclusion applies t0 the facts constituting the acts, not the claimants or the claims. As

our Court 0f Appeals explains, Related Wrongful Acts and prior notice provisions serve

the general purpose 0f claims made policies, which are designed to protect insurers from

having to pay out “excessively for the insured’s continuous, repeated or interrelated

misbehavior” by limiting the exposure to a single policy period. Wellpoint, Inc. v.

National Fire Union Insurance Co., suDra. at 259.2

The NCAA repeatedly draws overly fine distinctions regarding the related

actions and deconstructs the language about different class action definitions and

causes 0f actions, etc. The Court finds these analyses unavailing. The Related

Wrongful Acts and prior notice provisions are unambiguous, the underlying

claims are clearly all against one wrongful act, that is, the enforcement of Bylaws

15 and 16, first made in them action, and coverage is barred under the

policies.3

2 In other areas of the law, Indiana courts have similarly reasoned thatm “occurrence” limits liability

regardless of the number of injuries. For example, General Casualtv of Wisconsin V. Diversified Painting

Service, (1992), Ind. App., 603 N.E. 2d 1389 found a single “occurrence,” when a painting company
accidentally sprayed ninety automobiles, regardless of the number of individual claims for damage. See
also McCarfl v. Sanders (2011), Ind.App., 805 N.E.2d 894 2004.

3 The Court speculates that if the record supported coverage by a delineation of facts about completely
different claims than White shown by detailed references t0 the underlying litigation in testimony,

pleadings, etc., or claims against different and newly—enforced NCCA Bylaws, then the exclusions may not

apply. But the record does not support such a finding.
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Order

The NCAA’S Motion For Partial Summary Judgment That The Insurance

Policies Provide Coverage For Lawsuits Filed Against Plaintiff is denied.

The motions for partial summary judgment of the remaining Defendants

are granted. Therefore:

1. The GIA Antitrust Litigation, Jenkins and Berger are claims made before

the period of the 2015-2016 excess policies issued by the New Defendants, and are not

covered under those policies;

2. Dawson is a claim made before the period 0f the 2015—2016 excess policies,

and are not covered under those policies

3. The prior notice exclusion of the 2015-2016 Primary Policy, which is

incorporated into the 2015—2016 Excess Policies, bars coverage for the Dawson.

4. Pursuant t0 Indiana Rules 0f Trial Procedure 54(B) and 56(0), there is n0

just reason for delay and a final judgment as aforesaid is entered.

Dated this lst day of June 2019. W x.a
David J. Dreyer, Judge I
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Lauren Schivley, Esq. 

Liberty International Underwriters 

55 Water Street, 23rd Floor 

New York, NY 10041 

Telephone: (212) 208-4274 

Fax: (603) 334-5769 

         

 Lauren.Schivley@LibertyIU.com 

 

July 19, 2016 

 

 

Via Email and Certified Mail – Return Receipt 

91 7199 9991 7036 8100 7381 

Thomas M. James, Esq. 

The Law Office of Thomas M. James, P.C. 

2 North Cascade Avenue, Suite 760 

Colorado Springs, CO  80903 

Email:  jamestm@tjames-law.com 

 

Re: Insured:  USA GYMNASTICS 

 Insurer:  Liberty Insurance Underwriters, Inc. 

 Policy Type:  Nonprofit Executive Advantage Policy 

 Policy No:  DOCHAA5JSQ002 

 Policy Period:  May 16, 2016 to May 16, 2017 

 Claimant:   v. USA Olympics)  

 Limits of Liability: $250,000 in the Aggregate (Third Party EPL) 

 Deductible:  $25,000 per Claim 

 Liberty File No.: CHISPC000135938        

Dear Mr. James: 
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As you know, Liberty Insurance Underwriters, Inc. (“Liberty”) previously acknowledged receipt 

of the letter dated May 25, 2016 sent to USA Gymnastics by the Law Offices of Allred, Maroko 

& Goldberg on behalf of Claimant (“Demand Letter”).  Claimant’s Demand Letter was reported 

by USA Gymnastics to Liberty under the above-referenced Nonprofit Executive Advantage 

Policy No. (“Policy”). The purpose of this letter is to provide USA Gymnastics with Liberty’s 

preliminary coverage evaluation for the Demand Letter based on the limited information 

provided to Liberty to date in connection with this matter.  This letter is addressed to you in your 

capacity as outside General Counsel for USA Gymnastics.  As such, we request that you provide 

a copy of this letter to USA Gymnastics. 

As discussed in greater detail below, any potential coverage under Liberty’s Policy is limited to a 

“negligent supervision” claim against USA Gymnastics to the extent it was the employer of the 

alleged sexual abuser, Dr. Larry Nassar, during the time period of the alleged wrongdoing. 

Moreover, coverage under Liberty’s Policy is subject to a sub-limit of liability of $250,000 that 

applies to Third Party Employment Practices Liability (“EPL”) claims, after USA Gymnastics 

satisfies its $25,000 deductible under the Policy.     

 

Please note, however, that coverage under Liberty’s Policy is excess of any other available 

insurance for this matter.  We note that USA Gymnastics has also reported Claimant’s Demand 

Letter to its General Liability (“GL”) insurance carrier.  Accordingly, we request copies of all 

coverage correspondence from USA Gymnastics’ GL carrier and any other insurers that have 

received notice of the Demand Letter. 

 

Separately, while it does not appear as if Claimant is asserting a claim against Dr. Nassar at this 

time, his purported acts of sexual abuse would not likely be covered under Liberty’s Policy in 

any event.  Please advise if Dr. Nassar has notified all potentially applicable carriers regarding 

this matter. 

 

The Demand Letter 

 

By way of background, USA Gymnastics provided notice of the Demand Letter, dated May 25, 

2016 on behalf of Claimant.  The Demand Letter indicates that the Law Offices of Allred, 

Maroko & Goldberg represent Claimant “regarding her legal claims against the National 

Gymnastics Foundation (‘USA Gymnastics’) for the organization’s negligence in failing to 

protect  from the systemic sexual abuse by its former National Medical Director/Certified 

Athletic Trainer, Dr. Larry Nassar.” 

 

According to the Demand Letter, Mr. Nassar was USA Gymnastics’ team doctor, and “Claimant 

learned that his role would be to perform treatments, such as massages, acupressure, acupuncture 

or adjustments in an effort to help her body recover from the physical demands of training.”  

Claimant allegedly first met Dr. Nassar when she was thirteen years old while attending a USA 

Gymnastics camp.   

 

The Demand Letter alleges that Dr. Nassar repeatedly molested Claimant during the time period 

when Claimant’s parents entrusted USA Gymnastics with their daughter’s care. 
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The Demand Letter alleges that it was a foreseeable risk that Claimant would be subjected to 

sexual abuse by Dr. Nassar, and that Dr. Nassar is not the first alleged child molester “to use his 

position of authority within the gymnastics worked to gain access to young girls so that he could 

sexually abuse them.”  The Demand Letter alleges that another gymnast communicated to USA 

Gymnastics and informed it of sexual abuse of her and other former teammates by , 

a USA Gymnastics coach.   

 

Additionally, the Demand Letter alleges that USA Gymnastics knew that they needed to do more 

to protect the girls participating in the organization from potential sexual abuse” and that in 2011 

USA Gymnastics permanently banned another coach, , from coaching over 

allegations of sexual abuse of his gymnasts.   

 

The Demand Letter alleges that Claimant was never interviewed by any USA Gymnastics 

representative about whether she felt safe or whether anyone was hurting her.   

 

The Demand Letter alleges Claimant suffered extreme mental distress, chronic fatigue, thoughts 

of suicide from depression and anxiety. 

 

 

 

 

 

Liberty Policy 
 

Liberty issued a claims-made and reported Non-Profit Executive Advantage Policy No. 

DOCHAA5JSQ002, to USA Gymnastics for the Policy Period effective from May 16, 2016 to 

May 16, 2017.  The Policy includes a $5 million aggregate Limit of Liability, with a Sub-Limit 

of $250,000 for Third Party EPL claims pursuant to Endorsement No. 6.   All coverage under the 

Policy is also subject to a $25,000 deductible.   

 

Subject to its terms, conditions, endorsements, and exclusions, the Policy’s Insuring Agreement 

states: 

 

The Insurer shall pay on behalf of the Insureds all Loss which 

they shall become legally obligated to pay as a result of a Claim 

first made during the Policy Period or Discovery Period, if 

applicable, against the Insureds for a Wrongful Act which takes 

place before or during the Policy Period.1 

 

The definition of “Claim” at Section 23.3 of the Policy, as amended by Endorsement No. 4, 

includes “a written demand for monetary or non-monetary relief against an Insured.”  As such, 

Liberty shall treat Claimant’s Demand Letter dated May 25, 2016 as a Claim made against USA 

Gymnastics. 

 

                                                 
1  Highlighted terms are defined in the Policy and incorporated by reference herein. 
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1. Coverage for Third Party EPL Claims 

 

Pursuant to Section 23.22 of the Policy, a “Wrongful Act” means: 

 

(a) any actual or alleged error, misstatement, misleading statement, 

act, omission, neglect, or breach of duty, or Employment 

Practices Wrongful Act committed or attempted by the Insured 

Persons in their capacities as such or by the Insured 

Organization; or, 

 

(b) any matter claimed against the Insured Persons solely by 

reason of their status as Insured Persons. 

 

Section 23.6 of the Policy, as amended by Endorsement No. 4, defines “Employment Practices 

Wrongful Act(s) to mean:  

 

(a) wrongful dismissal or discharge or termination of employment, 

whether actual or constructive; 

(b) discrimination, whether based upon race, sex, age, national 

origin, religion, sexual orientation, marital status, gender identity 

or expression, disability, health status, military 

status or other protected status established under federal, state or 

local law; 

(c) sexual harassment, whether quid pro quo or hostile work 

environment, or other unlawful harassment or bullying in the 

workplace; 

(d) employment related misrepresentation; 

(e) violation of employment laws; 

(f) wrongful deprivation of career opportunity, wrongful demotion, 

or wrongful failure to employ, promote or grant tenure; 

(g) wrongful discipline; 

(h) wrongful evaluation, supervision, training or retention of 

employees; 

(i) retaliation; and/or 

(j) failure to provide adequate workplace or employment policies 

or procedures. 

 

As noted above, the Demand Letter alleges, in part, that Claimant is asserting “legal claims 

against the National Gymnastics Foundation (‘USA Gymnastics’) for the organization’s 

negligence in failing to protect ‘Claimant’ from the systemic sexual abuse by its former National 

Medical Director/Certified Athletic Trainer, Dr. Larry Nassar.”   

 “negligence in failing to protect ‘Claimant’from the systemic sexual abuse by 

[Dr. Larry Nassar],”   

 USA Gymnastics owed ‘Claimant’ “the highest duty of care and protection 

possible from any and all foreseeable harm,” 
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 “Dr. Nassar’s abuse of ‘Claimant’ was foreseeable and preventable,”  

 “USA Gymnastics failed to supervise Dr. Nassar. No one from USA Gymnastics 

was present to ensure he was providing her with safe and appropriate medical 

care.” 

 “USA Gymnastics failed to supervise Dr. Nassar and to ensure that these girls 

were kept safe.” 

 

The foregoing allegations potentially implicate a negligent supervision claim against USA 

Gymnastics within the definition of an Employment Practices Wrongful Act.  However, such 

coverage exists only to the extent that Dr. Nassar was in fact an “employee” of USA Gymnastics 

during the relevant time period of the alleged sexual abuse spanning from 2010 through 2015.  

Accordingly, at this time, Liberty requests written confirmation by USA Gymnastics that 

Dr. Nassar was an employee of USA Gymnastics, including dates of employment.    

2. Sub-Limit of Liability for Third Party EPL Claims 

 

As discussed below, any coverage available under Liberty’s Policy for a negligent supervision 

claim against USA Gymnastics is subject to a $250,000 sub-limit of liability. 

The Policy includes a Sub-Limit Endorsement No. 6, which states: 

 

SUB-LIMIT ENDORSEMENT 

It is agreed that Item III of the Declarations Page is hereby 

amended by the addition of the following: 

 

ITEM III.  LIMIT OF LIABILITY:  $250,000 in the 

aggregate for the Policy Year 

 

It is further agreed that the Limit of Liability provided under this 

endorsement is part of, and not in addition to, the Limit of Liability 

provided for in Item III of the Declarations and shall only apply as 

respects to: 

 

Third Party EPL [Employment Practices Liability] 

 

All other terms, conditions, and exclusions of this Policy remain 

unchanged. 

 

Section 23.21 of the Policy, as amended by Endorsement No. 4, defines “Third Party” to mean 

“any natural person who is not an employee or applicant for employment.”   

 

Insofar as the Claimant is not an employee of USA Gymnastics, her claim constitutes a Third 

Party EPL Claim against USA Gymnastics which is subject to a $250,000 sub-limit of liability 

under the Policy. 
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3. Date of Claim “First Made” Against USA Gymnastics 

 

Liberty’s Policy is a “claims-made and reported” policy which only applies to Claims “first 

made” against the Insureds during the Policy Period effective from May 16, 2016 to May 16, 

2017. 

 

The Declarations Page of the Policy contains the following Claims-Made Notice in bold, capital 

letters: 

 

NOTICE:  THIS IS A CLAIMS-MADE POLICY.  THIS 

POLICY COVERS ONLY CLAIMS FIRST MADE 

AGAINST THE INSUREDS DURING THE POLICY 

PERIOD OR THE DISCOVERY PERIOD, IF APPLICABLE, 

AND REPORTED TO THE INSURER AS SOON AS 

PRACTICABLE, BUT IN NO EVENT LATER THAN 90 

DAYS AFTER THE END OF THE POLICY PERIOD.  

PLEASE READ THE POLICY CAREFULLY AND DISCUSS 

THE COVERAGE WITH YOUR INSURANCE AGENT OR 

BROKER. 

 

In her Demand Letter, Claimant alleges that Dr. Nassar’s alleged sexual abuse has been ongoing 

since 2010.  She also alleges that there have been similar allegations of systemic sexual abuse by 

other USA Gymnastics coaches, including  and .   

 

Under the circumstances, Liberty reserves all rights as to whether this matter indeed constitutes a 

Claim “first made” during the 2016-2017 Policy Period.  To enable Liberty to further evaluate 

this coverage defense, Liberty requests USA Gymnastics to provide copies of all written 

communications related to Claimant’s claims of sexual abuse that pre-date her Demand 

Letter. 

 

4. Bodily Injury Exclusion 

 

As stated above, the Demand Letter alleges Claimant suffered extreme mental distress, chronic 

fatigue, thoughts of suicide from depression and anxiety: 

 

‘Claimant’ has suffered and still suffers from extreme mental 

distress.  While she has sought help from a mental health provider, 

she still has yet to feel relief.  She is unable to sleep at night and 
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has recurring nightmares of feeling helpless against those who 

have caused her harm.  Her once vibrant personality has become a 

thing of the past and she has become withdrawn from her family 

and her friends.  She has become a mere shell of who she used to 

be and is left with chronic fatigue and thoughts of suicide from 

severe depression and anxiety.  She has been unable to watch 

gymnastics, much less participate in it, without triggering 

devastating flashbacks of painful memories. 

 

The Bodily Injury Exclusion 4.1 of the Policy does not apply to any Claim made against any 

Insured for: 

 

(a) bodily injury, sickness, disease, death; or 

 

(b) emotional distress, mental anguish, false arrest or imprisonment, 

abuse of process, malicious prosecution, violation or invasion of 

any right of privacy or private occupancy, trespass, nuisance or 

wrongful entry or eviction; or 

 

(c) libel, slander, defamation; or 

 

(d) damage to, destruction of, or loss of use of any tangible property; 

       

provided that parts (b) and (c) of this exclusion shall not apply to 

any Claim brought by or on behalf of any Third Person, or any 

past, present or prospective Insured Person for an Employment 

Practices Wrongful Act; also provided that part (c) of this 

exclusion shall not apply to any Claim for any other Wrongful 

Act other than an Employment Practices Wrongful Act. 

However, coverage afforded for libel, slander or defamation for 

Wrongful Acts other than Employment Practices Wrongful 

Acts shall be excess of any coverage afforded by the Insured’s 

general liability policy; 

 

Liberty reserves its rights, remedies, and defenses to the extent Exclusion 4.1 applies.   

 

5. Other Insurance 

 

The “Other Insurance” provision at Section 12 states that Liberty’s Policy shall be “excess” of 

any other available insurance coverage for this matter:   

 

12. Other Insurance: If any Loss arising from any Claim is insured 

by other valid and collectible insurance, then this Policy shall 

apply only in excess of the amount of any deductibles, retentions 

and limits of liability under such other policy or policies, whether 

such other policy or policies are stated to be primary, contributory, 

Case 19-50012    Doc 164-3    Filed 06/20/19    EOD 06/20/19 15:50:36    Pg 8 of 12



 8 

excess, contingent or otherwise, unless such other insurance is 

written specifically excess of this Policy by reference in such other 

policy to this Policy's Policy Number. 

 

USA Gymnastics has reported this matter to various other insurers, including its GL 

carrier.  Accordingly, Liberty requests copies of all coverage correspondence issued by 

USA Gymnastics’ GL carrier and any other insurers with respect to Claimant’s Demand 

Letter.  

Notably, Indiana courts have held that emotional distress and bodily injury caused by child 

molestation can implicate coverage under a commercial general liability insurance policy.  See 

e.g., Wayne Township Bd. Of Sch. Comm’rs. V. Indiana Ins. Co., 650 N.E.2d 1205 (Ind. App. 

1995). 

 

Meanwhile, Liberty reserves the right to assert a defense to coverage on the basis that its Policy 

solely affords excess coverage for Claimant’s negligent supervision claim against USA 

Gymnastics. 

6. Intentional Acts Exclusion 

 

In her Demand Letter, Claimant’s alleges that USA Gymnastics has failed to stop foreseeable 

and systemic sexual abuse by Dr. Nassar and various other coaches.  (“USA Gymnastics knew 

that they needed to do more to protect the girls participating in its organization from potential 

sexual abuse.”) 

 

The Intentional Acts Exclusion 4.9(b) of Liberty’s Policy precludes coverage for any Claim 

made against any Insured: 

 

4.9 based upon, arising from, or in any way related to: 

… 

 

(b) any deliberately dishonest, malicious or fraudulent act or 

omission or any willful violation of law by any Insured; 

 

provided, however, this exclusion shall only apply if it is finally 

adjudicated that such conduct in fact occurred. 

 

Indiana courts have held that acts of child molestation are intentional.  See e.g., Wiseman v. 

Leming, 574 N.E.2d 327 (Ind. Ct. App. 1991) (holding that “defendants’ acts of child 

molestation in this case, which are proscribed by our criminal statutes due to the heinous nature 

of such acts, are inherently harmful to the victim of the crime. Therefore, it can be inferred from 

these acts that the defendant intended to harm the victim.”) 

 

Under the circumstances, Liberty reserves its rights to deny coverage pursuant to the Intentional 

Acts Exclusion 4.9(b) if there is finding that USA Gymnastics engaged in any intentional or 

willful acts or omissions by allowing the sexual abuse to occur.  
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7. No Coverage for Dr. Nassar Acting Outside the Capacity of his Employment 

At this time, it does not appear as if Claimant is asserting a direct claim against Dr. Nassar, the 

alleged sexual abuser – but rather an indirect claim against USA Gymnastics for negligent 

supervision of Dr. Nassar.  We note, however, that coverage under Liberty’s Policy is limited to 

employees and other Insured Persons acting within the scope of their capacities as such.  Indiana 

courts have held that an individual is not acting within the scope of his employment when 

committing acts of sexual abuse or molestation.  See e.g., Konkle v. Henson, 672 N.E.2d 450 

(Ind. Ct. App. 1996).  Accordingly, Liberty reserves the right to deny coverage for any claims 

asserted by Claimant against Dr. Nassar for sexual abuse to the extent Dr. Nassar seeks coverage 

under Liberty’s Policy. 

8. Defense Counsel 

USA Gymnastics has requested Liberty to consent to the retention of attorney Mike Athans, Esq. 

of the law firm of Gilson Athans P.C. to defend USA Gymnastics against Claimant’s claim.    

 

Please be advised that Liberty conditionally consents to the retention of Mr. Athans as defense 

counsel for USA Gymnastics in this matter during the pre-litigation phase, subject Liberty’s 

reasonable defense panel counsel hourly rates.   

 

However, if Claimant files suit against USA Gymnastics in a jurisdiction other than Georgia 

(where attorney Athans is located), Liberty reserves the right to appoint other defense counsel 

where the lawsuit is filed. 

 

Meanwhile, Liberty requests that Mr. Athans keep Liberty timely apprised of all substantive 

developments in this matter on an ongoing basis, in addition to providing Liberty with a written 

evaluation of potential liability and damages and a Litigation Budget. 

 

  

 

 

   

 

 

 

 

We also take this opportunity the Defense Costs and Settlement provisions at Section 2 of 

Liberty’s Policy which states: 

 

2.2 The Insureds shall not incur any Defense Costs, admit any 

liability, assume any obligation, agree to any settlement, or make 

any settlement offer with respect to any Claim without the 

Insurer’s prior written consent, which shall not be unreasonably 

withheld.  The Insurer shall not be liable for any Defense Costs 
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incurred or any admissions, obligations, agreements, or settlements 

made by the Insureds without the Insurer’s prior written consent. 

 

2.3 The Insurer has the right to negotiate the settlement of any 

Claims it deems expedient, but only with the Insured’s consent.  

If the Insureds withhold consent to such settlement, the Insurer’s 

liability for such Claim is limited to the amount in excess of the 

Retention which the Insurer would have contributed to the 

settlement had the Insured consented to the settlement, and 70 

percent (70%) of any additional covered Loss, including Defense 

Costs, incurred subsequent to such refusal to settle. 

 

We also take this opportunity to highlight the Cooperation Clause at Section 3 of the Policy 

which states: 

 

As a condition precedent to the Insureds’ rights under this Policy, 

they shall give to the Insurer all information and cooperation as the 

Insurer reasonably may require and shall do nothing that may 

prejudice the Insurer’s position or its rights of recovery. 

 

 

Liberty looks forward to receiving the information requested herein as soon as possible.  Please 

address all future communications regarding this matter to the undersigned attorney with a copy 

to Liberty.   

 

Meanwhile, nothing contained herein should be construed as a waiver of any of Liberty’s rights, 

remedies, or defenses to coverage under its Policy, insurance applications, at law, or in equity.  

Liberty expressly reserves the right to amend and/or supplement its coverage position as may be 

warranted based on any additional information it may receive and/or developments in the 

underlying matter. 

 

Yours very truly, 

 

Lauren Schivley 
 

Lauren Schivley 

Liberty International Underwriters 

E-mail: lauren.schivley@libertyiu.com 

 

cc:  Via E-Mail: spenny@usagym.org 

 Steve Penny 

 USA Gymnastics 

  

 Todd.Weber@LibertyIU.com 

 

 Via E-Mail: berdmanis@usproins.com 
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 Benjamin J. Erdmanis 

 US Pro Insurance Services 
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