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GARFUNKEL WILD, P.C. 
111 Great Neck Road 
Great Neck, New York 11021  
Telephone: (516) 393-2200  
Facsimile: (516) 466-5964 
Burton S. Weston 
Adam T. Berkowitz 

Counsel for the Debtor  

and the Debtor in Possession 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 
--------------------------------------------------------------x 
In re: 

FEDERATION EMPLOYMENT AND    Chapter 11 
GUIDANCE SERVICE, INC. d/b/a FEGS1,   Case No. 15-71074 (REG) 

Debtor. 

---------------------------------------------------------------x 

DEBTOR’S MOTION, PURSUANT TO 11 U.S.C. §§ 105 AND 363, 
AND RULE 6004 OF THE FEDERAL RULES OF BANKRUPTCY  

PROCEDURE, SEEKING ENTRY OF ORDERS: (I) APPROVING BID  
PROCEDURES, SCHEDULING AN AUCTION AND SALE HEARING,  

APPROVING RELATED NOTICES, AND APPROVING A BREAK-UP FEE AND 
EXPENSE REIMBURSEMENT; AND (II) APPROVING DEBTOR’S SALE OF 

SUBSTANTIALLY ALL OF  ITS REMAINING RESIDENTIAL REAL ESTATE 
PORTFOLIO FREE AND CLEAR OF ALL LIENS, CLAIMS, AND ENCUMBRANCES, 

(III) APPROVING THE SALE PURSUANT TO APPLICABLE 
NON-BANKRUPTCY LAW, AND (IV) GRANTING RELATED RELIEF 

TO THE HONORABLE ROBERT E. GROSSMAN,  

UNITED STATES BANKRUPTCY JUDGE:  

 Federation Employment and Guidance Service, Inc. d/b/a/ FEGS, (“FEGS” or the 

“Debtor”), as debtor and debtor-in-possession in this Chapter 11 case (the or this “Case”), by its 

counsel, Garfunkel Wild, P.C., hereby submits this motion (the “Motion”) and respectfully sets 

forth as follows:  

                                                
1The last four digits of the Debtor’s federal tax identification number are 4000. 
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INTRODUCTION 

1. The Debtor is the owner of a portfolio of residential real property, cooperative 

apartment units and a sponsorship interest in a housing corporation, each of which is located 

within New York City and Long Island, and a schedule of which is attached hereto as Exhibit A 

(the “Properties” and each a “Property”)2; the Properties historically housed clients of the 

Debtor’s behavioral health programs (the “Behavioral Health Programs”) and its intellectually 

and developmentally disabled programs (the “DD Programs”, and collectively with the 

Behavioral Health Programs, the “Programs”).  Shortly after the filing, in order to ensure 

continuity of care to the client population, the Debtor transferred its Behavioral Health and its 

DD Programs to other not-for-profit providers (the “Providers”) in a bifurcated process that 

allowed the Providers to take possession of the Properties where the Programs were operating 

pursuant to either leases, or similar license/use agreements, until the ultimate sale of the 

Properties could be effectuated (collectively, the “Leases” and each a “Lease”).   

2. Shortly after the transfer of the Programs, the Debtor began discussions with 

representatives of the State of New York (the “State”) pertaining to the Properties, while it also 

initiated a complete review of the Properties, the various deed and use restrictions on a number 

of the Properties, as well as other potential obstacles to a typical market transaction.  In 

connection with that review, the Properties were each appraised by an independent appraiser3 

and reviewed by the Debtor’s main real estate broker in this Case.   The broker ultimately 

concluded that the deed and use restrictions on certain Properties, the tenancy rights of the 

                                                
2 With respect to the Property listed on Exhibit A as 238 Waverly Avenue, the Debtor is solely selling its 
sponsorship interest in such Property. 
3 The appraisals for both the DD and the BH Properties, were commissioned by the State, shared with the Debtor 
and the Creditors’ Committee (as defined herein), and ultimately tested by the real estate department of the 
Creditors’ Committee’s financial advisor. 
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Providers, and the occupancy by a fragile client population negatively impacted values and 

rendered a wholesale marketing effort likely futile.  Based on the foregoing, the Debtor 

determined, in its business judgment, and after consultation with the Official Committee of 

Unsecured Creditors (the “Creditors’ Committee”), that the Providers, with the contractual and 

economic support of certain State agencies and public authorities, would likely be the only party 

interested in making a bulk-offer for the Properties while at the same time preserving the 

Debtor’s charitable mission by allowing the Debtor’s former clients to continue occupying the 

Properties.  Accordingly, the Debtor determined that it likely would be in the best interest of the 

Debtor and its estate to sell the Properties in bulk to the State for continued use by the Providers.   

3. Thus, in July 2015, the Debtor, the New York State Office of Mental Health 

(“OMH”), and the New York State Office for People With Developmental Disabilities 

(“OPWDD”), which together were the largest governmental sponsors of the Programs, initiated 

bona fide negotiations regarding various structures for the bulk transfer of the Properties.  

Negotiations continued for a considerable period of time, various proposals were exchanged, and 

an agreement-in-principal was ultimately reached whereby the Providers would purchase the 

Properties with economic support from the State (the State, together with the Providers, 

collectively referred to as the “State/Providers”). 

4. While working to finalize and document the transaction with the State/Providers, 

in October 2016, a joint venture (“Altmark/Liberty” or the “Joint Venture”) between Altmark 

Group, LLC (“Altmark”), a real estate development, investment, and management firm, and 
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Liberty One Group, LLC (“Liberty”)4, forwarded an unsolicited all-cash offer for the Properties 

and requested an opportunity to conduct due diligence.  Due diligence materials, including 

available title reports, leases, and schedules of Property costs were provided to Altmark/Liberty. 

5. Over the course of continued negotiations among the parties, both offeror groups 

refined and improved their respective offers on multiple occasions.  Ultimately, the Debtor, 

together with its Board of Trustees (the “Board”), was tasked with comparing the improved all 

cash offer of Altmark/Liberty with the State/Providers’ offer, which included a combination of 

cash, assumption of debt, claims waivers, and the recharacterization of other claims.  In 

evaluating both offers, while remaining mindful that the Board has a dual duty to both creditors 

and the preservation of the Debtor’s not-for-profit mission, the Board conducted extensive due 

diligence and made information requests of each of the offerors.  The Board also invited and 

heard presentations from both parties regarding their respective offers, which was followed by a 

second set of due diligence requests.  Responses were received from both parties. 

6. At a subsequent meeting in late January 2017, the Board engaged in a 

comprehensive discussion of the offers, the due diligence responses, and the special factors or 

issues bearing on the respective offers.  After a very thorough vetting of the offers and issues, 

and a discussion of the unique considerations each raised (as more fully discussed below), the 

Board voted to proceed with the State/Providers’ offer as a “stalking horse” bid subject to higher 

or otherwise better bids as part of a sale process.   

7.  Accordingly, the Debtor is entering into a series of Purchase and Sale 

Agreements with each of the Providers (each a “Sale Agreement”, and collectively, the “Sale 

                                                
4 Altmark was the purchaser of the Debtor’s real property located at 3600 Jerome Avenue, Bronx, New York, and 
Liberty’s principal, David Levitan, was the purchaser of the Debtor’s vacant parcel at 21 Duryea Place, Broadway, 
New York. 
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Agreements”), and a Settlement Agreement (the “Settlement Agreement”, and collectively 

with the Sale Agreements, the “Agreements”) among the Creditors’ Committee, OMH, 

OPWDD, the Dormitory Authority of the State of New York (“DASNY”), New York State 

Department of Labor (the “DOL”), New York City Industrial Development Agency 

(“NYCIDA”), Suffolk County Industrial Development Agency (“SCIDA”) and Bank of New 

York Mellon, in its capacity as Bond Trustee with respect to certain bond obligations of the 

Debtor (the “Bond Trustee”), each substantially in the form attached hereto as Exhibit B-1 and 

B-2.  The Agreements provide for the Debtor’s sale of the Properties to the Providers, with the 

contractual and economic support of the State.  The terms, as more fully set forth below, consist 

of approximately $25,213,667 in aggregate consideration including cash, claim waivers, 

recharacterization of claims, litigation savings, and the assumption of debt. 

SUMMARY OF RELIEF REQUESTED 

8. The Debtor respectfully requests that the Court grant the following relief in 

connection with the Motion: 

(a) First, pursuant to Rule 6004-1 of the Local Bankruptcy Rules for the 
Eastern District of New York (the “Local Rules”), the Debtor is seeking entry of an 
Order (the “Bid Procedures Order”) in the form attached hereto as Exhibit C: (i) 
establishing the procedures and bid protections (the “Bid Procedures”) for the conduct 
of an Auction (the “Auction”) of the Properties substantially in the form of Schedule 1 to 
the Bid Procedures Order; (ii) scheduling the Auction and a hearing to approve a sale (the 
“Sale Hearing”); (iii) approving the form and manner of service of the Notice of Auction 
and Sale Hearing substantially in the form of Schedule 2 to the Bid Procedures Order (the 
“Sale Notice”); and (iv) approving the break-up fee (the “Break-Up Fee”) and expense 
reimbursement (“Expense Reimbursement”). 

(b) Second, the Debtor requests entry of an Order or Orders (the “Sale 
Order”), substantially in the form of Exhibit D hereto, approving the Agreements and the 
respective sales of the Properties free and clear of all liens, claims, and encumbrances 
(collectively, the “Sale”), pursuant to §§ 105, 363(b), (f) and (m) of Title 11, United 
States Code (the “Bankruptcy Code”), and Rules 6004 and 9019 of the Federal Rules of 
Bankruptcy Procedure (the “Bankruptcy Rules”), to the State/Providers or any such 
other party who makes the highest or otherwise best bid therefor (the “Successful 
Bidder”).  
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(c) Finally, the Debtor requests that the Sale Order approve the Sale of the 
Properties pursuant to applicable non-bankruptcy law, notably §§ 510 and 511 of New 
York’s Not-for-Profit Corporation Law, as required by § 363(d) of the Bankruptcy Code 
and, to the extent necessary, § 541(f) of the Bankruptcy Code. 

JURISDICTION 

9. This Court has subject matter jurisdiction to consider and determine this matter 

pursuant to 28 U.S.C. § 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). 

Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

10. The basis for the relief requested herein are Bankruptcy Code §§ 105, 363, and 

541, Bankruptcy Rules 2002, 6004, 9019, and Rule 6004-1 of the Local Bankruptcy Rules for 

the Eastern District of New York, Administrative Order No. 557 of the Bankruptcy Court for the 

Eastern District of New York, and §§ 510 and 511 of New York’s Not-for-Profit Corporation 

Law.   

FACTS 

A. Background 

11. On March 18, 2015 (the “Petition Date”), the Debtor filed a voluntary petition 

for relief under Chapter 11 of the Bankruptcy Code. 

12. The Debtor remains in possession and continues to manage the wind-down of its 

business as a debtor-in-possession pursuant to Bankruptcy Code §§ 1107 and 1108. 

13. On March 31, 2015, the United States Trustee for the Eastern District of New 

York (the “U.S. Trustee”) appointed the Creditors’ Committee. 

14. The factual background relating to the Debtor’s commencement of this Chapter 

11 case, including its business operations, capital and debt structure, and the need to transfer all 

of its programs and sell substantially all of its assets, is set forth in detail in the Amended 
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Affidavit of Kristin Woodlock Pursuant to Local Rule 1007 and in Support of First Day Motions, 

(the “Woodlock Affidavit”) filed on the Petition Date and incorporated herein by reference. 

B. The Properties 

15. The Properties accommodate the Debtor’s former behavioral and developmentally 

disabled clients (respectively, the “BH Properties” and the “DD Properties”).  The BH 

Properties consist of four (4) community health residences in Manhattan and the Bronx, each 

housing between 40 and 60 individuals with serious and persistent mental illness receiving 

treatment in OMH sponsored programs.  Two of the residences are subject to deed restrictions 

requiring that they be used as mental health facilities.  The DD Properties consist of 51 

cooperative apartment units, single family, group homes, and multifamily homes located across 

New York City’s boroughs and Long Island, along with one sponsored housing corporation, 

which together house more than 200 of the Debtor’s former intellectually and developmentally 

disabled clients, many of which have sensory and physical challenges (visual, hearing, and 

ambulation), and include 19 former Willowbrook patients.5 

C. Marketing and Interest in the Properties 

16. In connection with the transfers of the Debtor’s Programs earlier in this Case, the 

Debtor arranged for the Providers, as transferees of the Programs, to utilize the Properties for the 

near-term while negotiating for the ultimate disposition of the Properties.  The Providers were 

given short-term Leases for the Properties to ensure continuity of care for the Debtor’s former 

clients while largely relieving the Debtor’s estate of continuing Property related financial 

                                                
5 Some of the clients of the DD Programs are original residents of Willowbrook State Developmental Center in New 
York which was closed after inhumane conditions were exposed at the facility.  The State contends that the Debtor 
and any successor housing entity is subject to an injunction issued by the United States District Court for the Eastern 
District of New York resolving multiple claims brought by the parents of Willowbrook residents and prohibits 
interference with the former Willowbrook residents’ living arrangements.  Thus, moving any of these former clients, 
or even the threat of possibly moving them, might well trigger litigation under the injunction.   

Case 8-15-71074-reg    Doc 916    Filed 07/14/17    Entered 07/14/17 10:33:46



 

 
 
4127113v.13 

8 

obligations.  The Leases required the Providers to cover all occupancy costs including debt 

service on the Properties, utilities, insurance, and maintenance.  The Leases were for an initial 

one year term, with an automatic month-to-month renewal; each is also subject to an additional 

option, which gives the Providers the right to extend the terms of the Leases for another year if 

the Properties are sold to a third party. 

17. After successfully transferring its Programs, the Debtor began the second stage of 

the bifurcated process, liquidating its real and personal property, including the Properties.  

Appraisals of the Properties were obtained and shared by OPWDD and OMH, respectively.  The 

soundness of the appraisals were, in turn, tested by the Creditors’ Committee’s financial 

professionals, and were used as a basis of further discussions among the Debtor, the Creditors’ 

Committee, the State, and the Providers, as proposals were traded over the ensuing months. 

18. While negotiations with the State/Providers were ongoing, the Debtor and the 

Creditors’ Committee engaged in discussions regarding the utility of an additional marketing 

effort.  To help answer the question of whether a widespread marketing of the Properties and 

disparate sales would yield significantly more dollars to the estate, if any, the Debtor met with its 

broker, Cushman & Wakefield (“C&W”), which reviewed the portfolio.  In C&W’s view, given 

the deed restrictions on two of the larger BH Properties, other restrictions contained in the 

certificates of occupancy, and the existing Leases in favor of the Providers, coupled with the 

fragile nature of the tenant population, it did not believe a widespread marketing effort was likely 

to yield any results, and certainly not anything meaningfully higher. 

19. Accordingly, the Debtor continued to negotiate with the State, on behalf of itself 

and the Providers.  In developing an agreement with the State and Providers, the parties 

recognized the soundness of providing for a modest discount of appraised values to account for 
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the bulk nature of the offer, the avoidance of brokerage fees, simplifying the closing process (as 

contrasted with selling to one-off buyers), and guaranteeing long term-protection for the clients 

(in furtherance of the Debtor’s mission).  As noted, multiple proposals were shared among the 

Debtor, the Creditors’ Committee and the State/Providers over the ensuing months.   

20. A few tenets drove the construct of the agreement ultimately reached.  First, the 

State determined that the Providers would assume or otherwise satisfy all of the existing debt on 

the Properties, whether held by DASNY, NYCIDA or SCIDA, regardless of Property values.  

Thus, even if Properties were “under water,” all of the existing debt was being assumed or paid.  

Second, the State argued for a steep discounting of the BH Properties that were subject to deed 

restrictions on use and which had provisions for reversion to the State if the restrictions were 

breached.  Third, shortly before the Petition Date, an OMH inspection of the four BH Properties 

found $8 million of required capital repairs; thus, the State argued this further impacted value.  

Finally, in order to provide a level of certainty for the Debtor’s former clients, as even minor 

ambiguities could have severe impacts for the client population, the State requested that approval 

for any transaction be sought in the context of a private sale.  As it was widely believed that no 

competing offer would materialize, this request was under serious consideration. 

21. While working to finalize the State/Providers’ offer, the Debtor received an all 

cash proposal from Altmark/Liberty to purchase the remaining Properties.  As originally 

proposed, the economics fell short of the existing State/Providers’ offer; of equal concern was 

the Joint Venture’s plans for the Properties, and whether it would seek to dispossess or re-locate 

the Debtor’s former clients.  Thus, Altmark/Liberty was asked not only to improve the 

economics of its proposal but to address the “mission” related issue of ensuring continuity of 

residence and care of the clients. 
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22. The Debtor and the Creditors’ Committee continued to work with both the 

State/Providers and Altmark/Liberty to elicit the best offer each group could put forward.  The 

State/Providers ultimately improved their offer by agreeing to increase the cash component, to 

waive additional claims, to have certain state agencies recharacterize claims, which otherwise 

could be entitled to priority, and to participate in a competitive bid process.  The Altmark/Liberty 

group improved its offer by increasing the cash component, removing certain “underwater” 

properties from the proposed deal without a concomitant reduction in purchase price, and 

agreeing to permit the existing tenants (i.e., the Providers and the Debtor’s former clients) to 

remain in place at the residences, even if they received no rental income, for a period of up to 30 

months while Altmark/Liberty negotiated longer term leases with the Providers. 

D. Selecting the Stalking Horse Bidder 

23. With the improved offers in hand, the Board, mindful of its dual duty to both 

creditors and the Debtor’s mission under not-for-profit law, made due diligence requests of each 

of the offerors relative to their respective financial commitments, capitalization, operating 

history and future funding, operating projections, mission satisfaction, client protection, and the 

like – all issues the Board properly needed to evaluate in connection with the offers.  The Board 

asked each of the offerors to make presentations regarding their proposals at its December Board 

meeting.  Both offeror groups complied, made comprehensive presentations to the Board, which 

were followed with additional due diligence requests by the Board relating to questions and 

issues that arose as a consequence.  Again, both offeror groups complied with the Board’s 

requests.  The Committee also presented its position regarding the sale process to the Board. 

24. On January 25, 2017, the Board reconvened and had a far-reaching discussion of 

both offers and the unique issues they respectively raised.  As an initial matter, the Board was 

given an overview of its due diligence obligations in light of its dual duty to creditors and 
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mission; that the impact of both offers on each of those elements had to be considered in a 

balanced and reasonable way.  As relates to its duty to creditors, the Board considered the likely 

recovery to each class of creditors under the offers, the quantifiable difference between them, the 

offerors’ respective abilities to close, the likelihood of potential litigation to forestall or derail the 

Sale, the types of regulatory approvals each would need and the likelihood of timely receipt, and 

other issues that could have the potential to create further delays or issues.  Relative to its duty to 

the mission, the Board sought to evaluate the impact on continuity of client care under each 

offeror’s proposal, each offeror’s capitalization and financial ability to perform in the long-term, 

how future funding is insured so client residents are best protected, assurance of continued client 

access to the Properties, and issues relating to possible re-location of residents. 

25. The Board viewed the offers as essentially economic equivalents, with a relatively 

small potential advantage to Altmark/Liberty’s offer.  Neither the Debtor nor the Creditors’ 

Committee viewed this difference as material, nor did they believe it would provide any 

measurable impact on creditor recoveries.   

26. In analyzing each offeror’s ability to close, the Debtor made certain inquiries.  In 

response, the State confirmed that OMH grants were approved for the purchase of the BH 

Properties, OPWDD had provided financial support pursuant to the Prior Property Approvals 

Program (“PPAs Program”) to support bank financing for the acquisitions of the DD Properties, 

and additional funding for $8 million of capital repairs for BH Properties was committed as part 

of the State budgeting process.6  OMH and OPWDD program contracts with each of the 

Providers are in effect and each has undergone a review of its fiscal and programmatic health.  In 

                                                
6 While ultimately a factor in the overall offer, the $8 million of proposed capital repairs was not factored into the 
economic analysis of the respective offers. 
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fact, each of the Providers has been operating the relevant Programs since April-June 2015.  

Altmark/Liberty provided a letter from their accountants representing they had sufficient cash 

resources to fund the acquisition without the need for acquisition financing (although it might in 

fact pursue available financing vehicles).  Neither deal was contingent on financing, and the 

Debtor and its Board believe that both groups possess the financial resources to close. 

27. The material differences between the two offerors arises in respect of the Debtor’s 

mission.  As discussed more fully below, it is incumbent on the Board to balance both mission 

and financial considerations.  Where, as here, the economic differences in the two transactions 

were not material, and both offerors have the resources to close, analysis of the offers’ impact on 

mission and the potential effect on client residents takes on a significant role.  Of particular 

concern to the Board was the impact on former clients if Altmark/Liberty could not negotiate 

long-term leases with the Providers by the end of the 30-month period.  The Joint Venture’s 

responses to those concerns, in the Board’s view, ultimately fell short.  The State/Providers, 

however, share the Debtor’s mission, and have demonstrated both a commitment to its 

continuation as well as the financial wherewithal to carry it out.   

28. At the conclusion of the January 2017 meeting, the Board, based on all the 

information available to it at the time, voted to designate the State/Providers, with the contractual 

and economic support of the State, as the “stalking horse” purchaser (the “Stalking Horse”) 

pursuant to a Sale process, including the Auction, subject to further Board approval of any Sale7 

and ultimate Court approval.  Accordingly, the Debtor will enter into the Agreements with the 

Stalking Horse for cash and non-cash consideration, as more fully set forth herein.   

                                                
7 At the conclusion of the Auction, if any, the Board will need to reconvene and again consider all of the relevant 
factors, while balancing both economic and mission concerns, to determine the highest and or otherwise best bid to 
present to the Court for approval. 
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E. The Stalking Horse Bid 

29. With respect to the DD Properties, the parties agreed to utilize the appraised 

values, back out the mortgage debt, calculate the resulting equity, and apply a discount factor – 

which was ultimately agreed to be 13.75%.  The cash component in respect of the DD Properties, 

after reductions for assumed Debt and the discount rate, is $7,933,853.  Given the potential 

impact of the deed and use restrictions on the valuation of the BH Properties, the significant 

amount of existing debt, and the need for significant post-acquisition capital improvements, the 

parties negotiated a cash purchase price of $1,250,000 for the BH Properties. 

30. In addition, all existing mortgage debt encumbering the DD and BH Properties – 

an aggregate of up to $14,236,064 – will be assumed or otherwise satisfied by the Purchasers at 

the Closing. 

31. As an enhancement to the cash/debt proposals, the State agreed to waive more 

than $14 million in claims filed by OPWDD and OMH for alleged overpayments, audit amounts, 

and other reimbursement claims (the “Claims Waivers”).  The DOL, in turn, agreed to reclassify 

$1 million of its asserted $4.1 million priority claim as an unsecured claim.  To value the 

estimated cash impact of these waivers and recharacterization, the Debtor did its own analysis of 

the claim elements, the viability and potential defenses, its estimate of allowable portions, and a 

projected level of return to unsecured creditors.   
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As finally agreed, the State/Providers’ offer can be summarized in more detail as follows: 

Appraised Equity Value of 
DD Properties less 13.75% 
discount 

$7,933,853  

Negotiated Cash Component 
of Behavioral Health 
Properties Price 

$1,250,000  

Total Cash  $9,183,853 

Net Value of Claims Waivers8 $843,750  

Net Value of DOL 
Recharacterization9 

$750,000  

Estimated litigation savings10 $200,000  

Total Additional Cash 
Equivalent Value 

 $1,793,750 

Total Cash and Cash 
Equivalent Consideration 

 $10,977,603 

Assumed Debt  $14,236,064 

TOTAL VALUE  $25,213,667 

 

F. The Agreements11 

32. The Agreements, which are the product of arm’s length negotiations, further the 

Debtor’s mission and are fair and reasonable and in the best interests of the Debtor’s estate, its 

creditors, and other parties in interest.  Notwithstanding the foregoing, the proposed Sale to the 

                                                
8   OMH claims have an asserted face value of $14.9 million.  The Debtor believes the actual allowable liability is 
approximately $3.3 million.  OPWDD’s claim is asserted for $75,000.  Based on an estimated 25% distribution to 
unsecured creditors, the cash value to the estate of the Claims Waivers is $843,750. 
9   The DOL has agreed to reclassify $1 million of its priority claim as an unsecured claim, a projected savings of 
75% (assuming an estimated distribution to unsecured creditors of 25%).  Thus, the cash value of the savings to the 
estate is $750,000. 
10   Estimated savings to the estate of not having to litigate objections of OMH and OPWDD claims and litigating 
objections to the transfer of the Properties to a for-profit provider. 
11 Capitalized terms not defined herein have the meanings ascribed to them in the Agreements. 
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Stalking Horse will be tested by additional solicitation and the Auction, which is designed to 

elicit higher or better bids.  Finally, the Agreements are conditioned upon approval by the Court.  

33. The following is a summary of the material terms of the Sale Agreements and the 

Settlement Agreement.12  

The Sale Agreements 

(a) Purchase Price: $9,183,853 cash, in the aggregate, to be paid collectively 
by the Providers (the “Cash Portion”), with each Provider paying the amount set forth in 
their respective Sale Agreement, plus assumption and/or satisfaction of all related 
mortgage debt attaching to the Properties being acquired by each Provider (the 
“Mortgage Portion”).   

(b) Deposit: 5% of the sum of the Cash Portion and the Mortgage Portion, 
upon execution of the Sale Agreement.13 

(c) Closing Date: The Closing shall take place on the thirtieth (30th) day from 
entry of the Sale Order unless extended by up to an additional thirty (30) days by mutual 
agreement of the Debtor and the Provider. 

(d) No Reliance on Warranties or Representations: The Properties will be 
conveyed by the Debtor to, and accepted by the Stalking Horse on an “AS IS WHERE 
IS” basis, except as expressly provided in the Sale Agreements and the Sale Order.  The 
Debtor has not made and shall not make any verbal or written representations, warranties 
or statements of any nature or kind whatsoever to the Providers, whether express or 
implied, with respect to any warranties or representations, except as expressly set forth in 
the Sale Agreements. 

(e) Existing Liens and Deed Restrictions: The Providers are taking the 
Properties subject to existing deed and use restrictions and subject to mortgages related to 
the Mortgage Portion.  

(f) Condition of Closing:  It is a condition of Closing that the Provider has 
fully satisfied all undisputed obligations under any Lease and escrowed any disputed 
amounts.   

                                                
12 The summaries of the Sale Agreements and Settlement Agreement is provided for the convenience of the Court 
and parties in interest.  In the event of any inconsistency between the summaries set forth in this Motion and the 
terms of the Sale Agreements or Settlement Agreement, the terms of the Sale Agreements or Settlement Agreement, 
as applicable, shall govern. 
13 Pursuant to the terms of the Escrow Agreement, entered into among the Debtor, the Stalking Horse, and Garfunkel 
Wild, P.C., the Deposit is being held by Garfunkel Wild, P.C. 
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(g) Break-Up Fee and Expense Reimbursement:  In the event the Agreements 
are terminated due to the Debtor’s material breach of the terms, conditions, or covenants, 
or because of the closing of an Alternate Transaction (as defined below), the Providers 
shall be entitled to a Break-Up Fee which totals 2% of the aggregate Cash Portion and 
Mortgage Portion, and an allocable portion of the Expense Reimbursement of up to 
$175,000, in the aggregate, solely out of the proceeds of any Alternate Transaction.   

The Settlement Agreement14 

(a) OMH and OPWDD shall waive any and all of their claims against the 
Debtor including, without limitation, claim number 1777, filed with an asserted amount 
of $14,915,139, and claim number 1775, filed with an asserted amount of $75,846. 

(b) The DOL will recharacterize $1 million of its $4,158,133.69 priority claim 
asserted for unpaid unemployment insurance contributions to an unsecured claim, with 
the remaining balance being deemed allowed as a priority claim. 

(c) Mutual releases by the Debtor and the other parties to the Settlement 
Agreement. 

34. Although there is no financing contingency in the Stalking Horse Sale 

Agreements, the Providers servicing the DD Programs are funding the cash portion of the 

purchase price of the DD Properties through traditional bank financing, with OPWDD providing 

financial support under the Prior Property Approval Program (the “PPA Program”).  The PPA 

Program affords the Providers the State’s commitment to fund certain costs in connection with 

the transfer or rehabilitation of real property, as well as the payments necessary to service the 

bank financing obtained by the Providers for the acquisitions.  The Debtor is advised that each 

Provider has obtained a Prior Property Approval and has received a firm commitment from T.D. 

Bank, N.A. to fund each Provider’s pro-rata share of the cash portion of the Stalking Horse’s bid.    

35. The waiver and recharacterization of certain claims filed by State agencies 

provides additional consideration for the Sale (the “State Consideration”), as contained in the 

                                                
14 The effectiveness of the Settlement Agreement is expressly contingent on the closing of the transactions with the 
Providers.  In the event the Debtor closes an Alternative Transaction, the Settlement Agreement becomes null and 
void and the parties each return to their respective positions. 
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Settlement Agreement by and between the Debtor, the Creditors’ Committee, OPWDD, OMH, 

the DOL, DASNY, the IDAs, and the Bond Trustee.15  Taken as a whole, based on various 

assumptions as to the allowability and likely dividend, the Debtor values the waivers and 

recharacterization at approximately $1.6 million.   

G. The Break-Up Fee and Expense Reimbursement  

36. The Sale Agreement provides that if the Agreements are terminated because of 

the Debtor’s material breach of the terms, conditions, or covenants, or because of the closing of 

an alternate transaction to another Successful Bidder, as approved by the Bankruptcy Court (an 

“Alternate Transaction”), the Stalking Horse shall be entitled to: (i) the return of its 5% 

deposit; (ii) a Break-Up Fee consisting of 2% of the Cash Portion and Mortgage Portion of the 

Purchase Price; and (iii) Expense Reimbursement of up to $175,000, in the aggregate.  The 

Break-Up Fee and Expense Reimbursement will be paid solely out of the proceeds of an 

Alternate Transaction.  The Break-Up Fee is well within the customary range of such fees in 

such sales, and the $175,000 Expense Reimbursement is reasonable based upon the total value 

ascribed to the State/Providers’ bid by the Debtor and the Creditors’ Committee.   

H. Extraordinary Provisions of the Proposed Sale  

37. Pursuant to the Sale Guidelines, the Debtor is required to highlight any 

“extraordinary provisions,” including any interim arrangements with the Stalking Horse and 

deviations from standard auction procedures.   

38. As discussed above, the Providers are the transferees of the Debtor’s former 

Behavioral Health and DD Programs pursuant to Orders previously entered by the Court.  In 

connection with the program transfers, all of the Providers entered into Leases conveying the 

                                                
15 The Sale Agreement incorporates the Settlement Agreement by its terms. 
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Properties, which were approved by the Court in connection with the program transfers.  The 

Leases commenced in 2015 with a one-year term and the Providers have remained in possession 

of the Properties as month-to-month holdover tenants pursuant to the terms of each respective 

Lease.  The Leases further provide that in the event a Provider is not the ultimate Successful 

Purchaser of a Property which they occupy, such Provider has the option to extend the terms of 

the Lease for one (1) year from the date the Court enters an Order approving an Alternate 

Transaction.  

SALE NOTICE AND RELATED DEADLINES, THE PROPOSED BID 
PROCEDURES, AND AUCTION 

A. Notice of Sale, Auction, Sale Hearing, and Related Deadlines  

39. The Debtor proposes the following notice and other procedures to be 

implemented in connection with the Sale process:  

(a) Notice of Sale, Auction and Sale Hearing: The Debtor shall provide the 
Sale Notice, in substantially the form attached as Schedule 2 to the Bid Procedures Order, 
by email, facsimile, or mail delivery in accordance with the Final Administrative Order 
Establishing Case Management Procedures (the “Case Management Order”), entered 
on April 17, 2015 [Docket No. 160], as well as to: (i) all parties who have a leasehold 
interest in any of the Properties (ii) all parties who have an ownership interest in any of 
the Properties or an Encumbrance on any of the Properties, (iii) all known entities that 
have previously expressed a bona fide interest in purchasing the Properties in the last 12 
months, (iv) all parties that were served with notice of a prior sale of the Debtor’s real 
property, (v) all parties that submitted a bid with respect to a prior sale of the Debtor’s 
real property and (vi) such other parties that the Committee’s financial advisors 
recommend (collectively, the “Notice Parties”).  In addition, as soon as practicable after 
entry of the Bid Procedures Order, the Debtor shall publish an advertisement of the 
Auction on two occasions in a print or digital edition of Real Estate Weekly or 
Commercial Observer.  [Include all federal, state and local taxing authorities (whether or 
not they have asserted an encumbrance), and all creditors per state statute]. 

(b)  Timeline of Auction: The Debtor proposes that after the Bid Deadline and 
the determination of the Starting Auction Bid (in the manner hereinafter described), the 
Auction will be conducted until there is only one offer for the Property that the 
Committee determines it is willing to support as the highest and otherwise best offer (the 
“Committee Designated Bid”) from among the final Qualified Bids submitted at the 
Auction (the “Final Bids”), at which time the Auction will be closed. As soon as 
practicable after the conclusion of the Auction, the Debtor’s Board shall convene a 
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meeting (the “Determination Meeting”), which meeting may be continued from time to 
time, the purpose of which shall be to review the Final Bids and determine, consistent 
with the Board’s dual duties to creditors and the Debtor’s mission, which of the Final 
Bids submitted during the Auction is the highest or otherwise best Final Bid (the “Debtor 
Designated Final Bid”) and the next highest or otherwise best Final Bid (the “Debtor 
Designated Backup Bid”). The Debtor shall have the right to adjourn or cancel the 
Auction at any time by delivering notice of such adjournment or cancellation to all 
Qualified Bidders and filing a notice with the Court. 

(c) Date, Time, and Place of Sale Hearing: The Debtor requests that the Court 
set a date for the Sale Hearing to consider the Debtor Designated Final Bid and the 
Debtor Designated Backup Bid and, to the extent necessary, the Committee Designated 
Bid, which hearing may be adjourned or rescheduled without prior notice.  At the Sale 
Hearing, the Debtor will seek Court approval of the Debtor Designated Final Bid and 
Debtor Designated Backup Bid, if any. 

(d) Objection Deadline to Sale Order: Objections to the relief sought in the 
Motion shall be in writing, filed, and served so as to be actually received, with a copy to 
chambers, no later than seven business days before the Sale Hearing, at 4:00 p.m. 
prevailing Eastern Time, by: (i) counsel for the Debtor, Garfunkel Wild, P.C., 111 Great 
Neck Road, Great Neck, New York 11021, Attn: Burton S. Weston, Esq., and Adam T. 
Berkowitz, Esq., (ii) counsel for the Creditors’ Committee, Pachulski Stang Ziehl & 
Jones LLP, 780 Third Avenue, 36th Floor, New York, New York 10017, Attn: Robert J. 
Feinstein, Esq. and Ilan D. Scharf, Esq.; (iii) the United States Trustee, Long Island 
Federal Courthouse, 560 Federal Plaza, Room 560, Central Islip, New York 11722, Attn: 
Stan Yang, Esq; and (iv) counsel for the Stalking Horse, Winston & Strawn LLP, 200 
Park Avenue, New York, New York 10166, Attn: David Neier, Esq. 

B. Mission Objectives 

40. Given the Debtor’s dual duty to both creditors and its not-for-profit mission, a 

clear statement of mission objectives that need to be addressed by any Potential Bidder is 

important.   

41. Historically, as the Debtor’s portfolio of services expanded over the years into 

many human service disciplines, the Debtor remained committed to a comprehensive service 

delivery model that was responsive to the behavioral health and intellectual and developmental 

needs of a largely fragile population with the goal of enabling them to achieve social and 

economic self-sufficiency.  While many of the Debtor’s former clients will never be able to fully 
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achieve self-sufficiency, an integral component of the Debtor’s efforts was the provision of 

housing and social and life skills training for its former clients.  Any disruption to those housing 

arrangements and the attendant relationship residents have built with each other and their 

communities could have serious negative impacts on former clients and would not be in line with 

the Debtor’s mission. 

42. Accordingly, Potential Bidders are required to demonstrate how their respective 

bids either ensures the continued access and residence of existing clients at the Properties or how 

such bid otherwise addresses the Debtor’s mission of enabling its former behavioral and 

developmentally disabled clients to achieve as great a degree of social and economic self-

sufficiency as possible (the “Mission Objectives”).  The Debtor shall respond to any reasonable 

questions, inquiries, concerns or requests for information or clarification that potential bidders 

may seek regarding the Mission Objectives. 

C. The Bid Deadline and Bid Procedures  

43. The Bid Procedures (attached to the Bid Procedures Order as Schedule 1) contain 

the terms and procedures that the Debtor proposes govern the submission of bids for the 

Properties.  The Debtor proposes the following procedures in connection with bidding:16 

(a) Qualified Bidders. In order to participate in the bidding process and to 
have a bid considered by the Debtor, each potential bidder (a “Potential Bidder”) must 
deliver a written, irrevocable offer, for the Properties, satisfying the below criteria.  A 
“Qualified Bidder” is a Potential Bidder that delivers a binding bid, which, in the 
Debtor’s sole discretion, after consultation with the Creditors’ Committee, satisfies the 
following (a “Qualified Bid”): 

(b) Bid Deadline.  Each Bid Package (as defined below) must be delivered in 
written form to: (i) counsel to the Debtor, Garfunkel Wild, P.C., Attn: Burton Weston, 

                                                
16 To the extent that there are any inconsistencies between the description of the Bid Procedures contained herein 
and the Bid Procedures, the terms of the Bid Procedures control. 
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Esq. and Adam T. Berkowitz, Esq., 111 Great Neck Road, Great Neck, NY 11021, and 
(ii) counsel to the Creditors’ Committee, Pachulski Stang Ziehl & Jones LLP, 780 Third 
Avenue, 36th Floor, New York, New York 10017, Attn:  Robert J. Feinstein, Esq. and 
Ilan D. Scharf, Esq. in each case so as to actually be received no later than 4:00 p.m. 
(prevailing Eastern Time) on [TBD], 2017(the “Bid Deadline”). 

(c) Bid Package.  Each bid must include (collectively, the “Bid Package”):  

(i)  a written and signed irrevocable offer stating: 

(1) that the Potential Bidder offers to consummate a sale 
transaction for the Properties on terms and conditions no less 
favorable than in the Agreements and in an amount at least equal 
to the Minimum Bid (as defined below),  

(2) how the bid either ensures the continued access and residence 
of existing clients at the Properties or how it otherwise addresses 
the Debtor’s mission as a provider of care, treatment, and housing 
for its former behavioral and intellectually and developmentally 
disabled clients who reside in the Properties,  

(3) that the bid will remain irrevocable until the closing of the 
Sale, if it is selected as the Successful Bidder or the Backup 
Bidder, unless otherwise agreed to by the Debtor, in consultation 
with the Creditors’ Committee and any such bidder,  

(4) that the Potential Bidder has obtained all necessary 
organizational approvals to make its competing bid and to enter 
into and perform the Modified Sale Agreement (as defined 
below), 

(5) that the Potential Bidder has not engaged in any collusion with 
respect to the bidding or the Sale, and 

(6) that the Potential Bidder has had the opportunity to conduct 
due diligence prior to its offer and does not require further due 
diligence, has relied solely upon its own independent review and 
investigation, and did not rely on any written or oral 
representation except as expressly provided in the Modified Sale 
Agreement (as defined below);  

(ii) an executed copy of a Sale Agreement, as modified by the 
Potential Bidder in accordance with its bid (each a “Modified Sale Agreement”) and any 
other related agreements necessary for consummation of the bid;  

(iii) a copy of the Modified Sale Agreement electronically marked to 
clearly show the revisions in the Modified Sale Agreement (together with electronic clean 
and marked copies formatted as Microsoft Word documents or such other word 
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processing format acceptable to the Debtor), each as marked against the Sale Agreement; 
and  

(iv) a completed Due Diligence Questionnaire (as defined below). 

(d) Minimum Bid.  The amount of the purchase price in such bid must provide 
for cash, cash equivalent or net value to the estate that is at least in the amount of: 
$250,000 more than the value ascribed to the Agreements plus the 2% Break-Up Fee and 
$175,000 Expense Reimbursement (or $26,142,940) (the “Minimum Bid”).  In 
determining whether the aggregate consideration contained in a bid constitutes a 
Minimum Bid, the Debtor shall consult with the Committee regarding any determination 
of the value of the non-cash portion of such bid..   

(e) Financial Information.  The Bid Package must contain such financial and 
other information that will allow the Debtor to make a determination as to the bidder’s 
financial and other capabilities to consummate the transactions contemplated by the 
Modified Sale Agreement and to operate the Properties on an ongoing basis, including 
funding for required capital repairs. 

(f) Due Diligence Questionnaire.  The Bid Package must contain a completed 
due diligence questionnaire, in the form of Schedule 3 to the Bid Procedures Order (the 
“Due Diligence Questionnaire”), which requests essential information necessary to 
determine, inter alia, a Potential Bidder’s funding commitment, financial ability to 
operate, and whether a Potential Bidder’s bid and future plans for the Properties preserves 
and advances the Debtor’s mission, and to what extent.  The Debtor reserves the right to 
seek additional due diligence from any Potential Bidder and/or Qualified Bidder at any 
time.     

(g) Additional Bid Protections.  The bid must not request or entitle the 
Potential Bidder to any termination fee, transaction or break-up fee, expense 
reimbursement, or similar type of payment. 

(h) Identity of Bidders.  Each Potential Bidder must fully disclose the identity 
of each entity that will be bidding for the Properties, as well as disclose the organization, 
form, the business conducted by each entity, the individual members or shareholders of 
each entity, and what, if any, connection the Potential Bidder has with the Debtor.  
Potential Bidders shall be required to provide such additional information as the Debtor 
may require regarding a bidder’s ability to satisfy the requirements of the transaction 
contemplated by the Modified Sale Agreement. 

(i) Contingencies.  The bid must not contain any contingencies of any kind, 
including, among others, obtaining (i) financing; (ii) shareholder, board of directors or 
other approval; (iii) the outcome or completion of due diligence.  Each Potential Bidder 
must also affirmatively acknowledge that the Potential Bidder (i) had an opportunity to 
conduct due diligence regarding the Properties prior to making its offer and does not 
require further due diligence, (ii) has relied solely upon its own independent review, 
investigation, and/or inspection of any documents and/or the Properties in making its bid, 
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and (iii) did not rely upon any written or oral statements, representations, promises, 
warranties, or guaranties whatsoever, whether express, implied, by operation of law, or 
otherwise, regarding the Properties, or the completeness of any information provided in 
connection therewith except as expressly stated in the Bid Procedures. 

(j) Deposit. A Potential Bidder must deposit 5% of the initial purchase price 
set forth in Modified Sale Agreement (inclusive of all consideration to be paid, whether 
paid in cash, cash equivalents or any assumption of debt) with the Debtor in the form of a 
certified check or wire transfer on or before the Bid Deadline (the “Deposit”).  The 
Potential Bidder shall forfeit the Deposit if (i) the Potential Bidder is determined to be a 
Qualified Bidder and withdraws or modifies its bid other than as provided herein before 
the Bankruptcy Court approves the Debtor’s selection of the Successful Bidder and/or the 
Backup Bidder (each as defined below), or (ii) the Potential Bidder is a Successful Bidder 
or a Backup Bidder who is required to close under the Bid Procedures and (x) modifies or 
withdraws the bid without the Debtor’s consent before the consummation of the sale 
contemplated by the bid, or (y) breaches the provisions of the Modified Sale Agreement 
such that the Debtor would be entitled to retain the Deposit.  The Deposit shall be 
returned to the bidder (i) as soon as practicable if the bidder is not determined to be a 
Qualified Bidder or (ii) no later than five (5) business days after entry of the Sale Order if 
the bidder is a Qualified Bidder (who has not otherwise forfeited its Deposit), but is not 
the Successful Bidder or the Backup Bidder.  The Debtor will maintain any Deposit in a 
non-interest bearing Debtor account. 

(k) As Is, Where Is.  Any Modified Sale Agreement must provide that the 
Sale will be on an “as is, where is” basis and without representations or warranties of any 
kind except and solely to the extent expressly set forth in the existing Sale Agreements.  
Each Qualified Bidder shall expressly acknowledge and represent that it has had an 
opportunity to conduct any and all due diligence regarding the Properties prior to making 
its bid and that it has relied solely upon its own independent review and investigation in 
making its bid, which acknowledgement and representation shall be binding in all 
respects.  

(l) Debtor’s Considerations. The Debtor, after consultation with the 
Creditors’ Committee, will have the right to determine, in its sole discretion, that a bid is 
not a Qualified Bid, if, among other factors: (A) the terms of the bid do not comport with 
or otherwise adequately address the Debtor’s mission, (B) the terms of the bid do not 
adequately address the continued care and residence of the existing client population 
consistent with the Debtor’s mission, and (C) the terms of the bid are materially more 
burdensome or conditional than the terms of the Agreements and are not offset by a 
material increase in purchase price, which determination may take into consideration: (1) 
whether the bid requires any indemnification of such Qualified Bidder; (2) whether the 
bid does not provide sufficient cash consideration; (3) whether the bid includes a non-
cash instrument or similar consideration that is not freely marketable; (4) whether the 
Potential Bidder can obtain the consents and approvals, regulatory or otherwise, that may 
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be required; or (5) any other factors the Debtor, after consultation with the Creditors’ 
Committee, may deem relevant.17 

(m) Qualification Objections.  If the Debtor determines that a bid is not a 
Qualified Bid, the Committee may, in its sole discretion, file an objection regarding such 
determination that a bid is not a Qualified Bid by filing a written objection (any such 
objection, a “Qualification Objection”) with the Court no later than [TBD], 2017 at 4:00 
p.m. (the “Qualification Objection Deadline”).  The Court shall hold a hearing on any 
Qualification Objections on [TBD], 2017 at _____. 

(n) Qualification of the Stalking Horse Bid.  The Agreements shall constitute 
a Qualified Bid and the State/Providers shall be deemed a Qualified Bidder.  If no 
Qualified Bid other than that of the State/Providers’ is submitted by the Bid Deadline, the 
Debtor shall not conduct the Auction, but may proceed with the Sale Hearing and seek 
approval by the Bankruptcy Court of the Agreements and the transactions contemplated 
thereby, subject only to final approval of the Board. 

D. Auction  

44. In the event that the Debtor timely receives at least one Qualified Bid for the 

Properties (excluding the State/Providers’) by the Bid Deadline, an Auction shall be conducted 

with respect to the Properties.  The Auction will take place at the offices of counsel to the 

Debtor, Garfunkel Wild, P.C., 111 Great Neck Road, Great Neck, NY 11021 on [TBD] starting 

at __:00 a.m. (EDT), or at such other later date and time or other place, as may be determined 

by the Debtor at or prior to the Auction.  The Auction shall be governed by the following 

procedures: 

(a) Participation. Only Qualified Bidders that have submitted a Qualified Bid 
and provided a Deposit(s) will be eligible to participate in the Auction, and each 
Qualified Bidder shall appear in person at the Auction (and any attorney for a Qualified 
Bidder may appear at the Auction at the discretion of the Qualified Bidder).  In the event 
the Qualified Bidder does not appear in person, but an attorney for the Qualified Bidder 
does appear, such attorney must provide documentation sufficient to satisfy the Debtor 
that such attorney has authorization to bid on behalf of the Qualified Bidder.  In the event 
a Qualified Bidder does not attend the Auction, the relevant Qualified Bid shall 
nonetheless remain fully enforceable against that Qualified Bidder.   

                                                
17 Notwithstanding the Bid Procedures, the Debtor reserves the right to entertain bids for the Properties that do not 
conform to one or more of the requirements set forth herein and in the Bid Procedures. 
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(b) Opening Auction Bid. After the Bid Deadline, but prior to the 
commencement of the Auction, the Debtor’s Board shall convene a meeting (the “Pre-
Auction Meeting”), which meeting may be continued from time to time, the purpose of 
which shall be to review the Qualified Bids and determine, consistent with the Board’s 
dual duties to creditors and the Debtor’s not-for-profit Mission Objectives, which 
Qualified Bid constitutes the highest or otherwise best offer for the Properties (the 
“Starting Auction Bid”).  In determining the Starting Auction Bid the Board will 
consider a variety of factors including, without limitation, the monetary amount of each 
Qualified Bid, the extent of the changes to the Sale Agreements, the Qualified Bidder’s 
ability to consummate the Sale, the Qualified Bidder’s financial ability to finance the 
Properties’ continued operation and required capital repairs consistent with the Debtor’s 
not-for-profit mission as it relates to the Properties, the consistency of any Qualified Bid 
and the terms thereof with the Debtor’s not-for-profit Mission Objectives, including the 
continued care and housing of the Debtor’s former clients, the ability of a Qualified 
Bidder to obtain the necessary consents and/or regulatory approvals to consummate the 
proposed transaction, whether any Qualified Bid is materially more burdensome than any 
other Qualified Bid, and any other factors deemed relevant by the Board. 
Notwithstanding the submission of one or more Qualified Bids, it is possible that the 
Stalking Horse Bid may be designated as the Starting Auction Bid.  At or prior to the 
commencement of the Auction, the Debtor shall provide an overview of why the Board 
chose the Starting Auction Bid. 

(c) Bidding. Bidding at the Auction shall commence at the amount of the 
Starting Auction Bid.  As each subsequent bid must address both monetary and mission 
driven considerations, there shall be no pre-established bid increments, although the 
Debtor, in consultation with the Creditors Committee, reserves the right to establish a 
monetary overbid requirement at any time during the Auction.  After each successive bid 
is made, the Committee shall announce whether or not it is willing to support such bid as 
new highest and/or otherwise best bid.  A statement of support by the Committee shall 
not be binding on the Debtor in any respect, and shall in no way be determinative of 
whether any such bid is ultimately determined by the Debtor’s Board to be higher and/or 
better than any other bid, but shall be a factor taken into consideration.  At no point 
during the Auction shall the Debtor be required to make any determinations as to whether 
or not any bid constitutes a higher or otherwise better bid than any other bid. 

(d) Auction Conclusion. The Auction shall continue until there is only one 
offer for the Property that the Committee determines it is willing to support as the highest 
or otherwise best offer from among the Qualified Bids submitted at the Auction (the 
“Committee Designated Bid”) at which time the Debtor shall announce that the Auction 
is closed.  As soon as practicable after the conclusion of the Auction, but in any event 
prior to the commencement of the Determination Meeting (defined below) each Qualified 
Bidder shall (i) complete and execute all Sale Agreements, contracts, instruments or other 
documents evidencing and containing the terms and conditions upon which such 
Qualified Bidder’s best and final bid was made (each a “Final Bid” and collectively the 
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“Final Bids”), and (ii) supplement its Deposit by wire transfer or other immediately 
available funds so that, to the extent necessary, such Deposit equals 5% of their 
respective Final Bids.18 

E. Determination of the Successful Bidder and Backup Bidder 

45. As soon as practicable after the conclusion of the Auction, the Debtor’s Board 

shall convene a meeting (the “Determination Meeting”), which meeting may be continued from 

time to time, the purpose of which shall be to review the Final Bids and determine, consistent 

with the Board’s dual duties to creditors and the Debtor’s mission, which Final Bid submitted 

during the Auction is the highest or otherwise best Final Bid (the “Debtor Designated Final 

Bid”) and the next highest or otherwise best Final Bid (the “Debtor Designated Backup Bid”) 

19. The Creditors’ Committee will be invited to the Board Determination Meeting in order to 

present its opinions and analysis of the Final Bids, including, without limitation, the basis for its 

determination of the Committee Designated Bid.  In addition, each Qualified Bidder should 

make an authorized representative available, in person or telephonically, to address any further 

questions that may arise during the Board’s deliberations at the Determination Meeting.  The 

Board may consider a variety of factors in making this decision, including without limitation, the 

Committee Designated Bid, the financial consideration provided by any Qualified Bidder’s Final 

Bid, each Qualified Bidder’s financial ability to close the Sale, the consistency of any Final Bid 

and the terms thereof with the Debtor’s not-for-profit Mission Objectives, including the 

continued care and housing of the Debtor’s former clients, the Qualified Bidder’s post-closing 

                                                
18 The Debtor reserves its rights, in the exercise of its judgment, and in consultation with the Creditors’ Committee, 
to modify any non-material provisions of the Bid Procedures, including, without limitation, extending the deadlines 
set forth herein, adjourning the Auction Commencement or the Auction Conclusion, and/or adjourning the Sale 
Hearing up to, and including, in open court, without further notice consistent with the Sale Agreements and Bid 
Procedures Order. 
19 Notwithstanding the foregoing, nothing in the Bid Procedures shall require the Board to take any action, or to 
refrain from taking any action, with respect to the Bid Procedures, to the extent the Board determines that taking or 
refraining from any such action is required to comply with its fiduciary obligation or otherwise with applicable law.   
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financial ability to operate the Properties and make required capital repairs, the ability of a 

Qualified Bidder to obtain the necessary consents and/or regulatory approvals to consummate the 

proposed transaction, whether any Final Bid is materially more burdensome than any other Final 

Bid, and any other factors deemed relevant by the Board.  

THE BID PROCEDURES ORDER SHOULD BE APPROVED 

A. The Bid Procedures Should be Approved 

46. Courts have made clear that a debtor’s business judgment is entitled to substantial 

deference with respect to the procedures to be used in selling assets of the estate.  C.f. Official 

Comm. of Subordinated Bondholders v. Integrated Res., Inc. (In re Integrated Res., Inc.), 147 

B.R. 650, 656-57 (S.D.N.Y. 1992) (noting that overbid procedures and break-up fee 

arrangements that have been negotiated by a debtor are to be reviewed according to the 

deferential “business judgment” standard, under which such procedures and arrangements are 

“presumptively valid”); In re 995 Fifth Ave. Assocs., L.P., 96 B.R. 24, 28 (Bankr. S.D.N.Y. 

1989) (holding that the business judgment standard protects break-up fees and other contractual 

provisions negotiated in good faith). 

47. The proposed Bid Procedures are specifically tailored to the issues of this Case.  

They are designed to balance both economic and mission driven consideration, because, unlike a 

traditional case, the Debtor must focus both on maximizing creditor returns and ensuring 

continuity of care for the Debtor’s former clients.  Debtors in other bankruptcy cases have sought 

and obtained approval of similar “non-traditional” auction procedures. See In re HHH Choices 

Health Plan, LLC, Case No. 15-11158 (MEW) (Bankr. S.D.N.Y., August 9, 2016) [Docket No. 

317] (dispensing with a live auction given the disparate nature of the qualified bids, providing a 

list of issues and concerns to each qualified bidder, and setting a deadline for final offers).  

Further, the Bid Procedures are fair and open and do not unfairly favor the Stalking Horse or any 
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other potential purchaser.  Finally, in light of the Debtor’s ongoing discussions with the 

interested parties, and the long known availability of the Properties, the Bid Procedures set out a 

timeframe that will allow potential purchasers sufficient time to conduct due diligence and 

submit informed competing bids, while still providing for the prompt Sale of the Properties. 

48. The Debtor submits that the Bid Procedures are reasonably designed to ensure 

that the Debtor’s estate receives the maximum purchase price for the Properties, and therefore 

warrant Court approval. 

B. The Break-Up Fee and Expense Reimbursement 
 are Reasonable and Should be Approved  

 

49. The proposed Break-Up Fee and Expense Reimbursement are appropriate and 

should be approved.  In considering the appropriateness of a break-up fee, courts consider 

whether the parties dealt at arm’s length, whether the fee hampers bidding, and whether the 

amount of the fee is reasonable relative to the proposed purchase price.  See Integrated Res., Inc., 

147 B.R. at 657; In re Metaldyne Corp., 409 B.R. 661, 670 (Bankr. S.D.N.Y. 2009). 

50. To the extent that the parties to an agreement did deal with each other at arm’s 

length, courts will generally not scrutinize the break-up incentive or expense reimbursement, 

respecting the debtor’s business judgment taken in good faith and in the exercise of honest 

judgment. See Integrated Res. Inc., 147 B.R. at 656-62 (approving a break-up fee and expense 

reimbursement and noting that break-up fee arrangements have been negotiated by a debtor are 

to be reviewed according to the deferential “business judgment” standard, under which such 

procedures and arrangements are “presumably valid”); 995 Fifth Ave. Assocs., 96 B.R. at 28 

(respecting the debtors’ business judgment that bidding incentives were “legitimately necessary 

to convince a ‘white knight’ to enter the bidding by providing some form of compensation for 

the risks it is undertaking”) (internal citation and quotations marks omitted). 
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51. Although courts do afford deference to a debtor’s business judgment, courts do 

examine whether the bid protections will discourage bidding and whether the fee is reasonable 

relative to the purchase price. See Integrated Res., Inc., 147 B.R. at 657.  With regard to whether 

a break-up fee and expense reimbursement will discourage bidding, courts consider whether the 

debtor’s consent to a break-up fee in order to secure a stalking horse bidder served “(1) to attract 

or retain a potentially successful bid, (2) to establish a bid standard or minimum for other bidders 

to follow, or (3) to attract additional bidders.” Id., 147 B.R. at 662.  As for the size of the fee in 

relation to the purchase price, the fee “should be reasonably related to the risk, effort, and 

expenses of the prospective purchaser.” Id. at 662.   

52. As set forth in the Sale Agreements, the Break-Up Fee of 2% of the Cash Portion 

and Mortgage Portion of the Purchase Price, and the $175,000 Expense Reimbursement, 

together, are well within the bounds of those approved by courts in this and other districts in 

similar chapter 11 cases.  Indeed, courts in this and other districts have approved break-up fees 

and expense reimbursements in similar amounts.  See In re Ray Realty Fulton, Inc., No. 09-

41225, 2009 WL 2600760, at *1 (Bankr. E.D.N.Y. Aug. 21, 2009) (3.5% percent reasonable); In 

re D.A.B. Grp., LLC, Case No. 14-12057 (SCC) (Bankr. S.D.N.Y. Dec. 18, 2014) (approving a 

break-up fee of approximately 3% of the purchase price); In re Choice Building Supplies of 

Westchester Co. Inc., Case No. 13-23859 (RDD) (Bankr. S.D.N.Y. May 5, 2014) (approving a 

break-up fee of approximately 3.64% of the purchase price); In re Hostess Brands, Inc., Case No. 

12-22052 (RDD) (Bankr. S.D.N.Y. Jan. 28, 2013) (approving a break-up fee of approximately 

3% of the purchase price); In re HMX Acquisition Corp., Case No. 12-14300 (ALG) (Bankr. 

S.D.N.Y. Nov. 29, 2012) (approving a break-up fee and expense reimbursement of 

approximately 3.46% of the purchase price); In re Bos. Generating, LLC, Case No. 10-14419 
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(SCC) (Bankr. S.D.N.Y. Oct. 12, 2010) (approving a break-up fee and expense reimbursement 

totaling approximately 3.18% of the purchase price); In re Cabrini Med. Ctr., Case No. 09-14398 

(AJG) (Bankr. S.D.N.Y. Dec. 30, 2009) (approving a break-up fee of approximately 3.75% of 

the purchase price); In re Tronox Inc., Case No. 09-10156 (ALG) (Bankr. S.D.N.Y. Sept. 23, 

2009) (approving a break-up fee and expense reimbursement totaling approximately 3.72% of 

the total purchase price); In re BearingPoint, Inc., Case No. 09-10691 (REG) (Bankr. S.D.N.Y. 

Apr. 7, 2009) (approving a break-up fee and expense reimbursement totaling approximately 

3.4Break of the purchase price); In re Silicon Graphics, Inc., Case No. 09-11701 (MG) (Bankr. 

S.D.N.Y. Apr. 3, 2009) (approving a break-up fee and expense reimbursement totaling 

approximately 6% of the total purchase price). 

53. Here, the parties to the Agreements are independent, unrelated entities.  The terms 

of the Agreements themselves were the result of arm’s length negotiations between the Debtor, 

the Creditors’ Committee, and the Stalking Horse.  Moreover, the Debtor submits that the Break-

Up Fee and Expense Reimbursement serve to secure the Stalking Horse as a “stalking horse” 

bidder, without which the Stalking Horse was unwilling to participate in an open Auction.  

Finally, the Break-Up Fee and Expense Reimbursement are within the range that have been 

found to be appropriate in the Southern and Eastern Districts of New York.  For these reasons, 

the Debtor submits that the Break-Up Fee and Expense Reimbursement are reasonable and 

appropriate under these circumstances and should be approved. 

C. The Notice Proposed for the Auction  
and the Sale Hearing are Reasonable and Should be Approved  

54. Bankruptcy Rule 6004(a) provides that notice of a proposed sale of property of 

the estate, other than in the ordinary course of business, shall be given to all known creditors and 

parties-in-interest pursuant to Bankruptcy Rule 2002(a)(2), (c)(1), (i) and (k). 
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55. Bankruptcy Rule 2002(a) requires that “the clerk, or some other person as the 

court may direct,” give “the debtor, the trustee, all creditors and indenture trustees at least 21 

days’ notice by mail of: (2) a proposed use, sale, or lease of property of the estates other than in 

the ordinary course of business….” Fed. R. Bankr. P. 2002(a).  Bankruptcy Rule 2002(c) 

requires that this notice include “the time and place of any public sale, the terms and conditions 

of any private sale and the time fixed for filing objections.” Fed. R. Bankr. P. 2002(c). 

56. Finally, Bankruptcy Rule 2002(l) provides that the Court “may order notice by 

publication if it finds that notice by mail is impracticable or that it is desirable to supplement the 

notice.” Fed. R. Bankr. P. 2002(l). 

57. The Debtor submits that service of the Bid Procedures Order, the Sale Notice, 

attached to the Bid Procedures Order as Schedule 2, and the Bid Procedures on the Notice Parties 

is reasonable and appropriate and will be adequate to ensure that all interested parties have the 

opportunity to bid for the Properties, and/or object to the proposed Sale of the Properties. In 

addition, in order to attract additional interest in, and notice of, the proposed Sale and Auction, 

the Debtor intends to publish two advertisements in one or more publications.  Finally, as 

described above, the Debtor proposes that the Bid Deadline be established for approximately one 

month following the date of entry and service of the Bid Procedures Order with the Sale Hearing 

to be held after the Auction. 

58. Accordingly, the Debtor submits that the foregoing method of notice satisfies the 

requirements of Bankruptcy Rules 2002 and 6004 and is reasonable under the circumstances.  

D. Selection of the  
 Stalking Horse Bidder is a Proper Exercise of the Debtor’s Business Judgment 

59. In the context of auctions, courts defer to a debtor’s business judgment when 

selecting a stalking horse bid. See In re Metaldyne Corp., 409 B.R. 661, 665 (Bankr. S.D.N.Y. 

Case 8-15-71074-reg    Doc 916    Filed 07/14/17    Entered 07/14/17 10:33:46



 

 
 
4127113v.13 

32

2009) (holding that the debtor’s business judgment standard applied to the selection of a stalking 

and that the court should not substitute its business judgment for that of the debtor’s).  “The 

business judgment rule ‘is a presumption that in making a business decision, the directors of a 

corporation acted on an informed basis, in good faith and in the honest belief that the action 

taken was in the best interests of the company.’” In re Adelphia Commc’ns Corp., 2003 WL 

22316543, at *30 (Bankr. S.D.N.Y. Mar. 4, 2003) (quoting Official Comm. of Subordinated 

Bondholders v. Integrated Res., Inc. (In re Integrated Res., Inc.), 147 B.R. 650, 656 (S.D.N.Y. 

1992)); see In re Brooklyn Hosp. Ctr., 341 B.R. 405, 410–11 (Bankr. E.D.N.Y. 2006).  This 

presumption “shields corporate decision-makers and their decisions from judicial second-

guessing when the following elements are present: ‘(1) a business decision, (2) disinterestedness, 

(3) due care, (4) good faith, and (5) according to some courts and commentators, no abuse of 

discretion or waste of corporate assets.’” Id. (quoting Integrated, 147 B.R. at 656).  Courts will 

not interfere with a board’s decision “as long as [the decision is] attributable to any rational 

business purpose.” Integrated, 147 B.R. at 656 (quotation marks omitted); See also In re 

Aerovox, Inc., 269 B.R. 74, 80 (Bankr.D.Mass.2001) (“[A] debtor’s business decision should be 

approved by the court unless it is shown to be so manifestly unreasonable that it could not be 

based upon sound business judgment, but only on bad faith, whim or caprice.”)(quotation marks 

omitted). 

60. Here the Debtor’s selection of the offer by the State/Providers as the Stalking 

Horse bid was the result of an extensive Sale process spanning over a year and a comprehensive 

vetting process of competing offers by the Board, consistent with its dual duties to creditors and 

the Debtor’s mission.  Faced with competing offers by the State/Providers and Altmark/Liberty, 

which had different economic structures and potentially had different implications for the 
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Debtor’s former clients residing at the Properties, the Board employed a deliberate process that 

solicited the input of their professional advisors, required multiple due diligence responses by the 

offerors, and based decision making on a lengthy analysis of the relevant facts and options, as 

described more fully herein. 

61. The Board received a detailed briefing from its advisors of its dual duties to 

creditors and the Debtor’s mission under applicable provisions of New York’s not-for-profit law 

and prevailing case law, as well as the essential questions it needed to consider.  Thus, in 

analyzing the competing offers by the State/Providers and Altmark/Liberty, the Board considered 

the impact on creditors and existing residents including: (i) the likely recoveries of each class of 

creditors; (ii) the quantifiable differences in creditor treatment under each offer; (iii) each 

offeror’s ability to close, including financing commitments to fund the purchase price, potential 

litigation costs, regulatory approvals, and other potential delays (and the associated costs of such 

delay);  (iv) each offeror’s commitment and/or willingness to carrying on or otherwise further the 

Debtor’s Mission Objectives; (v) each offeror’s financial ability to perform and capitalization; 

(vi) how each offeror would ensure future funding for the protection of the Debtor’s former 

client residents; (vii) impediments to continued operations; (viii) assurance of continued client 

access to the Properties; and (ix) issues relating to possible relocation of the Debtor’s former 

clients. 

62. Accordingly, for the reasons set forth in paragraphs 23-28 above, among others, 

and consistent with the Board’s fiduciary duty to both its creditors and its mission, the Board 

selected the State/Providers’ Stalking Horse bid.  The Board’s decision was made with the 

assistance of various professionals, including the Board’s counsel, the Debtor’s counsel, and 

counsel to the Creditors’ Committee, on an informed basis, with due care, in good faith, and in 

Case 8-15-71074-reg    Doc 916    Filed 07/14/17    Entered 07/14/17 10:33:46



 

 
 
4127113v.13 

34

the honest belief that its selection of the Stalking Hose is in the best interests of all parties in this 

Case, and best preserves and furthers the Debtor’s not-for-profit mission. 

THE SALE ORDER SHOULD BE ENTERED 

A. The Sale of the Properties is an Exercise of the Debtor’s Sound Business Judgment  

63. Bankruptcy Code § 363(b) governs transactions outside the ordinary course of 

business involving property of the debtor’s estate and provides, in relevant part, that, “[t]he 

trustee, after notice and a hearing, may use, sell, or lease, other than in the ordinary course of 

business, property of the estate....” 11 U.S.C. § 363(b). 

64. A debtor’s sale or use of property of the estate outside the ordinary course of 

business should be approved by the Court if the debtor can demonstrate a sound business 

justification for the proposed transaction. See In re Iridium Operating LLC, 478 F.3d 452, 466 

(2d Cir. 2007) (“In this Circuit, the sale of an asset of the estates under § 363(b) is permissible if 

the ‘judge determining [the] § 363(b) application expressly find[s] from the evidence presented 

before [him or her] at the hearing [that there is] a good business reason to grant such an 

application.’” (citing Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 772 

F.2d 1063, 1071 (2d Cir. 1983)); Licensing by Paolo, Inc. v. Sinatra (In re Gucci), 126 F.3d 380, 

388 (2d Cir. 1997) (same). 

65. Here, the Debtor is liquidating its estate and no longer has a need for the 

Properties.  The Debtor submits that the Sale of the Properties is in the best interest of the 

Debtor’s estate based on the Purchase Price being fair and reasonable in light of the appraisals 

received on each of the Properties, the reasonableness of the bulk-offer discount, and the terms 

of existing Leases and deed restrictions affecting the Properties.  Furthermore, the Sale of the 

Properties furthers the Debtor’s mission by ensuring the Providers will be able to provide the 

same services and housing to the Debtor’s former clients as did the Debtor prior to transferring 
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its programs.  Finally, any concern that the Debtor may be able to sell the Properties on better 

overall terms than those provided for in the Agreements should be allayed by the fact that the 

Agreements will be tested through the Bid Procedures, and the Auction, if a Qualified Bid is 

submitted. 

66. Based upon the foregoing, the Debtor submits that the Sale of the Properties to the 

State/Providers, subject to higher or better bids, offers the greatest benefit to the Debtor’s estate, 

and is an exercise of the Debtor’s sound business judgment.  

B. The Potential Need to Sell the Properties  
 Free and Clear of Liens, Claims, Encumbrances, and Interests  

67. Pursuant to § 363(f) of the Bankruptcy Code, a trustee may sell property under 

Bankruptcy Code § 363(b) free and clear of liens, claims, and encumbrances if one of the 

following conditions is satisfied:  

applicable non-bankruptcy law permits the sale of the property free and 
clear of such interest; (ii) the entity holding the lien, claim or encumbrance 
consents to the sale; (iii) the interest is a lien and the price at which such 
property to be sold is greater than the aggregate value of all liens on the 
property; (iv) the interest is in bona fide dispute; or (v) the entity could be 
compelled, in a legal or equitable proceeding, to accept a money 
satisfaction of its interest.  

11 U.S.C. § 363(f); see In re Smart World Tech., LLC, 423 F.3d 166, 169 n.3 (2d Cir. 2005) 

(“Section 363 permits sales of assets free and clear of claims and interests…. It thus allows [a 

purchaser] to acquire assets [from a debtor] without any accompanying liabilities.”); In re 

Dundee Equity Corp., No. 89-B-10233, 1992 WL 53743, at *3 (Bankr. S.D.N.Y. Mar. 6, 1992) 

(“Section 363(f) is in the disjunctive, such that the sale free of the interest concerned may occur 

if any one of the conditions of § 363(f) have been met.”).   

68. Certain of the Properties are subject to liens, claims, or security interests, or other 

encumbrances (each an “Encumbrance” and collectively, the “Encumbrances”). The Debtor 
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believes the Properties can be sold free and clear of such Encumbrances (other than 

Encumbrances being expressly assumed under the Sale Agreements), based on one or more 

provisions of § 363(f) of the Bankruptcy Code. 

69. Specifically, § 363(f)(2) is satisfied as to those parties that consent or do not 

object to the proposed Sale.  All parties in interest will be given sufficient opportunity to object 

to the relief requested by the Debtor, and any such entity that does not object to the Sale of the 

Properties should be deemed to have consented. See Futuresource LLC v. Reuters Ltd., 312 F.3d 

281, 285-86 (7th Cir. 2002) (“It is true that the Bankruptcy Code limits the conditions under 

which an interest can be extinguished by a bankruptcy sale, but one of those conditions is the 

consent of the interest holder, and lack of objection (provided of course there is notice) counts as 

consent.  It could not be otherwise; transaction costs would be prohibitive if everyone who might 

have an interest in the bankrupt’s assets had to execute a formal consent before they could be 

sold.”) (emphasis in original) (internal citations omitted); Hargrave v. Township of Pemberton 

(In re Tabone, Inc.), 175 B.R. 855, 858 (Bankr. D.N.J. 1994) (failure to object to sale free and 

clear of liens, claims and encumbrances satisfies § 363(f)(2)); Citicorp Homeowners Serv., Inc. 

v. Elliot (In re Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988) (same).  Courts in this Circuit have 

applied the same principle.  See In re Enron Corp., No. 01-16034, 2004 WL 5361245 at *2 

(Bankr. S.D.N.Y. Feb. 5, 2004) (order deeming all parties who did not object to proposed sale to 

have consented under § 363(f)(2)); In re Enron Corp., No. 01- 16034, 2003 WL 21755006 at *2 

(Bankr. S.D.N.Y. July 28, 2003) (same). 

70. In addition, § 363(f)(5) is satisfied by the Agreements because (i) any entity 

holding an Encumbrance on the Properties could be compelled to accept a monetary satisfaction 

of its Encumbrance, and (ii) any Encumbrance on the Properties will attach to the net proceeds of 
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the Sale of the Properties which greatly exceed the Encumbrances, subject to all claims and 

defenses that the Debtor and its estate may possess with respect thereto, with the same priority, 

validity and extent such Encumbrances have pursuant to applicable law.  As a result, the Sale of 

the Properties free and clear of all Encumbrances satisfies § 363(f)(5) of the Bankruptcy Code.  

71. For these reasons, any parties in interest that assert Encumbrances will be 

adequately protected by having their Encumbrances attach to the proceeds of the Sale in the 

same order of priority, and with the same validity, force and effect that such Encumbrances have 

pursuant to applicable law, subject to any claims and defenses that the Debtor and its estate may 

possess with respect thereto.  Accordingly, § 363(f) of the Bankruptcy Code authorizes the 

transfer and conveyance of the Properties free and clear of all liens, claims, and encumbrances. 

72. Based upon all of the foregoing, sufficient cause exists for the Sale of the 

Properties free and clear of all of the Encumbrances, with the Encumbrances to attach to the 

proceeds of the Sale with the same priority, validity, and extent pursuant to applicable law.  

C. The Stalking Horse Should be Afforded  
 All Protections Under § 363(m) as a Good Faith Purchaser  

73. Section 363(m) of the Bankruptcy Code protects a good faith purchaser’s interest 

in property purchased from the estate notwithstanding that the sale conducted under § 363(b) 

may later be reversed or modified on appeal.  Specifically, § 363(m) states that: “The reversal or 

modification on appeal of an authorization under [§ 363(b)] ... does not affect the validity of a 

sale ... to an entity that purchased ... such property in good faith, whether or not such entity knew 

of the pendency of the appeal, unless such authorization and such sale ... were stayed pending 

appeal.”  11 U.S.C. § 363(m); see also Allstate Ins. Co. v. Hughes, 174 B.R. 884, 888 (S.D.N.Y. 

1994) (“Section 363(m) ... provides that good faith transfers of property will not be affected by 

the reversal or modification on appeal of an unstayed order, whether or not the transferee knew 
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of the pendency of the appeal”); In re Stein & Day, Inc., 113 B.R. 157, 162 (Bankr. S.D.N.Y. 

1990) (“pursuant to 11 U.S.C. § 363(m), good faith purchasers are protected from the reversal of 

a sale on appeal unless there is a stay pending appeal.”).  

74. The Second Circuit has indicated that a party would have to show fraud or 

collusion between a buyer and the debtor-in-possession or trustee in order to demonstrate a lack 

of good faith.  See Kabro Assocs. of West Islip, LLC, v. Colony Hill Assocs. (In re Colony Hill 

Assocs.), 111 F.3d 269, 276, (2d Cir. 1997) (“[t]ypically, the misconduct that would destroy a 

purchaser’s good faith status at a judicial sale involves fraud, collusion between the [buyer] and 

other bidders or the trustee, or an attempt to take grossly unfair advantage of other bidders” 

(internal quotation marks and citation omitted)); see also In re Angelika Films 57th, Inc., Nos. 97 

Civ. 2239 (MBM), 97 Civ. 2241 (MBM), 1997 WL 283412, at *7 (S.D.N.Y. May 29, 1997); In 

re Bakalis, 220 B.R. 525, 537 (Bankr. E.D.N.Y. 1998).  

75. Here, the Stalking Horse and the Debtor have satisfied the requirements of 

§ 363(m).  The Agreements are the result of extensive arm’s-length, good-faith negotiations 

between the Debtor, the Creditors’ Committee, and the Stalking Horse, and each party has been 

represented by their respective professionals.  The Debtor submits that the Stalking Horse is a 

“good faith” purchaser within the meaning of § 363(m) of the Bankruptcy Code and should be 

entitled to its protection.  Accordingly, the Debtor requests that the Court make a finding that the 

Stalking Horse is entitled to the protections of § 363(m) of the Bankruptcy Code. 

76. To the extent that the Stalking Horse is not the Successful Bidder at the 

conclusion of the Auction, the Debtor will seek a finding from the Court at the Sale Hearing that 

the Successful Bidder is a good faith purchaser entitled to the protections of § 363(m) of the 

Bankruptcy Code.  
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D. The Settlement Agreement Should be Approved 

77. In the event the State/Providers are the Successful Bidder for the Properties, the 

Settlement Agreement provides significant consideration for the transactions.  Accordingly, by 

this Motion, the Debtor seeks this Court’s approval of the Settlement Agreement, and asserts that 

the terms, conditions, and compromises contained therein are fair and reasonable under the 

circumstances, and in the best interest of the Debtor’s estate and its creditors. 

78. Bankruptcy Rule 9019 provides that “[o]n motion by the trustee and after notice 

and a hearing, the court may approve a compromise or settlement.”  Fed. R. Bankr. P. 9019(a).  

Approval of such a compromise or settlement is dependent upon “whether the settlement is in the 

‘best interests of the estates.’”  In re Adelphia Communications Corp., 368 B.R. 140, 225 (Bankr. 

S.D.N.Y. 2007) (quoting In re Purofied Down Prods. Corp., 150 B.R. 519, 523 (S.D.N.Y. 

1993)).  The settlement need not result in the best possible outcome for the debtor, but must not 

“fall beneath the lowest point in the range of reasonableness.”  Vaughn v. Drexel Burnham 

Lambert Group, Inc. (In re Drexel Burnham Lambert Group, Inc.), 134 B.R. 499 505 (Bankr. 

S.D.N.Y. 1991).   

79. A decision to accept or reject a settlement or compromise is within the sound 

discretion of the bankruptcy court.  See Drexel Burnham, 134 B.R. at 505; see also In re Hibbard 

Brown & Co., 217 B.R. 41 (Bankr. S.D.N.Y 1998) (holding that bankruptcy court may exercise 

its discretion in light of the general public policy favoring settlements).  In exercising its 

discretion, the bankruptcy court must make an independent determination that the settlement is 

fair and equitable.  Protective Committee for Independent Stockholders of TMT Trailer Ferry, 

Inc. v. Anderson, 390 U.S. 414, 424 (1968).  As such, a court’s analysis should consist of a 

review and assessment of the issues that are subject to the settlement.  Comm. of Unsecured 

Creditors v. Interstate Cigar Distrib., Inc. (In re Interstate Cigar Co.), 240 B.R. 816, 822 (Bankr. 
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E.D.N.Y. 1999); Drexel Burnham, 134 B.R. at 505; In re Purofied Down Prods. Corp., 150 B.R. 

at 522.  

80. As discussed above, the Settlement Agreement is the product of arm’s length and 

protracted negotiations among the Debtor, the Creditors’ Committee, the Providers, OMH, 

OPWDD, and the DOL, and is an essential component of the State/Providers’ offer for the 

Properties.  Under the terms of the Settlement Agreement, OMH and OPWDD will waive claims 

asserting approximately $15 million in liability, the DOL will reclassify $1 million of its asserted 

priority claim as a general unsecured claim, and the Debtor will allow the remaining portion of 

the DOL’s asserted priority claim, approximately $3 million.   

81. The Debtor believes that allowing the non-recharacterized portion of the DOL’s 

asserted priority claim is well above the lowest range of reasonableness when weighed against 

the total consideration provided to the estate in the form of claims waivers and 

recharacterization.  At least one bankruptcy court has held that claims by the DOL for payments 

in lieu of contribution to the State’s Unemployment Insurance Fund are entitled to priority status 

as an excise tax.  See In re Albert Lindley Lee Mem’l Hosp., 428 B.R. 283 (Bankr. N.D.N.Y. 

2010).  The Settlement Agreement strikes a fair balance with respect to the DOL’s claim, as the 

Debtor would otherwise be forced to litigate such claim with no guarantee that it would be 

successful.  Furthermore, the claims waivers and recharacterization included in the Settlement 

Agreement comprise a portion of the non-Cash Portion of the State/Providers’ offer and benefit 

general unsecured creditors in this Case by both reducing the amount of priority claims and the 

amount of general unsecured claims against the estate, which would otherwise share in a 

distribution under any plan of liquidation the Debtor confirms in this Case.   
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82. The Debtor believes that the terms of the Settlement Agreement are in the best 

interests of the Debtor’s estate and its creditors and, accordingly, respectfully submits that the 

relevant factors for approving a settlement pursuant to Bankruptcy Rule 9019 weigh in favor of 

approving the Settlement Agreement. 

E. The Court Should Approve the Sale Pursuant to Applicable Non-Bankruptcy Law 

83. Section 363(d) of the Bankruptcy Code allows not-for-profit debtors to sell 

property pursuant to § 363(b) only in accordance with non-bankruptcy law applicable to the 

transfer.20  See 11 U.S.C. § 363(d).  Accordingly, the Debtor, as a tax-exempt not-for-profit 

entity under the Internal Revenue Code, must satisfy applicable not-for-profit laws in connection 

with the proposed Sale of the Properties, notably §§ 510 and 511 of New York’s Not-for-Profit 

Corporation Law (“NPCL”).  

84. Pursuant to NPCL § 510, since the Debtor is a memberless corporation, and there 

are more than twenty-one (21) members of the Board, the transfer of all or substantially all of its 

assets must be approved by the affirmative vote of a majority of the Board and must obtain court 

approval of the same. See N.Y. Not-for-Profit Corp. Law §§ 510 and 511.   

F. The Bankruptcy Court  
 has the Authority to Approve the Sale under Non-Bankruptcy Law 

85. The United States Bankruptcy Court for the Southern District of New York 

recently analyzed the interplay of §§ 363(d) and 541(f) of the Bankruptcy Code with NPCL 

§§ 510 and 511, noting that sections §§ 363(d) and 541(f) were added to the Bankruptcy Code by 

the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, which also contained 

                                                
20 To the extent the Successful Bidder is a for-profit corporation, such Sale is permitted pursuant to § 541(f), which 
requires that, notwithstanding any other provision of the Bankruptcy Code, property that is held by a debtor that is a 
tax-exempt not-for-profit corporation under the Internal Revenue Code, “may be transferred to an entity that is not 
such a corporation, but only under the same conditions as would apply if the debtor had not filed a case under this 
title.”  11 U.S.C. § 541(f). 
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an additional provision, § 1221(e), an enforceable part of the statute governing the interpretation 

of §§ 363(d) and 541(f), but which otherwise does not appear in the Bankruptcy Code.  In re 

HHH Choices Health Plan, LLC, 554 B.R. 697, 700 (Bankr. S.D.N.Y. 2016). 

86. Section 1221(e) states, as a rule of construction, that: 

Nothing in this section shall be construed to require the court in which a case 
under chapter 11 of title 11, United States Code, is pending to remand or refer any 
proceeding, issue, or controversy to any other court or to require the approval of 
any other court for the transfer of property. 

Pub. L. No. 109-8, § 1221(e) (2005). 

87. While outside of bankruptcy a transfer of assets by a not-for-profit entity requires 

the approval of the New York State Supreme Court pursuant to NPCL §§ 510 and 511, the 

United States Bankruptcy Court for the Southern District of New York recently held that, in a 

bankruptcy case, any determination that would be made by a state court under NPCL § 511 

becomes a determination to be made by the bankruptcy court.  As Judge Wiles expressly states in 

In re HHH Choices:  

[C]learly, the amendments to the Bankruptcy Code do not mean that that state 
court approval is still required because section 1221(e) of the BAPCPA explicitly 
says otherwise; it says I cannot interpret those provisions of the amended statute 
to require the approval of any other court for the transfer of property. My 
interpretation of the statute is that substantive state law requirements are 
applicable, but that I am the one who is supposed to apply them, not the New 
York State Court. Not that that has turned out to be such an easy or welcome task 
in this particular case; nevertheless, it is my obligation. Similarly, my judgments 
on these issues are subject to appeal to the district court and higher courts, but I 
do not believe they are subject to review or to reconsideration or challenge or veto 
by a state court. 

In re HHH Choices, 554 B.R. at 700. 

88. Accordingly, in connection with the Sale Order, the Debtor seeks approval to 

consummate the Sale pursuant to NPCL §§ 510 and 511. 
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G. The Motion Satisfies the Standard to Approve the Sale under Non-Bankruptcy Law 

89. NPCL § 511 requires the application of a two-prong test before authorizing the 

transaction.  Church of God of Prospect Plaza v. Fourth Church of Christ, Scientist, of Brooklyn, 

76 A.D.2d 712, 717 (2d Dep’t 1980), aff’d, 54 N.Y.2d 742 (1981).  First, the consideration and 

the terms of the transaction must be fair and reasonable to the corporation.  NPCL § 511(d).  To 

do this, it is necessary to look at the fair market value at the time the contract was entered into. 

See, e.g., Wolkoff v. Church of St.Rita, 132 Misc.2d 464, 471 (Sup. Ct. Richmond County 

1986), aff’d, 133 A.D.2d 267, 518 N.Y.S.2d 1020 (2d Dep’t 1987) (holding that the current 

market value, in the absence of special circumstances, is the most reliable index for calculating 

what constitutes fair consideration for the sale of real property, and the date for determining such 

value is the date of the contract); Scher v. Yeshivath Makowa Corp., 54 A.D.3d 839, (2d Dep’t 

2008); Application of Church of St. Francis De Sales of New York City, 110 Misc.2d 511, 512, 

442 N.Y.S.2d 741, 743 (Sup. Ct. New York County 1981) (holding that a court must look at fair 

market value when contract was made, not at the date of petition).  Additionally, “[w]hether a 

deal is fair and equitable to a corporation has to include consideration of how it compares to 

other offers, and how it affects the corporation’s ability to pay its legitimate debts.”  In re HHH 

Choices, 554 B.R. at 703.  

90. The Debtor respectfully submits that the terms of the Agreements are fair and 

reasonable and that the estate is receiving fair market value for the Properties.  As stated above, 

the Agreements were the product of extensive arm’s length negotiations with the Stalking Horse 

and was based on the appraised value of the Properties, less an applicable bulk-offer discount.  

The consideration provided by the Stalking Horse was also subject to a competing offer, which 

the Board, in its business judgment, determined was less favorable than the Stalking Horse’s 

offer.  Moreover, the Successful Bid, whether or not it is the Stalking Horse’s bid, will be subject 
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to an open Auction, pursuant to the proposed Bid Procedures, thereby ensuring that the 

Successful Bid is subject to a competitive process. 

91. The second prong of NPCL § 511(d) requires that the purposes of the corporation 

be promoted through the transfer of assets.  NPCL § 511(d).  “The second prong of the test 

requires the court to determine that the sale would benefit the corporation or that the best interest 

of its members would be promoted thereby[,]” and the “court may consider whether corporate 

purposes would have been served or the best interests of the membership promoted at the time 

the contract was made, but it should be guided primarily by whether those ends would be 

realized in light of conditions prevailing at the time the issue is presented to the court.”  Church 

of God of Prospect Plaza, 76 A.D.2d at 717. 

92. As discussed by the bankruptcy court in In re HHH Choices, there is no clear 

guidance under New York case law on how to balance the two prongs of NPCL § 511(d) but that 

the consideration of paying creditors as much as possible and serving the mission of the 

corporation, “are supposed to be taken into account and balanced in a reasonable way, and with 

no other requirement or particular weight to be applied.” In re HHH Choices, 554 B.R. at 704.  

In that case the debtor, a nonprofit senior-living facility, received two competing bids to 

purchase all of its assets.  Neither offer paid creditors in full, but one offer provided slightly 

better returns for some of estate’s creditors.  Id. at 699-704.  The bankruptcy court held that the 

debtor’s board should be given deference in selecting the ultimate purchaser of its assets, but that 

the weight of such deference should be limited where the board does not properly weigh all 

competing interests and where the board is not fully informed.  Id. at 705-06.  In determining that 

the board had failed to weigh all competing interests, the bankruptcy court determined that the 

board had improperly decided that its mission should prevail as long as only secured, 
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administrative, and priority creditors were paid.  Id. at 704-05.  Furthermore, the bankruptcy 

court noted that the board had not fulfilled its obligation to the mission where it had not 

evaluated the financial viability of the bidders to continue the debtor’s mission.  Id. at 705.  

Ultimately, the bankruptcy court approved the sale of substantially all of the debtor’s assets to 

the bidder selected by the board, where (1) the different effects of the different proposals on 

general unsecured creditors were negligible, at most; (2) the selected bidder’s proposal was more 

consistent with the debtor’s mission; (3) the selected bidder’s proposal was consistent with the 

board of directors’ decision, which was entitled to some deference; and (4) while the non-

selected bidder’s proposal may have been better for some of the debtor’s current residents, on the 

whole, the residents’ interests were better served by the selected bidder’s proposal.  Id. 

93. Here, the Debtor respectfully submits that the Board’s decision should be given 

full deference because the Board has made a fully informed decision as to selecting the Stalking 

Horse and will further deliberate as to any competing bids.   

94. Accordingly, the Debtor respectfully submits that the contemplated Sale to the 

Providers satisfies both prongs of NPCL § 511(d), as the bids is a market-value bid which is fair 

and reasonable, and because such bid furthers the Debtor’s charitable purpose to the extent 

possible in light of the Debtor’s liquidation as part of this Case. 

95. In the event the Board selects a Successful Bid which is not the Stalking Horse 

Bid, the Board will analyze such Successful Bid to determine if it satisfies the requirements of 

NPCL §§ 510 and 511, and the Debtor will supplement the record with a submission detailing 

how the Successful Bid furthers the Debtor’s mission, and otherwise satisfies the requirements of 

NPCL §§ 510 and 511. 
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H. The Motion Satisfies the Procedural Requirements of  Non-Bankruptcy Law 

96. In addition to the substantive requirements of § 511(d) set forth above, §§ 511(a)-

(c) impose procedural and notice requirements with respect to a petition to transfer all or 

substantially all of a not-for-profits assets under the NPCL.  As set forth herein, this Motion and 

the procedures sought in this Motion satisfy the procedural and notice requirements of NPCL 

§ 511. 

97. NPCL § 511(a) requires a petition which sets forth: 

1. The name of the corporation, the law under or by which it was incorporated. 

2. The names of its directors and principal officers, and their places of residence. 

3. The activities of the corporation. 

4. A description, with reasonable certainty, of the assets to be sold, leased, 
exchanged, or otherwise disposed of, or a statement that it is proposed to sell, 
lease, exchange or otherwise dispose of all or substantially all the corporate assets 
more fully described in a schedule attached to the petition; and a statement of the 
fair value of such assets, and the amount of the corporation's debts and liabilities 
and how secured. 

5. The consideration to be received by the corporation and the disposition 
proposed to be made thereof, together with a statement that the dissolution of the 
corporation is or is not contemplated thereafter. 

6. That the consideration and the terms of the sale, lease, exchange or other 
disposition of the assets of the corporation are fair and reasonable to the 
corporation, and that the purposes of the corporation, or the interests of its 
members will be promoted thereby, and a concise statement of the reasons 
therefor. 

7. That such sale, lease, exchange or disposition of corporate assets, has been 
recommended or authorized by vote of the directors in accordance with law, at a 
meeting duly called and held, as shown in a schedule annexed to the petition 
setting forth a copy of the resolution granting such authority with a statement of 
the vote thereon. 

8. Where the consent of members of the corporation is required by law, that such 
consent has been given, as shown in a schedule annexed to the petition setting 
forth a copy of such consent, if in writing, or of a resolution giving such consent, 
adopted at a meeting of members duly called and held, with a statement of the 
vote thereon. 
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9. A request for court approval to sell, lease, exchange or otherwise dispose of all 
or substantially all the assets of the corporation as set forth in the petition. 

NPCL § 511(a).   

98. The Debtor submits that the Motion, which incorporates the Woodlock Affidavit, 

contains most of the information required in NPCL § 511(a), and that the names and residences 

of its directors and principal officers appears in the Debtor’s Statement of Financial Affairs 

[Docket No. 181].  With respect to § 511(a)(7), the Debtor will supplement the record with a 

board resolution approving the Sale of the Properties to the Successful Bidder which shall 

include a statement of the vote thereon.  

99. With respect to notice, NPCL § 511(b) requires a minimum 15-day notice period 

to the attorney general and NPCL § 511(c) requires notice upon all of a petitioner’s creditors.  

The Debtor submits that the Motion is being served on the attorney general pursuant to 

Bankruptcy Rule 2002(a)(2) and that creditors are sufficiently noticed pursuant to the Case 

Management Order previously entered by the Court, and that such notice is more than the 

minimum notice required under NPCL § 511.  The Debtor respectfully submits that noticing all 

creditors in this Case will cause unnecessary confusion and will drain the estate’s limited 

resources. 

100. The Debtor submits that the Motion, and the proposed supplemental filing are 

sufficient to satisfy the procedural and notice provisions of NPCL § 511.   Accordingly, because 

the Debtor has satisfied the substantive requirements of NPCL § 511(d) and the procedural and 

notice requirements under the other subsections of NPCL § 511, the Debtor requests that the 

Court, in connection with the Sale Order, approve the Sale to the Successful Bidder under NPCL 

§§ 510 and 511. 
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I. Exemption from New York State  
 Real Estate Transfer Taxes Subject to Confirmation of a Chapter 11 Plan  

101. The Debtor seeks a tax exemption, subject to confirmation of a chapter 11 plan. 

Once a plan has been confirmed, the Debtor submits that the Sale will be entitled to exemption 

from New York State real estate transfer tax because they are being pursued under the 

Bankruptcy Code and are an integral part of the chapter 11 plan to be filed in that it will 

maximize creditor recoveries.  Specifically, the transfer of the Properties will be exempt from 

New York City real property transfer tax under § 1146(a) of the Bankruptcy Code.  Section 

1146(a) states: “The issuance, transfer, or exchange of a security, or the making or delivery of an 

instrument of transfer under a plan confirmed under section 1129 of this title, may not be taxed 

under any law imposing a stamp tax or similar tax.” 11 U.S.C. § 1146(a).  See generally, In re 

NEW 118th, Inc., 398 B.R. 791, 797-98. (Bankr. S.D.N.Y. 2009) (the transfers of real property 

pursuant to a sale under § 363 qualified for this exception even though the § 363 sale occurred 

pre-confirmation and the transfer of real property is necessary to the consummation of a plan). 

102. Here, the Sale’s proceeds will be an important component of consummation of the 

plan.  Accordingly, the Debtor respectfully requests that the Court make findings that affirm 

these conclusions.  See, e.g., In re Long Beach Medical Center, et al., Case No. 14-70593 (AST) 

(Bankr. E.D.N.Y.) [Docket No. 184] (pre-confirmation § 363 sale was exempt from New York 

real estate transfer tax). 

NO PRIOR REQUEST 

103. No prior motion for the relief requested herein has been made to this or any other 

Court.  
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CONCLUSION 

 WHEREFORE, the Debtor respectfully requests entry of the Orders authorizing the 

relief requested herein and such other and further relief as is just and proper.  

Dated: Great Neck, New York 
July 14, 2017 

GARFUNKEL WILD, P.C. 

 

By   /s/ Burton S. Weston                                      
 Burton S. Weston  
 Adam Berkowitz 
 111 Great Neck Road 
 Great Neck, NY  11021 
 Telephone: (516) 393-2200 
 Facsimile: (516) 466-5964 
 
 Counsel for the Debtor 

 and the Debtor in Possession 
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Purchaser Location Borough/City Real Property/Co-Op # Shares Cash Portion of Purchase Price Mortgage Portion of Purchase Price

AHRC/Citizen 28 Carol Street West Hempstead Real Property

AHRC/Citizen 29 Saddlerock Road Valley Stream Real Property

AHRC/Citizen 60 West Fort Salonga Road Northport Real Property

AHRC/Citizen 272 Pearl Street Lawrence Real Property

AHRC-Suffolk 24 Harrison Avenue Coram Real Property

AHRC-Suffolk 238 Waverly Avenue Medford Sponsorship Interest

AHRC-Suffolk 1301 William Floyd Parkway Shirley Real Property

AHRC-Suffolk 38 Tupper Avenue Medford Real Property

Free, Inc. 332 Commack Road Deer Park Real Property

HeartShare 4504 Avenue L Brooklyn Real Property

HeartShare 4506 Avenue L Brooklyn Real Property

Human 1st 130-24 Inwood Street Queens Real Property

NY Foundling 2286 Bronx Park East Bronx Real Property

NY Foundling 125 West 96th Street Apt. 1H Manhattan Co-Op 675

NY Foundling 125 West 96th Street Apt. 2F Manhattan Co-Op 252

NY Foundling 125 West 96th Street Apt. 3E Manhattan Co-Op 254

UCP/NYC 2075 Wallace Avenue Apt. 244 Bronx Co-Op 174

UCP/NYC 2075 Wallace Avenue Apt. 343 Bronx Co-Op 184

UCP/NYC 2075 Wallace Avenue Apt. 642 Bronx Co-Op 185

UCP/NYC 2077 Wallace Avenue Apt. 355 Bronx Co-Op 185

UCP/NYC 2077 Wallace Avenue Apt. 454 Bronx Co-Op 248

UCP/NYC 2077 Wallace Avenue Apt. 655 Bronx Co-Op 185

UCP/NYC 2077 Wallace Avenue Apt. 657 Bronx Co-Op 180

UCP/NYC 2077 Wallace Avenue Apt. 754 Bronx Co-Op 248

UCP/NYC 2079 Wallace Avenue Apt. 375 Bronx Co-Op 185

UCP/NYC 2079 Wallace Avenue Apt. 377 Bronx Co-Op 180

UCP/NYC 2079 Wallace Avenue Apt. 576 Bronx Co-Op 182

UCP/NYC 2079 Wallace Avenue Apt. 577 Bronx Co-Op 180

UCP/NYC 2081 Wallace Avenue Apt. 265 Bronx Co-Op 174

UCP/NYC 2081 Wallace Avenue Apt. 364 Bronx Co-Op 175

UCP/NYC 2081 Wallace Avenue Apt. 465 Bronx Co-Op 175

UCP/NYC 2081 Wallace Avenue Apt. 565 Bronx Co-Op 175

UCP/NYC 2081 Wallace Avenue Apt. 664 Bronx Co-Op 175

UCP/NYC 2081 Wallace Avenue Apt. 669 Bronx Co-Op 180

UCP/NYC 2081 Wallace Avenue Apt. 762 Bronx Co-Op 185

UCP/NYC 2081 Wallace Avenue Apt. 764 Bronx Co-Op 175

UCP/NYC 2081 Wallace Avenue Apt. 767 Bronx Co-Op 183

UCP/NYC 2081 Wallace Avenue Apt. 768 Bronx Co-Op 258

UCP/NYC 2191 Bolton Street Apt. 1D Bronx Co-Op 90

UCP/NYC 2191 Bolton Street Apt. 2C Bronx Co-Op 87

UCP/NYC 2191 Bolton Street Apt. 2J Bronx Co-Op 95

UCP/NYC 2191 Bolton Street Apt. 4D Bronx Co-Op 93

UCP/NYC 2191 Bolton Street Apt. 6C Bronx Co-Op 90

UCP/NYC 2191 Bolton Street Apt. 6J Bronx Co-Op 98

UCP/NYC 2782 Johnson Avenue Bronx Real Property

UCP/NYC 3277 Perry Street Bronx Real Property

UCP/NYC 3327 Steuben Avenue Bronx Real Property

UCP/NYC 3636 Greystone Avenue Apt. 3J Bronx Co-Op 1310

UCP/NYC 3636 Greystone Avenue Apt. 4E Bronx Co-Op 1335

UCP/NYC 424 Swinton Avenue Bronx Real Property

UCP/NYC 5606 Sylvan Avenue Bronx Real Property

JBFCS 162 West Kingsbridge Road Bronx Real Property

JBFCS 3735 White Plains Road Bronx Real Property

JBFCS 108-112 West 124th Street Manhattan Real Property

JBFCS 265 East Burnside Avenue Bronx Real Property

Total $9,183,853.75 $14,236,064.00
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Sale Agreement 

Case 8-15-71074-reg    Doc 916-2    Filed 07/14/17    Entered 07/14/17 10:33:46



 

 
4360880v.12 

______________________________________________________________________ 

PURCHASE AND SALE AGREEMENT 

By and Between 

FEDERATION EMPLOYMENT AND GUIDANCE SERVICE, INC. 
as Seller 

and 

[___________________________________________] 

as Purchaser 

Dated as of: July __, 2017 

Property 

Property described in Schedule II 

______________________________________________________________________ 
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PURCHASE AND SALE AGREEMENT 

THIS PURCHASE AND SALE AGREEMENT (this “Agreement”) is entered into by 
and between FEDERATION EMPLOYMENT AND GUIDANCE SERVICE, INC., a New 
York not-for-profit corporation (“Seller”) and ________________, a New York not-for-profit 
corporation (“Purchaser”) as of the          day of July, 2017. 

WHEREAS, Seller is a debtor under Title 11 of the United States Code, 11 U.S.C. § 101 
et seq. (the “Bankruptcy Code”), and filed a voluntary petition for relief under Chapter 11 of 
the Bankruptcy Code on March 18, 2015, in the United States Bankruptcy Court for the Eastern 
District of New York (the “Bankruptcy Court”) (Case No. 15-71074 (REG)) (the “Bankruptcy 
Case”); 

WHEREAS, Seller is the owner of the Property (as hereinafter defined); and  

WHEREAS, Purchaser is currently in possession of the Property pursuant to a Lease 
between Seller, as landlord, and Purchaser, as tenant (the “Lease”) and an Omnibus Program 
Termination Agreement between Seller and Purchaser (the “Program Termination 
Agreement”)[, and is currently in possession of residential cooperative apartments pursuant to 
the Reimbursement Agreement between Seller and Purchaser (“Reimbursement 
Agreement”)1]. 

WHEREAS, subject to the approval of the Bankruptcy Court, Seller desires to sell, 
transfer and assign to Purchaser, and Purchaser desires to purchase, acquire and assume from 
Seller the Property (the “Sale”) in accordance with and subject to: (i) this Agreement; (ii) the 
Settlement Agreement dated July __, 2017 (the “Settlement Agreement”) by and among Seller, 
the Official Committee of Unsecured Creditors of Federation Employment and Guidance 
Service, Inc., the New York State Office for People With Developmental Disabilities 
(“OPWDD”), the New York State Office of Mental Health (“OMH”), the Dormitory Authority 
of the State of New York (“DASNY”), the New York State Department of Labor (“DOL”), the 
New York City Industrial Development Agency (“NYCIDA”), the Suffolk County Industrial 
Development Agency (“SCIDA”), and the Bank of New York Mellon, in its capacity as Bond 
Trustee with respect to certain DASNY, NYCIDA and SCIDA bond obligations of Seller (the 
“Bond Trustee”); and (iii) the Order(s) entered by the Bankruptcy Court approving the bidding 
procedures (the “Bidding Procedures Order”), the Sale (the “Sale Order”) and the Settlement 
Agreement (the “Settlement Order, and, together with the 510 Order, Bidding Procedures Order 
and the Sale Order, the “Approval Orders”) pursuant to, inter alia, Sections 105 and 363 of the 
Bankruptcy Code and Bankruptcy Rules 2002, 6004 and 9019, all as more specifically provided 
herein. 

WHEREAS, Purchaser is a member of a larger group of not-for-profit entities 
(collectively, and together with OMH and OPWDD, the “Stalking Horse Group”) each of 
which are simultaneously entering into a form of Purchase and Sale Agreement similar to this 
Agreement with Seller in connection with the acquisition of various other real property and/or 

                                                
1  Applies to certain OPWDD Providers 
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cooperative apartment units (collectively, the “Affiliated Contracts”), which collectively 
comprise all or substantially all of Seller’s remaining real property. 

NOW, THEREFORE, subject to the terms and conditions of this Agreement, for and in 
consideration of the sum set forth herein and other good and valuable consideration, including 
the mutual covenants and agreements set forth herein, the receipt and legal sufficiency of which 
are hereby acknowledged, the parties hereto agree as follows: 

ARTICLE 1 
DEFINITIONS 

For purposes of this Agreement, all capitalized terms and certain other terms used herein 
shall have the respective meanings specified in Schedule I attached hereto and made a part 
hereof. 

ARTICLE 2 
GENERAL TERMS 

SECTION 2.1 The Transaction.   

2.1.1 Subject to the terms and conditions of this Agreement and the entry of 
the Sale Order and pursuant to the Bankruptcy Code, including, without limitation, 
Sections 105 and 363 thereof, Seller agrees to sell, transfer, convey and assign to 
Purchaser, and Purchaser agrees to purchase and accept from Seller on the Closing Date 
(as defined herein), free and clear of all liens, claims and encumbrances (collectively, the 
“Liens”), subject only to Permitted Exceptions, and any other interest to the extent 
acceptable to Purchaser, all of Seller’s right, title and interest, in and to (i) that certain 
real property, and, if applicable, those cooperative shares and proprietary leases relating 
to any cooperative units, each as more particularly described on Schedule II attached 
hereto and made a part hereof together with the buildings and improvements thereon 
(collectively, the “Real Estate”), and (ii) at the discretion of Purchaser, the furniture, 
furnishings, fixtures, equipment and other items of personal property exclusively owned 
by Seller located in or upon, and used in connection with, the Real Estate (collectively, 
the “Personalty”), provided that, Seller shall have no obligation to remove or otherwise 
dispose of any Personalty not purchased or claimed by Purchaser and the cost associated 
therewith, if any, to be born solely by Purchaser.  To the extent not already abandoned by 
Seller as of the date hereof, and upon request by Purchaser, and at Purchaser’s sole cost 
and expense, Seller shall make such application(s) to the Bankruptcy Court as may be 
appropriate to abandon any or all of the Personalty.  The Real Estate and the Personalty 
are to be conveyed together with (x) all easements, rights of way, air or development 
rights, reservations, privileges, appurtenances, and other estates and rights of Seller, if 
any, pertaining to its interest in the Real Estate, and (y) all right, title and interest of 
Seller, if any, in and to all alleys adjoining its interest in the Real Estate and in and to the 
land lying in the bed of any street, road or avenue, opened or proposed, in front of or 
adjoining its interest in the Real Estate to the center line thereof (the Real Estate and the 
Personalty, together with all of the foregoing, are hereinafter sometimes collectively 
referred to herein as the “Property”). 
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2.1.2 Purchaser has no right to purchase, and Seller has no obligation to sell, 
less than all of the Property, it being the express agreement and intention of the parties 
hereto that, as a material inducement for Seller to enter into this Agreement, that 
Purchaser has agreed to purchase the Property in accordance with the terms hereof.   

SECTION 2.2 Purchase Price. 

2.2.1 Subject to the terms and conditions herein contained, including, 
without limitation, Section 17.1 of this Agreement, the “Purchase Price” for the 
Property and the various assignments incidental thereto referred to herein is equal to 
(i)  _______________________________ AND 00/100 Dollars (US $___________) (the 
“Cash Portion”), and (ii) if applicable, the assumption or satisfaction of the mortgage 
and mortgage debt of DASNY, NYCIDA, SCIDA and/or the Bond Trustee in the amount 
of ________ and 00/100 Dollars (US $___________) (the “Mortgage Portion”) (related 
to the Property with the determination of whether such mortgage debt will be assumed or 
satisfied being in the sole discretion of OPWDD and OMH, as applicable).  The Cash 
Portion shall be payable (i) by the payment of the Escrow Deposit in immediate funds, 
and (ii) by the payment of the remaining Cash Portion (by wire transfer or bank check) at 
the Closing. At least two (2) Business Days prior to the Closing, Seller may direct, 
among other things, that Purchaser pay a portion of the Purchase Price at the Closing, in 
an amount or amounts specified by Seller, to persons or entities other than Seller for 
Seller’s purposes, including to the Title Company (as defined hereinafter).  The Purchase 
Price has been allocated among the various parcels encompassing the Property in the 
manner as set forth in Schedule II hereto.   As additional consideration for the Sale, and 
pursuant to the term of the Settlement Agreement, OMH and OPWDD have agreed to 
waive their respective claims against the Debtor and DOL has agreed to re-characterize 
$1 million of its claim against the Debtor for unpaid unemployment insurance 
contributions as an unsecured claim. 

2.2.2 Concurrently with the execution and delivery hereof, Seller and 
Purchaser have agreed that, as security for the performance of Purchaser’s obligations 
hereunder, Purchaser shall deposit with Escrow Agent, by wire transfer to the account 
described in Schedule V, a cash earnest money deposit in the amount of five percent (5%) 
of the Cash Portion and the Mortgage Portion (which amount, together with any interest 
earned thereon, shall be collectively referred to the “Escrow Deposit”).  The Escrow 
Deposit shall be held by Escrow Agent, in trust, in an interest bearing account pursuant to 
and in accordance with the provisions of an Escrow Agreement among Seller, Purchaser 
and Escrow Agent, a copy of which is attached hereto and made a part hereof as Exhibit 
A (the “Escrow Agreement”).   

2.2.3 The parties hereto agree that the Personalty has de minimis value.  
Accordingly, no portion of the Purchase Price is attributable to the Personalty. 
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ARTICLE 3 
BANKRUPTCY COURT MATTERS 

SECTION 3.1 Competing Bids 

3.1.1 This Agreement is subject to approval by the Bankruptcy Court and the 
consideration by Seller of higher or otherwise better competing bids (each a “Competing 
Bid”) in accordance with the Bidding Procedures Order.  The “Bidding Procedures 
Order” shall mean an Order of the Bankruptcy Court, substantially in the form of Exhibit 
F hereto, (with such changes as are acceptable to Purchaser and Seller in their sole 
respective discretion).  If one or more Competing Bids are received, Seller shall conduct 
an auction of the Properties in accordance with the Bidding Procedures Order (the 
“Auction”). 

3.1.2 From the date hereof until the earlier of the entry of the Bidding 
Procedures Order and the termination of this Agreement, Seller shall not, directly or 
indirectly, initiate or solicit any inquiry, proposal or offer from, engage in negotiations 
with, or enter into any agreement with, any Person (other than a confidentiality 
agreement with such Person) concerning any transaction (or series of transactions) 
involving the direct or indirect sale, transfer or other disposition of the Property; 
provided, however, that notwithstanding the foregoing, Seller shall be permitted to 
(a) communicate with prospective bidders concerning the proposed sale process, 
including the proposed timetable and the requirements for, or terms of, any Qualified 
Bids (as defined in the Bidding Procedures Order) or Competing Bid, and (b) enter into 
confidentiality agreements with prospective bidders and take such other actions that may 
facilitate a prospective bidder’s ability immediately to commence (or resume) diligence 
as soon as the Bidding Procedures Order has been entered.  Following entry of the 
Bidding Procedures Order, Sellers or their respective direct or indirect subsidiaries and 
controlled affiliates may initiate contact with, or solicit or encourage submission of any 
inquiries, proposals or offers by, any Person with respect to an Alternate Transaction (as 
hereinafter defined) or accept an offer or proposal from any Person with respect to an 
Alternate Transaction as contemplated by the Bidding Procedures Order. 

SECTION 3.2 Alternate Transaction 

 For purposes of this Agreement, “Alternate Transaction” shall mean any sale, 
transfer, conveyance or other disposition of the Property to any person or entity making a 
Competing Bid that is approved by the Bankruptcy Court or confirmation of a plan pursuant to 
which the Properties are sold, transferred, conveyed or otherwise disposed to a party other than 
Purchaser.   

SECTION 3.3 Break Up Fee and Expense Reimbursement 

3.3.1 In consideration for (i) Purchaser having expended, and continuing to 
expend, considerable time and expense in connection with this Agreement and the 
negotiation thereof and (ii) the benefit conferred on Seller by Purchaser’s willingness to 
enter into this Agreement, in the event this Agreement is terminated due to the Closing of 
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an Alternate Transaction and Seller’s receipt of the funds contemplated thereby, Seller 
shall pay to Purchaser, solely out of the proceeds of such Alternate Transaction, a cash 
amount equal to 2% of the Purchase Price (the “Break-Up Fee”).  Until paid, the Break-
Up Fee shall be treated as first priority administrative expense.  The Break-Up Fee shall 
be paid on the Business Day following the Closing by the Seller of an Alternate 
Transaction. 

3.3.2 In the event this Agreement is terminated in accordance with the terms 
hereof due to: (i) Seller’s material breach of terms, conditions or covenants contained in 
the Agreement, or (ii) the Closing of an Alternate Transaction and Seller’s receipt of the 
funds contemplated thereby, the Seller shall reimburse Purchaser its allocable share of an 
aggregate amount not to exceed $175,000, for actual, reasonable, documented, out-of-
pocket expenses incurred in connection with the transactions contemplated by this 
Agreement, the Settlement Agreement and the Affiliated Contracts including, without 
limitation, documented professional fees (the “Expense Reimbursement”).  Until paid, 
the Expense Reimbursement shall each be treated as first priority administrative expense.  
The Expense Reimbursement shall be paid on the Business Day following the later of the 
termination of this Agreement or consummation of an Alternate Transaction. 

3.3.3 Notwithstanding the foregoing, and any other provision of this Agreement 
to the contrary, Purchaser shall not be entitled to be paid a Break-Up Fee or Expense 
Reimbursement if Purchaser is in material default of the terms, covenants and obligations 
under this Agreement. 

3.3.4 Seller’s agreement to pay the Break-Up Fee and Expense Reimbursement 
is subject to Bankruptcy Court approval the provisions of this Agreement regarding 
payment of the Break-Up Fee and Expense Reimbursement, which approval shall be 
requested in the Bidding Procedures Motion.  Seller acknowledges and agrees that 
(i) approval of the Break-Up Fee and Expense Reimbursement is an integral part of this 
Agreement; (ii) in the absence of Sellers’ obligation to pay the Break-Up Fee and 
Expense Reimbursement, Purchaser would not have entered into this Agreement; (iii) 
entry of the Purchaser into this Agreement is necessary for preservation of the estate of 
Seller and is beneficial to Seller because in Seller’s business judgment, it will enhance 
Sellers’ ability to maximize the value of their assets for the benefit of their creditors; (iv) 
the Break-Up Fee and Expense Reimbursement are reasonable in relation to Purchaser’s 
efforts and to the magnitude of the transactions contemplated by this Agreement; and (v) 
time is of the essence with respect to entry of the Bidding Procedures Order by the 
Bankruptcy Court, approving, among other things, the Bidding Procedures and the 
payment of the Break-Up Fee and Expense Reimbursement. 

3.3.5 If an Order is entered by the Bankruptcy Court approving a Competing 
Bid and Purchaser’s bid is the next-highest bid, (i) Purchaser shall remain the back-up 
bidder (the “Back-Up Bidder”) until the consummation of the Alternate Transaction and 
(ii) the Escrow Deposit shall continue to be held pursuant to the terms of this Agreement 
until the consummation of the Alternate Transaction.   If the Alternate Transaction shall 
be consummated, (i) this Agreement shall automatically be deemed terminated, (ii) the 
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Escrow Deposit shall be promptly returned to Purchaser, (iii) Purchaser shall be entitled 
to the Break Up Fee and Expense Reimbursement as set forth in this Agreement and (iv) 
none of the parties hereto shall have any further rights or obligations to the other 
hereunder except those expressly stated to survive the termination of this Agreement.  In 
the event the Alternate Transaction is not consummated, Purchaser, as Back-Up Bidder, 
shall be obligated to consummate the Sale in accordance with the terms set forth in this 
Agreement (as the same may hereafter be modified or amended pursuant to the 
provisions of this Agreement or by Purchaser at the Auction).  In such event, Seller shall 
have no obligation to pay, and Purchaser shall not be entitled to receive, the Break-Up 
Fee and Expense Reimbursement. 

3.3.6 Seller shall promptly file with the Bankruptcy Court a motion or motions 
(the “Sale Motion”) seeking, inter alia, the Bankruptcy Court’s approval of the Bidding 
Procedures Order and the Sale Order.  Seller shall affix or submit to the Bankruptcy 
Court a true, correct and complete copy of this Agreement as an exhibit to the Sale 
Motion filed with the Bankruptcy Court.  Seller and Purchaser acknowledge that this 
Agreement and the sale of the Property are subject to higher or otherwise better bids at 
the Auction to be conducted by the Seller in accordance with the Bidding Procedures 
Order and Bankruptcy Court approval; provided, however, Purchaser may file or join in a 
reservation of rights asserting that the Property should not be subject to competitive 
bidding. 

3.3.7 [For the avoidance of doubt, the Break-Up Fee and Expense 
Reimbursement are separate and apart from any amounts to be paid or reimbursed by 
Seller to Purchaser for permitted Reimbursement Allowances, as such term is defined in 
the Lease.2] 

ARTICLE 4 
PERMITTED EXCEPTIONS; TITLE INSURANCE 

SECTION 4.1 Sale Subject to.   

Subject to the terms and condition of this Agreement and pursuant to approval by the 
Bankruptcy Court of the Settlement Agreement and the entry of the Sale Order, Seller shall 
convey, and Purchaser shall accept (i) Certificates of Shares and Proprietary Leases in 
connection with cooperative apartments forming a portion of the Real Estate; and (ii) fee simple 
title to the remaining Real Estate, insurable by the Title Company (as defined herein) at regular 
premiums, without exceptions or reservations of any type or kind, except (a) ALTA standard 
printed exceptions other than those that can be removed by the Sale Order, or by an affidavit of 
Seller to be provided pursuant to Section 3.2.3 hereof, (b) the Permitted Exceptions, and (c) the 
obligations expressly assumed or satisfied by Purchaser under this Agreement.  The parties 
hereto hereby agree that “Title Company” shall mean Fidelity National Title Insurance 
Company, or another company that is selected by Purchaser and reasonably acceptable to Seller. 

                                                
2   OPWDD needs to provide schedules of any such Reimbursement Allowances. 
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4.1.1 Pursuant to the Sale Order, all Liens not assumed or satisfied by Purchaser 
shall attach to the net proceeds of the sale (the “Net Proceeds”) to the same extent and in 
the same priority they encumbered the Property.  Seller shall provide actual notice of the 
Sale Motion and proposed Sale Order to holders of Liens known to Seller, including, 
without limitation, the boards of any residential cooperative apartments regardless of 
whether Seller reasonably believes there are any Liens for these residential cooperative 
apartments.  Except as otherwise provided herein, if Seller shall have provided actual 
notice of the Sale Motion and proposed Sale Order to all holders of Liens known to 
Seller, then Seller’s obligation to deliver the property free and clear of Liens, including, 
without limitation, Claims against the Property, other than the Liens assumed or satisfied 
by the Purchaser and the Permitted Exceptions, shall be limited to Seller’s obtaining a 
Sale Order that is a Final Order that provides for delivery of the Property free and clear of 
Liens, including, without limitation, Claims against the Property.  Except as otherwise 
provided herein, with respect to those holders of Liens who received actual notice of the 
Sale Motion and proposed Sale Order, if Purchaser desires to have any Liens released 
and/or discharged other than by means of the Sale Order that is a Final Order, Purchaser, 
at its sole cost and expense, shall be entitled to enforce the Sale Order and obtain such 
release or discharge. Nothing herein is a waiver of the rights of Seller or any other third 
party to contest the validity, amount or priority of any Liens and the right of any claimant 
or lienholder to have their respective Liens satisfied from Net Proceeds. 

SECTION 4.2 Title Report.  

Seller shall (i) cause the Title Company to conduct an examination of title and/or lien 
search for each piece of Real Estate comprising the Property being sold within ten (10) days after 
the date hereof, (ii) use commercially reasonable efforts to cause copies of the title reports and 
lien searches be delivered to Purchaser’s counsel within thirty (30) days after the date hereof, and 
(iii) cause any continuations and/or supplements thereto, issued by the Title Company to be 
delivered to Purchaser’s counsel expeditiously (collectively, the “Title Report”).  

4.2.1 If Purchaser’s Title Report reflects any title exceptions that are not 
Permitted Exceptions and, therefore, which Purchaser is not required to accept (the 
“Non-Permitted Exceptions”), Seller shall use reasonable efforts, at or prior to Closing, 
through the entry of the Sale Order and as provided in Section 4.1.1 above, to attempt to 
remove any and all of the Non-Permitted Exceptions.  Seller shall provide actual notice 
of the Sale Motion and proposed Sale Order to all such holders of Liens known to Seller.  
Except as otherwise provided herein, with respect to holders of Liens known to Seller, 
Seller shall have no obligation with respect to the clearance of title as required hereunder 
other than providing actual notice of the Sale Motion, the proposed Sale Order and the 
Sale Order.  Seller shall have the right to adjourn the Closing Date, from time to time, up 
to ninety (90) days for an individual property or in the aggregate for the purpose of 
removing/eliminating such Non-Permitted Exceptions. 

4.2.2 In the event that there exist any Non-Permitted Exception which is not 
removed through the entry of the Sale Order, Purchaser may elect within five (5) 
Business Days after the entry of the Sale Order, and may also elect within five (5) 
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Business Days after the delivery to Purchaser and Purchaser’s counsel of the Title 
Report showing any Non-Permitted Exception which is not removed through the entry 
of the Sale Order, as the case may be, to either (i) not consummate the transactions 
contemplated hereby with respect to such parcel of Property encumbered by the Non-
Permitted Exception (the “Excluded Parcel”), in which event this Agreement shall be 
terminated and of no further force and effect with respect to such Excluded Parcel, the 
allocable portion of the Escrow Deposit applicable to such Excluded Parcel shall be 
delivered to Purchaser, and neither of the parties hereto shall have any further rights or 
obligations to the other hereunder with respect to the Excluded Parcel, or 
(ii) consummate the transactions contemplated hereby with respect to the Excluded 
Parcel subject to such additional exceptions and proceed to Closing with an abatement of 
the Purchase Price equal to the cost to cure the Non-Permitted Exception in an amount 
not to exceed five percent (5%) of allocable portion of the Purchase Price attributed to 
such Excluded Parcel.  Purchaser’s failure to timely deliver a notice electing to not 
consummate the transactions as contemplated hereby shall be deemed Purchaser’s 
election to consummate the transaction in accordance with the terms and conditions of 
this Agreement.  Notwithstanding the foregoing, if Purchaser elects to terminate this 
Agreement with respect to an Excluded Parcel as set forth above, Seller shall have the 
right to void such termination by providing written notice to Purchaser that Seller elects, 
in its sole discretion, to cure the entirety of the Non-Permitted Exception by either 
removing the same at or prior to Closing or providing Purchaser with a credit against the 
Purchase Price equal to the amount of the cost to cure the Non-Permitted Exception.  In 
the event Seller elects to cure the Non-Permitted Exception or provide such credit, 
Purchaser shall be obligated to complete the transaction contemplated by this 
Agreement, including as to any such Excluded Parcel. 

4.2.3 If required by the Title Company, Seller agrees to execute, acknowledge 
and deliver a standard and customary owner’s title affidavit at Closing as modified for a 
debtor in chapter 11 and such other matters as the Title Company may reasonably require 
in order to issue a policy of title insurance to Purchaser in the manner required under this 
Agreement; provided however that Seller shall not be obligated to pay any amounts to or 
Claims of third parties in order to do so (other than as required by the Sale Order or 
pursuant to Section 4.2 (as and to the extent provided for therein) and Section 4.2.2 of 
this Agreement).  Consistent with the foregoing and identification of the Permitted 
Exceptions, if required by the Title Company, the standard and customary title affidavit 
from Seller will identify whether there was any work or services provided by the City of 
New York (or another Governmental Authority) for which a Lien could be filed relating 
to a condition existing prior to the date of the Lease(s). 

SECTION 4.3 Permitted Exceptions.  “Permitted Exceptions” means: 

4.3.1 covenants, easements, restrictions and agreements of record, provided 
that the same do not render title uninsurable or prohibit the use of the Property as 
currently used; 
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4.3.2 the state of facts that an accurate survey of the Property would show 
(including encroachments, projections, retaining walls and stoops), provided that the 
same do not render title uninsurable or prohibit the use of the Property as currently used; 

4.3.3 liens for unpaid taxes, water charges, sewer rents, vault charges, 
assessments, charges, rents and any other governmental charges, which are not yet due 
and payable and are apportioned in accordance with the provisions of Article 4 hereof; 

4.3.4 all rights and easements, for electricity, gas, telephone, water, cable 
television and any other utilities to maintain and operate lines, cables, poles and 
distribution boxes in, over and upon the Real Estate; 

4.3.5 existing de minimis projections and/or encroachments of retaining 
walls, foundations, stoops, areas, steps, sills, trim, cornices, standpipes, fire escapes, coal 
chutes, casings, ledges, water tables, lintels, porticos, keystones, windows, hedges, 
copings, cellar doors, sidewalk elevators, fences, fire escapes and the like, or similar 
projections or objects upon, under or above any adjoining buildings and/or streets or 
avenues or those belonging to adjoining premises which encroach upon the Real Estate, 
or within any set back areas, provided same do not render title uninsurable, and further 
provided that the Title Company shall insure that such projections or encroachments may 
remain undisturbed so long as the buildings and improvements shall stand and minor 
variations between the lines of record title and fences, retaining walls, hedges, and the 
like; 

4.3.6 de minimis variations between the tax diagram or the tax map and the 
record description; 

4.3.7 (a) any and all violations of building, fire, sanitary, environmental, 
housing and similar laws, municipal ordinances, orders or requirements affecting the 
Property from or by any federal, state, county or municipal department, agency, authority 
or bureau having or asserting jurisdiction (each, a “Governmental Authority”) and (b) 
any monetary fines, charges, penalties, judgments, liens and/or fees, together with any 
interest accruing thereon attaching to the Property or otherwise imposed as a result of the 
foregoing described in clause (a) (the foregoing described in clauses (a) and (b) being 
hereafter referred to collectively as the “Violations”) that either occurred during the 
period of time the Property was occupied and operated by Purchaser or its agents; 

4.3.8 building, zoning, subdivision and other governmental laws, codes and 
regulations, and landmark, historic and wetlands designations, provided that the same do 
not render title uninsurable or prohibit the use of the Property as currently used; 

4.3.9 any matter created or caused by Purchaser or its agents;  

4.3.10 any financing statements, chattel mortgages, conditional bills of sale, 
or other form of security interest against Personalty filed more than five (5) years prior to 
the Closing; 
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4.3.11 rights of the public and adjoining owners in highways, streets, roads 
and lanes crossing the Property provided that the Title Company shall insure (at no 
additional cost to Purchaser) that no third parties have any claims for adverse possession 
or easements by prescription by virtue of the use of such highways, streets, roads and 
lanes crossing the Property and that the Property can continue to be used as currently 
used; 

4.3.12 standard pre-printed exceptions contained in the form of title 
insurance policy then issued by the Title Company as customarily modified following 
receipt of Seller’s standard title affidavit; 

4.3.13 any Lien, encumbrance or other item from which the Property will be 
released pursuant to the Sale Order;  

4.3.14 to the extent applicable, any mortgage debt or other interests of 
DASNY, SCIDA, NYCIDA and/or the Bond Trustee together with any Liens or 
documents related thereto; and 

4.3.15 the Lease. 

ARTICLE 5 
APPORTIONMENTS AND PAYMENTS 

SECTION 5.1 Apportionments Relating to the Property.   

To the extent not otherwise the obligation of Purchaser pursuant to the Lease, the 
following shall be apportioned between Seller and Purchaser at the Closing with respect to the 
Property, as of 11:59 PM of the day immediately preceding the Closing Date (the 
“Apportionment Date”), and the net aggregate amount thereof either shall be paid by Purchaser 
to Seller or credited to Purchaser towards the Purchase Price, as the case may be, at the Closing 
(provided, however, that, other than as provided elsewhere in this Agreement, the Seller shall not 
be required to pay any amounts due and owing or otherwise relating to prepetition obligations to 
any third party): 

5.1.1 real property taxes, and any assessments (or installments thereof), 
including with respect to Business Improvement Districts, on the basis of the fiscal year 
for which payable; if the Apportionment Date shall be prior to the date on which the real 
property tax rate is fixed, the apportionment of real property taxes shall be made on the 
basis of the tax rate for the preceding year applied to the latest assessed valuation; 

5.1.2 to the extent not metered, water rates and charges, sewer taxes and 
rents and electricity and other utility charges; 

5.1.3 fuel oil and liquid propane gas, if any, at the cost per gallon most 
recently charged to Seller, based on the supplier’s measurements thereof taken within ten 
(10) Business Days of the Closing Date; 
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5.1.4 insurance proceeds received by Seller, if any, and payable to 
Purchaser pursuant to Article 14 hereof to the extent not applied to repair or restore the 
Property in accordance with the provisions of this Agreement; and 

5.1.5 annual municipal permit and inspection fees and other fees for 
licenses and permits assigned to Purchaser, if any. 

SECTION 5.2 Taxes and Assessments.  

5.2.1 If, on the Closing Date, all or any portion of the Real Estate shall be 
or shall have been affected by assessments (including Business Improvement District 
assessments) that are, or which may become, payable in annual installments, of which the 
first installment is then a charge or lien or has been paid or if any of the improvements to 
be paid for thereby are in place or commenced and which is not the obligation of 
Purchaser under the Lease, then, for purposes of this Agreement only, the installment(s) 
which shall have been paid or the installment which shall be then due and payable shall 
be apportioned between Seller and Purchaser and all of the unpaid installments of any 
such assessments, including those which are to become due and payable after the date 
hereof, shall continue to be liens upon the Real Estate, it being understood and agreed 
that Seller and Purchaser shall be responsible for a pro rata share of such assessment, 
with Purchaser being responsible for the period from and after the Apportionment Date 
and Seller being responsible for the period prior to the Apportionment Date (unless 
Purchaser’s obligation under the Lease in which event it shall be Purchaser’s 
responsibility), regardless of when such installments are due and payable (provided, 
however, that, other than as provided elsewhere in this Agreement, including, without 
limitation, in Section 4.1.1, nothing in this Agreement shall obligate Seller to pay any 
amounts due and owing or otherwise relating to prepetition obligations to any third 
party).  Notwithstanding any other provision of this Agreement, Seller shall have no 
responsibility for any taxes or assessments that become due or payable as a result of the 
loss of any exemption following the Closing that are not due to Seller’s acts or omissions, 
provided, however, that the commencement of the Bankruptcy Case by Seller and the 
execution and delivery of the Leases shall not give rise to any liability on the part of 
Seller. 

5.2.2 To the extent that any refund of real property taxes, assessments 
(including Business Improvement District assessments), water rates and charges, sewer 
taxes and rents or any other utility made after the Closing Date is applicable to a period 
before the Closing Date, such refund shall be payable to Seller or returned by Purchaser 
to Seller, net of the actual costs incurred by Purchaser in obtaining same.   

5.2.3 To the extent that any refund of real property taxes, assessments 
(including Business Improvement District assessments), water rates and charges or sewer 
taxes and rents made after the Closing Date is applicable to a period after the Closing 
Date, such refund shall be payable to Purchaser or returned by Seller to Purchaser, 
subject to the actual costs incurred by Seller in obtaining same (provided, however, that, 
other than as provided elsewhere in this Agreement, including, without limitation, in 
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Section 4.1.1, nothing in this Agreement shall obligate Seller to pay any amounts due and 
owing or otherwise relating to prepetition obligations to any third party). 

SECTION 5.3 Transfer of Utilities.   

Purchaser, at its sole cost and expense, shall cause the transfer of all utility services for 
the Real Estate to Purchaser’s name as of the Closing Date, and Seller shall cooperate with 
Purchaser in connection therewith.  If utility services shall not have been transferred to 
Purchaser’s name for the Real Estate effective as of the Closing Date, then, at the Closing, any 
such charges with respect to services not so transferred shall be prorated, based upon the per 
diem charges obtained by using the most recent period for which readings of such utility services 
shall then be available.  Purchaser, at its sole cost and expense, shall promptly thereafter cause 
such utility services to be transferred to Purchaser’s name, and Seller shall cooperate with 
Purchaser in connection therewith.  Purchaser shall make all required deposits on account with 
utility companies or on account with municipalities and shall reasonably cooperate with Seller in 
having any deposits currently held by such companies and municipalities, returned to Seller or, at 
Purchaser’s election prior to the Closing Date, Purchaser shall acquire such deposits and 
reimburse Seller on the Closing Date for the amount of such deposits.  However, Seller shall be 
solely responsible for obtaining the return of its own utility company deposits, if any (provided, 
however, that nothing in this Agreement shall obligate Seller to pay any amounts due and owing 
or otherwise relating to any obligations, whether prepetition or postpetition to any third party). 

SECTION 5.4 Transfer Taxes.   

Seller shall be responsible (either by payment or exemption) for any real property transfer 
taxes, and other similar taxes and fees, if any, imposed on Seller by the State, county or 
municipality in which the Real Estate is located which are imposed in connection with the sale, 
assignment, transfer and conveyance of the Real Estate to Purchaser as contemplated by the 
provisions of this Agreement (collectively, the “Transfer Taxes”).  Seller may pay the Transfer 
Taxes, if any, from the Purchase Price at the Closing (provided, however, that, other than as 
provided elsewhere in this Agreement, including, without limitation, Section 4.1.1, nothing in 
this Agreement shall obligate Seller to pay any amounts due and owing or otherwise relating to 
prepetition obligations to any third party).  Purchaser shall be responsible for any Transfer Taxes 
imposed on Purchaser by the State, county or municipality in which the Real Estate is located.  
Notwithstanding the foregoing, Seller shall petition the Bankruptcy Court to provide that the 
sale, transfer, assignment and conveyance of the Property to Purchaser hereunder shall be 
entitled to the protections afforded under applicable law, including, without limitation, Section 
1146(a) of the Bankruptcy Code, and Seller shall assign all rights, and grant powers of attorney 
to Purchaser to recover any Transfer Taxes paid by Purchaser that are subsequently determined 
not to be due and owing as a result of applicable law, including, without limitation, Bankruptcy 
Code Section 1146(a) (together with any Transfer Taxes paid by Seller that are subsequently 
determined not to be due and owing as a result of applicable law, including, without limitation, 
Bankruptcy Code Section 1146(a), the “Recovered Transfer Taxes”).  Irrespective of who has 
the right to pursue the return of Recovered Transfer Taxes, to the extent Purchaser receives any 
Recovered Transfer Taxes paid by Seller, Purchaser shall promptly refund such amounts to 
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Seller and to the extent Seller receives any Recovered Transfer Taxes paid by Purchaser, Seller 
shall promptly refund such amounts to Purchaser. 

SECTION 5.5 Tax Returns.   

At the Closing, Purchaser and Seller shall deliver to the Title Company a New York State 
Transfer Tax Return (TP-584), and, where applicable, a City of New York Real Property 
Transfer Tax Return (NYC-RPT) and Equalization form (RP-5217NYC) and deliver same to the 
Title Company for delivery to the appropriate authority. 

SECTION 5.6 Title Charges. 

Purchaser shall pay for any and all title reports, title insurance, title searches, surveys and 
recording and filing fees required to consummate the Sale; provided, however, that nothing in 
this Section 5.6 shall preclude Purchaser from seeking reimbursement of such fees from OMH 
and OPWDD, as applicable, if such reimbursement is otherwise permitted under applicable law.   

SECTION 5.7 Transaction Expenses.   

Except as expressly provided herein, each party hereto shall bear its own costs and 
expenses, including attorney, accountant and other consultant fees, in connection with the 
execution and negotiation of this Agreement and the consummation of the transactions 
contemplated hereby; provided, however, that nothing in this Section 5.7 shall preclude 
Purchaser from seeking reimbursement of such fees from OMH and OPWDD, as applicable, if 
such reimbursement is otherwise permitted under applicable law.  Each party hereto shall pay 
any fees imposed by the cooperative corporation on such party. 

SECTION 5.8 Survival.   

The provisions of this Article 5 shall survive the Closing. 

ARTICLE 6 
COVENANTS REGARDING THE PROPERTY 

SECTION 6.1 Maintenance and Operation of the Property.   

6.1.1 Except to the extent it is Purchaser’s obligation under any Lease or 
Reimbursement Agreement, or it is otherwise caused by any act or omission of Purchaser 
while Purchaser was in possession or control of the Property, between the date hereof and 
the Closing Date, Seller shall not allow the Property to suffer any material destruction, 
damage or loss except, in each case, to the extent repaired, remediated or otherwise cured 
by Seller in accordance with the terms of the Lease(s) and the legal requirements imposed 
by OPWDD and OMH, as applicable.  Except as otherwise provided herein, including, 
without limitation, Section 14.1 hereof, Seller shall be permitted to perform such work as 
Seller elects at its own expense with the prior written agreement of the Purchaser, as 
OPWDD and OMH, as applicable.   
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6.1.2 From and after the Closing Date, Purchaser shall (a) continue to utilize the 
Property in accordance with its current existing use, until such time or enter into a one or 
more binding agreements with OMH, OPWDD, DASNY, NYCIDA or SCIDA, as 
applicable, pertaining to the Property, and (b) shall comply with all existing restrictions 
contained in any deed, current or future regulatory agreement or certificate of occupancy 
pertaining to the Property.  For the avoidance of doubt, this covenant shall survive 
closing and shall be enforceable by the Seller, OMH and OPWDD. 

ARTICLE 7 
REPRESENTATIONS AND WARRANTIES OF PURCHASER 

SECTION 7.1 Generally.  Purchaser represents and warrants that: 

7.1.1 (a)  Purchaser is a duly formed and validly existing not-for-profit 
corporation under the Laws of the state or commonwealth of its formation and is in good 
standing under the Laws of the state or commonwealth of its formation and, to the extent 
required by Law, under the Laws of the State of New York, (b) Purchaser has the full 
right, authority and corporate power to enter into this Agreement, to consummate the 
transactions contemplated herein and to perform its obligations hereunder and under 
those Closing Documents to which it is a party, (c) each of the Persons executing this 
Agreement on behalf of Purchaser is authorized to do so, and (d) this Agreement 
constitutes a valid and legally binding obligation of Purchaser enforceable against 
Purchaser in accordance with its terms; 

7.1.2 to the best of its knowledge, there are no legal or administrative 
proceedings pending or, to the best of Purchaser’s actual knowledge, without 
investigation, threatened against or affecting Purchaser that would adversely affect 
Purchaser’s legal authority or financial ability to perform its obligations under this 
Agreement and the Closing Documents to which it is a party; 

7.1.3 to the best of its knowledge, the execution and delivery of this 
Agreement, the consummation of the transactions contemplated hereby and the 
performance by Purchaser of its obligations hereunder and under the Closing Documents 
to which it is a party, do not and will not (a) violate or conflict with any judgment, decree 
or order of any court or any Law or permit applicable to it, or (b) breach any provisions 
of, or constitute a default under, any contract, agreement, instrument or obligation to 
which it is a party or by which Purchaser is bound; 

7.1.4 except as set forth in Schedule III here, the execution and delivery of 
this Agreement by Purchaser does not, and the performance of its obligations hereunder 
and under the Closing Documents to which it is a party will not, require the consent or 
approval of any public authority or any other Person other than any existing or 
prospective lender from which Purchaser may seek to obtain financing, as may be 
applicable, provided however that Purchaser acknowledges that its obligations under this 
Agreement are not contingent upon any such financing; 
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7.1.5 Purchaser has committed funds, committed financing sources and/or 
have been provided assurances by OPWDD or OMH, as applicable, as of the date of 
execution, sufficient to close the transactions contemplated by this Agreement on or 
before the Scheduled Closing Date; and 

7.1.6 Purchaser’s Federal Tax Identification Number is [  ]. 

SECTION 7.2 Closing Conditions; Survival of Representations and Warranties.   

The following are conditions precedent to the obligation of Seller to close title under this 
Agreement, any or all of which may at Seller’s option be waived in writing: 

7.2.1 Each of the representations and warranties of Purchaser set forth in 
this Agreement shall be deemed to have been repeated by Purchaser, at and as of the 
Closing Date with the same force and effect as if first made on and as of such date. It 
shall be a condition to Seller’s obligation to close hereunder that all such representations 
and warranties of Purchaser be true and correct in all material respects as of the Closing 
Date. 

7.2.2 Purchaser shall have (or, with respect to obligations of Purchaser to be 
performed on the Closing Date, Purchaser shall be ready, willing and able to perform 
same on the Scheduled Closing Date) (a) delivered, or caused to be delivered, all of the 
Closing Documents to which it is a party and all other documents, instruments and other 
items required to be delivered by Purchaser at or prior to Closing (including, without 
limitation, pursuant to Section 10.1.2), (b) tendered the Purchase Price in accordance with 
the terms of this Agreement (either directly or through OMH or OPWDD, as applicable), 
and (c) performed in all material respects all other material obligations on Purchaser’s 
part to be performed hereunder on or prior to the Closing Date. 

7.2.3 All other conditions precedent expressly set forth herein to Seller’s 
obligation to consummate the transaction contemplated hereby have been satisfied (or 
waived in writing by Seller). 

7.2.4 Purchaser shall have fully paid and satisfied any and all undisputed 
Outstanding Obligations and Recent Obligations (as hereinafter defined) owing by 
Purchaser to Seller.  At least thirty days prior to the Closing Date, Seller shall provide to 
Purchaser a schedule of any and all such unpaid amounts it asserts are due and owing  
under any Lease or other agreement with Seller (“Outstanding Obligations”).  Within 
two days prior to the Closing Date, Seller shall provide to Purchaser a schedule of all 
recently incurred additional unpaid amounts it asserts are due and owing  under any 
Lease or other agreement with Seller (“Recent Obligations”).  To the extent Purchaser 
disputes any portion thereof (a “Disputed Item”), the parties shall meet and confer to 
reconcile any differences prior to the Closing Date.  If no agreement can be reached on 
any Disputed Item prior to the Closing Date, Purchaser shall deposit the full asserted 
amount of the Disputed Item with Escrow Agent pending resolution of the same by court 
order or otherwise, at which time the deposited amount shall be distributed as directed by 
the court to the party granted relief or as otherwise may be agreed. 

Case 8-15-71074-reg    Doc 916-2    Filed 07/14/17    Entered 07/14/17 10:33:46



 

-16- 
4360880v.12 

7.2.5 The Purchaser shall not be in material default beyond any applicable 
cure period under any Lease or other agreement with Seller, provided that any monetary 
default under any Lease or other agreement with Seller must be cured, or the amount of 
such cure must be put in escrow, by the Closing Date regardless of any applicable cure 
period. 

7.2.6 The Bankruptcy Court shall have entered the Approval Orders, which 
Approval Orders shall be acceptable to each of Seller and Purchaser in its respective sole 
discretion, and the Approval Orders shall have become Final Orders or, if not final, not 
be subject to a stay. 

7.2.7 The representations, warranties and certifications of Purchaser set 
forth in this Agreement shall not survive the Closing. 

7.2.8 As of Closing, each representation or warranty in Article 7 shall be 
true and correct in all material respects. 

7.2.9 Seller shall have delivered a certificate from an authorized officer of 
the Seller to the effect that the condition specified in Section 7.2.8 has been satisfied. 

ARTICLE 8 
REPRESENTATIONS AND WARRANTIES OF SELLER 

SECTION 8.1 Generally.  Seller represents and warrants that: 

8.1.1 (a) it is a duly formed and validly existing not-for-profit corporation 
under the Laws of the state or commonwealth of its formation and is qualified to conduct 
and transact business and, other than as a result of the commencement of the Bankruptcy 
Case, is in good standing under the Laws of the State of New York, (b) subject to the 
entry of the Sale Order, it has the full right, authority and power to enter into this 
Agreement, to consummate the transactions contemplated herein and to perform its 
obligations hereunder and under those Closing Documents to which it is a party all of 
which have been duly authorized by all necessary actions on the part of Seller, (c) each of 
the Persons executing this Agreement on behalf of Seller is authorized to do so, and (d) 
subject to the entry of the Sale Order, this Agreement constitutes a valid and legally 
binding obligation of Seller enforceable against it in accordance with its terms; 

8.1.2 the execution and delivery of this Agreement, the consummation of 
the transactions contemplated hereby, and the performance by Seller of its obligations 
hereunder and under the Closing Documents to which it is a party do not and will not 
conflict with or violate any Law, rule, judgment, regulation, order, writ, injunction or 
decree of any court or governmental or quasi-governmental entity having jurisdiction 
over Seller or any of the parties comprising Seller, including the United States of 
America, the State of New York or any political subdivision of either of the foregoing, or 
any decision or ruling of any arbitrator to which Seller or any of the parties comprising 
Seller is a party or by which Seller or any of the parties comprising Seller is bound or 
affected, or breach any provisions of, or constitute a default under, any contract, 
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agreement, instrument or obligation to which Seller or any of the parties comprising 
Seller is a party or by which any of them is bound; and 

8.1.3 Seller’s Federal Tax Identification Number is 13-1624000. 

SECTION 8.2 Property Representations.   

Seller represents and warrants to Purchaser that, as of the date hereof, with respect to the 
Property: 

8.2.1 To Seller’s knowledge, there is no pending nor has Seller received any 
notice of any contemplated condemnation proceeding affecting the Real Estate or any 
part thereof. 

8.2.2 Seller is not a “foreign person” (as defined in the Internal Revenue 
Code). 

8.2.3 Seller is the sole owner of the Property.  

8.2.4 To Seller’s knowledge, Seller has not received any notice of any 
pending assessments against the Property. 

8.2.5 There are no tax certiorari proceedings or tax protest proceedings 
pending with respect to the Property. 

SECTION 8.3 Closing Conditions; Survival of Representations and Warranties.   

The following are conditions precedent to the obligation of Purchaser to close title under 
this Agreement, any or all of which may at Purchaser’s option be waived in writing: 

8.3.1 Notwithstanding any contrary provision contained herein, the obligations 
of Seller hereunder are subject to and contingent on Seller obtaining a written order (the 
“510 Order”) pursuant to Sections 510 and 511 of the New York State Not-For-Profit 
Corporation Law authorizing the sale of the Property in accordance with the terms hereof.  
Seller shall make such filings as are necessary and appropriate to obtain the 510 Order 
and notwithstanding any other provisions of this Agreement, the Closing shall not take 
place until the Seller has obtained the 510 Order.   

8.3.2 Except to the extent otherwise unnecessary as a result of the Sale 
Order and except as may be updated by Seller in writing to maintain accuracy due to one 
or more factual changes arising after the date hereof, each of the representations and 
warranties of Seller set forth in this Agreement shall be deemed to have been repeated by 
Seller, at and as of the Closing Date, with the same force and effect as if first made on 
and as of such date. 

8.3.3 Seller shall have delivered all of the documents and other items 
required pursuant to Section 10.1.1 of this Agreement and shall have performed all other 
material covenants, undertakings and obligations herein agreed to be performed by it, and 
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complied with all material conditions required by this Agreement to be performed or 
complied with by Seller at or prior to the Closing. 

8.3.4 At the time of the Closing, title to the Real Estate shall be as provided 
in this Agreement and the Title Company shall be willing to issue fee title insurance 
policies in favor of Purchaser subject only to the Permitted Exceptions. 

8.3.5 All of the Co-op Conditions to closing set forth in Schedule IV shall 
be satisfied. 

8.3.6 The representations, warranties and certifications of Seller set forth in 
this Agreement shall not survive the Closing. 

8.3.7 The Bankruptcy Court shall have entered the Approval Orders, which 
Approval Orders shall be acceptable to each of Seller and Purchaser in its respective sole 
discretion, and the Approval Orders shall have become Final Orders, or, if not final, not 
be subject to a stay.  

8.3.8 As of Closing, each representation or warranty in Article 8 shall be 
true and correct in all material respects. 

8.3.9 Seller shall have delivered a certificate from an authorized officer of 
the Seller to the effect that the condition specified in Section 8.3.8 has been satisfied. 

SECTION 8.4 Knowledge of Seller and Purchaser.   

8.4.1 Whenever a representation or warranty is made in this Agreement on the 
basis of the knowledge of Seller, such representation and warranty is made solely on the 
basis of the actual, as distinguished from implied, imputed or constructive, knowledge on 
the date that such representation and warranty is made without inquiry or investigation of 
Judith Pincus, in her capacity as Seller’s Chief Wind-down Officer without attribution to 
such persons of facts or matters otherwise within the personal knowledge of any other 
officers, directors or employees of Seller, or third parties. 

8.4.2 Whenever a representation or warranty is made in this Agreement on the 
basis of the knowledge of Purchaser, such representation and warranty is made solely on 
the basis of the actual, as distinguished from implied, imputed or constructive, knowledge 
on the date that such representation and warranty is made without inquiry or investigation 
of Purchaser’s Chief Executive Officer or Chief Financial Officer without attribution to 
such persons of facts or matters otherwise within the personal knowledge of any other 
officers, directors or employees of Purchaser, or third parties 

ARTICLE 9 
CLOSING DATE 
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SECTION 9.1 Closing Date.   

9.1.1 Except as otherwise provided for herein, including, without limitation, 
Section 8.3.1, the consummation of the transactions contemplated by this Agreement (the 
“Closing”) shall take place on the “Closing Date” which shall be the thirtieth (30th) day 
from the entry of the Sale Order of the Bankruptcy Court (the “Scheduled Closing 
Date”), which Closing Date may be extended as provided in Section 4.2.1 if applicable, 
and otherwise only once by up to an additional thirty (30) days by either the Seller or the 
Purchaser, TIME BEING OF THE ESSENCE WITH RESPECT TO PURCHASER’S 
OBLIGATIONS HEREUNDER.  The Scheduled Closing Date or any such other date to 
which the Closing may additionally be adjourned by each of Seller or Purchaser pursuant 
to the terms of this Agreement (it being agreed that each of Seller and Purchaser shall not 
have any obligation to agree to any other adjournment of the Closing), is referred to 
herein as the “Closing Date”.  The Closing shall be held at the offices of Garfunkel Wild, 
P.C., 111 Great Neck Road, Great Neck, New York 11021, otherwise at the offices of 
Purchaser’s lender or such lender’s counsel, if any, provided such offices are located in 
New York City or Nassau County, New York. 

9.1.2 For residential cooperative apartments, the provisions of Section 9.1.1 
shall apply to the extent practicable; provided, however, the parties acknowledge that the 
Scheduled Closing Date for residential cooperative apartments is subject to approval by 
the board of such residential cooperative apartments and may be extended beyond the 
additional thirty (30) days, as provided in Section 9.1.1, to the extent necessary to 
accommodate the meeting schedule of such cooperative boards and the resulting 
approvals.  Furthermore, the Closing for such residential cooperative apartments shall be 
held at the offices of Garfunkel Wild, P.C., to the extent agreed upon by the boards of the 
residential cooperative apartments, but may be held at the offices of the residential 
cooperative’s transfer agent, if such Closing location is an express condition of the 
cooperative board’s approval. 

ARTICLE 10 
CLOSING DOCUMENTS 

SECTION 10.1 Closing. 

10.1.1 At the Closing, contemporaneously with Purchaser’s delivery to Seller 
of all of the Closing Documents required to be delivered by Purchaser hereunder, Seller 
shall deliver or cause to be delivered to Purchaser, duly executed by Seller in recordable 
form, where applicable, those Closing Documents to be delivered by Seller as set forth on 
Schedule VI attached hereto and made a part hereof. 

10.1.2 At the Closing, contemporaneously with Seller’s delivery to Purchaser 
of all of the Closing Documents required to be delivered by Seller hereunder, Purchaser 
shall deliver or cause to be delivered to Seller those Closing Documents to be delivered 
by Purchaser, duly executed by Purchaser in recordable form, where applicable, as set 
forth on Schedule VII attached hereto and made a part hereof (the documents described in 
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this Section 10.1.1 and in Section 10.1.2 and all other documents required to be delivered 
hereunder are referred to collectively as the “Closing Documents”). 

SECTION 10.2 Further Assurances.   

Seller and Purchaser each agree, at any time and from time to time at or after the Closing, 
to execute, acknowledge where appropriate, and deliver or cause to be executed, acknowledged 
and delivered such further instruments and documents and to take such other action as the other 
of them or the Title Company may reasonably request to carry out the intents and purposes of 
this Agreement. The provisions of this Section 9.2 shall survive the Closing. 

ARTICLE 11 
NOTICES 

SECTION 11.1 Notices.   

Any notice, demand or request required or permitted to be given under this Agreement 
(collectively, “Notices”) must be in writing and given to the party to whom or which such notice 
is being sent, (a) by nationally recognized overnight delivery service with receipt acknowledged 
in writing, or (b) by hand delivery, against a signed receipt, in each case, and, in addition, copies 
of any Notices shall be sent via facsimile and electronic mail, addressed as follows: 

If to Seller, to: Federation Employment and Guidance Service, Inc. 
  
 2 Park Avenue, 20th Floor 
 New York, New York 10016 
 Attn: Judy Pincus, Chief Wind-down Officer 
 E-Mail:  JPincus@fegs.org 
  
with a copy to: Garfunkel Wild, P.C. 
 111 Great Neck Road, Sixth Floor 
 Great Neck, New York 11021 
 Attention:  Burton S. Weston, Esq. 
 Fax No.:  516.918.5688 
 E-Mail:  bweston@garfunkelwild.com 

If to Purchaser, to:      
     
     
Attn:      

 Fax No.:       
 E-Mail:       
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with a copy to:      
     
     
Attn:      

 Fax No.:       
 E-Mail:       
  
 New York State Office of Mental Health 

Office of Counsel 
44 Holland Avenue, 8th Floor 
Albany N.Y.  12229 
Attn:  John Reisinger 
Fax No.:  (518) 473-7863 
E-Mail:  john.reisinger@omh.ny.gov 

  
 NYS Office for People With Developmental Disabilities 
 Office of Counsel 
 44 Holland Avenue, 3rd Floor 

Albany, NY 12229 
 Attn:  Roger A Bearden 
 Fax No.:  (518) 473-7382 
 E-Mail:  roger.a.bearden@opwdd.ny.gov 
  
 Winston & Strawn, LLP 
 200 Park Avenue 
 New York, NY 10166 
 Attn:  David Neier 
 Fax No.  (212) 294-4700 

Email:  dneier@winston.com 
  
If to Escrow Agent, 
to: 

 
Garfunkel Wild, P.C. 

 111 Great Neck Road, Sixth Floor 
 Great Neck, New York 11021 
 Attention: Sean P. Leyden, Esq. 
  

In the event of overnight delivery, notices shall be deemed effective on the next Business 
Day following deposit with the delivery service. From time to time either party hereto may 
designate another or additional addresses for all purposes of this Agreement by giving the other 
party hereto no less than ten (10) Business Days’ prior notice of such change of address in 
accordance with the provisions of this Article 10.  Each party’s counsel shall have the right to 
deliver notices on behalf of its client and any such notice shall be effective as if sent by such 
party hereto. 
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ARTICLE 12 
BROKER 

Seller and Purchaser each represents and warrants to the other that it has not dealt with 
any broker, agent or any other Person in connection with the transaction contemplated by this 
Agreement.  Purchaser hereby indemnifies Seller and holds Seller harmless from and against any 
and all claims for commission, fee or other compensation by any Person who shall claim to have 
represented or dealt with Purchaser in connection with this Agreement and for any and all costs 
incurred by Seller in connection with such claims, including reasonable attorneys’ fees and 
disbursements.  The Sale Order shall provide, among other things, that Purchaser shall have no 
liability for any and all claims for commission, fee or other compensation by and any Person 
who shall claim to have represented Seller in connection with this Agreement.  The provisions of 
this Article 12 shall survive the Closing or the sooner termination of this Agreement. 

ARTICLE 13 
DEFAULTS; REMEDIES; TERMINATION 

SECTION 13.1 Purchaser’s Default.  

13.1.1 If Purchaser shall (a) fail or refuse to close as and when required by the 
terms of this Agreement, or (b) otherwise be in default hereunder, which default shall 
continue for ten (10) Business Days after notice to Purchaser and, as applicable, to OMH 
and/or OPWDD, specifying such default during which period Purchaser shall have the 
opportunity to cure such default (the “Initial Cure Period”), the parties hereto agree that 
the damages that Seller would sustain as a result thereof would be difficult to ascertain. 
Accordingly, the parties hereto agree that in the event of such default, failure or refusal 
by Purchaser, Seller’s sole remedy, subject to the right of OMH and/or OPWDD as 
applicable to cure pursuant to Section 13.1.2 hereof, shall be to terminate this Agreement 
and retain the Escrow Deposit in which event Escrow Agent shall deliver the Escrow 
Deposit to or at the direction of Seller, and Purchaser and Seller shall have no further 
rights or obligations under this Agreement, except those expressly provided herein to 
survive the termination of this Agreement.  Nothing contained in this Section shall limit 
or diminish obligations or liabilities of the parties under this Agreement, including, 
without limitation, Article 13 and Section 19.10 hereof. 

13.1.2 In the event Purchaser fails to cure such default within the Initial Cure 
Period, OMH and/or OPWDD, as applicable, shall have an additional thirty (30) days 
(the “Additional Cure Period”) to assign this Agreement to an alternative provider (the 
“Alternative Provider”), and the Alternative Provider must assume, in writing, all of the 
outstanding obligations under this Agreement within the Additional Cure Period.  The 
Alternative Provider shall have thirty (30) days from the end of the Additional Cure 
Period to close on the remaining obligations under this Agreement. 

SECTION 13.2 Seller’s Default.   

If Seller shall (a) fail or refuse to close as required by the terms of this Agreement, or 
(b) otherwise be in default hereunder, which default shall continue for thirty (30) days after 
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written notice to Seller thereof, then Purchaser’s sole remedies shall be to either (x) terminate 
this Agreement and receive a return of the Escrow Deposit or (y) or obtain specific performance 
of Seller’s obligations hereunder (it being expressly acknowledged by Purchaser that the remedy 
of specific performance is an appropriate remedy in the event of a default by Seller under this 
Agreement), provided that any action for specific performance shall be commenced within 
ninety (90) days after such default.  Purchaser expressly agrees however, that Purchaser shall not 
have the right to seek or recover any actual, consequential or punitive damages or any similar 
additional sums or amounts against Seller for any breach occurring prior to Closing.  Nothing 
contained in this Section shall limit or diminish obligations or liabilities of the parties hereto 
under this Agreement, including, without limitation, Article 13 and Section 19.10 hereof. 

SECTION 13.3 Termination.   

This Agreement may be terminated at any time prior to the Closing as set forth in 
Sections 13.1, 13.2, or upon the occurrence of any one or more of the following: 

13.3.1 by the mutual written agreement of the Purchaser and Seller, in which case 
the parties shall agree to the proper allocation of the Escrow Deposit; 

13.3.2 by either Purchaser or Seller, if (i) any law or order becomes final and 
effective that prohibits and makes illegal the consummation of the transactions 
contemplated by this Agreement, upon notification to the non-terminating party by the 
terminating party, in which case the Escrow Deposit shall be returned, or (ii) any 
governmental entity (other than the Bankruptcy Court) issues an order, decree or ruling 
prohibiting some or all of the transactions contemplated by this Agreement, in which case 
the Escrow Deposit shall be returned; 

13.3.3 by Purchaser, (i) if Seller shall have breached or failed to perform in any 
material respect any of their representations, warranties, covenants or other agreements 
contained in this Agreement the result of which causes a failure of the conditions 
precedent set forth in this Agreement to be satisfied, in which case the Escrow Deposit 
shall be returned, or (ii) if all of the conditions precedent set forth in this Agreement have 
been satisfied or waived, as applicable, and Seller nevertheless refuses or fails to close 
the transactions contemplated in this Agreement; provided, Seller shall first be entitled to 
thirty (30) days’ prior notice and the opportunity to cure, and provided furthermore that 
Purchaser shall not be in breach in any material respect of this Agreement at such time, in 
which case the Escrow Deposit shall be returned;  

13.3.4 by Seller, (i) subject to any opportunity to cure as may be set forth in 
Section 13.1 of this Agreement, if Purchaser shall have breached or failed to perform in 
any material respect any of its representations, warranties, covenants or other agreements 
contained in this Agreement the result of which causes a failure of the conditions set forth 
in this Agreement to be satisfied, in which case the Escrow Deposit shall be retained by 
Seller; and or (ii) if all of the conditions set forth in this Agreement have been satisfied or 
waived, as applicable, and Purchaser nevertheless refuses or fails to close the transactions 
contemplated in this Agreement, in which case the Escrow Deposit shall be retained by 
Seller; or 
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13.3.5 automatically, if an Alternate Transaction, is consummated. 

The party hereto exercising its rights to terminate pursuant to Article 13 shall give notice 
of such termination to the other parties hereto. 

SECTION 13.4 Partial Termination.   

 Seller hereby agrees to submit any and all reasonable information required by cooperative 
boards with regards to the sale of any residential cooperative units.  In the event Purchaser is 
rejected by the cooperative board or if the Purchaser is unable, after a good faith effort by Seller 
and Purchaser, to obtain cooperative board or other any necessary approvals required for the sale 
of those cooperative shares and proprietary leases relating to any cooperative unit, Purchaser 
may terminate its obligations solely with respect to such cooperative unit and the allocable 
portion of the Escrow Deposit relating to such unit shall, at Purchaser’s direction, either be 
returned to Purchaser or applied towards the Purchase Price of the remainder of the Properties.  
For the avoidance of doubt, the termination by Purchaser of its obligation to purchase those 
cooperative shares and proprietary leases relating to any cooperative unit where the requisite 
approvals are not obtainable as herein described does not affect the rights and obligations of 
Purchaser and/or Seller with respect to the remainder of the Properties or this Agreement. 

ARTICLE 14 
CASUALTY; CONDEMNATION 

SECTION 14.1 Casualty.   

Notwithstanding anything to the contrary at law or otherwise, Purchaser and Seller 
acknowledge and agree that in the event that prior to Closing, all or any Material Part (as 
hereinafter defined) of a parcel of Property shall be damaged (whether or not such damage or 
casualty is covered by insurance) (a “Damaged Parcel”), Purchaser may, by notice to Seller 
given within ten (10) Business Days after notice from Seller of the damage or casualty, elect to 
terminate this Agreement as to such Damaged Parcel, receive the allocable portion of the Escrow 
Deposit, and neither of the parties hereto shall have any rights or obligations to the other 
hereunder with respect to such Damaged Parcel except those expressly stated to survive the 
termination of this Agreement.  Seller shall be entitled to receive all insurance proceeds in 
connection with any such casualty which occurs prior to the Closing Date.  Notwithstanding the 
foregoing, if Purchaser elects to terminate this Agreement with respect to such Damaged Parcel 
as set forth above, Seller shall have the right to void such termination by providing ten (10) 
Business Days’ written notice to Purchaser that Seller elects, in its sole discretion, to cure the 
entirety of the damage by repairing the same in good workmanship like condition at or prior to 
Closing.  In the event Seller elects to cure, and in fact cures such damage, Purchaser shall be 
obligated to complete the transaction contemplated by this Agreement, subject to the other terms 
of this Agreement.  In the event Seller elects to cure, and does not in fact cure such damage at or 
prior to the Closing, Purchaser shall not be obligated to complete the transaction contemplated 
by this Agreement with respect to the Damaged Parcel.  Alternatively, Seller and Purchaser may 
agree that Purchaser may cure the entirety of the damage at or prior to the Closing and deduct the 
reasonable repair costs, as documented by Purchaser, from the Purchase Price.   
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SECTION 14.2 Condemnation.   

If, prior to the Closing, all or a Material Part (as hereinafter defined) of a parcel of the 
Property is taken by eminent domain (a “Condemned Parcel”), Purchaser may, by notice to 
Seller given within ten (10) Business Days after notice from Seller to Purchaser of the taking, 
elect to terminate this Agreement with respect to such Condemned Parcel.  In the event that 
Purchaser shall so timely elect, the allocable portion of the Escrow Deposit shall be returned to 
Purchaser and neither of the parties hereto shall have any rights or obligations to the other 
hereunder with respect to the Condemned Parcel except those expressly stated to survive the 
termination of this Agreement.  Unless this Agreement is so terminated, or if less than a Material 
Part of the Property is taken by eminent domain, this Agreement shall remain in full force and 
effect in which event Seller shall, on the Closing Date, and upon receipt of the balance of the 
Purchase Price, pay to Purchaser any sums of money collected by Seller as an award for any 
taking by eminent domain, after deducting any reasonable amount which Seller may have agreed 
or been obligated to pay in obtaining such award, including reasonable attorneys’ fees and 
disbursements.  Seller shall not negotiate, compromise, or settle any such award without 
Purchaser’s prior consent, which consent shall not be unreasonably withheld, conditioned or 
delayed.  In addition, Seller shall assign, transfer and set over to Purchaser all of Seller’s right, 
title and interest in and to any portion of any condemnation award not yet received by Seller.  
For purposes of this Section 13.2, “Material Part” shall mean a taking of more than thirty-five 
(35%) percent of any parcel of the Property that does not render such parcel of Property 
uninhabitable.  The provisions of this Article 13 are intended to constitute an “express provision 
to the contrary” within the meaning of Section 5-1311 of the New York General Obligations 
Law. 

ARTICLE 15 
AS-IS, WHERE-IS; 

DISCLAIMER; WAIVER OF CLAIMS 

SECTION 15.1 Disclaimers; As-Is, Where-Is Condition. 

15.1.1 Purchaser acknowledges and represents that it (a) is a sophisticated 
purchaser, with experience in owning and operating real property in the nature of the 
Property, (b) realizes the nature of this transaction, understands and is freely taking risks, 
if any, involved in connection with this transaction, (c) has undertaken such independent 
investigations and evaluations of the Property as it has determined to be necessary or 
desirable in connection with the transaction contemplated herein, including the matters 
set forth in Section 15.1.2 below, (d) is in possession of the Property pursuant to the 
Lease, and (e) acknowledges that the foregoing is reflected in the Purchase Price and the 
terms upon which Purchaser is willing to purchase and Seller is willing to sell. 

15.1.2 Except as otherwise expressly set forth in this Agreement, the Property is 
being sold by Seller and Purchaser agrees to accept the Property AS IS AND WHERE IS, 
in its condition on the date hereof (subject to reasonable wear and tear and natural 
deterioration between the date hereof and the Closing Date).  Purchaser acknowledges, 
represents and warrants that (i) Purchaser has had ample opportunity to make an 
independent investigation and examination of the Property (and all matters of every 
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nature related thereto), and to become fully familiar with the physical condition, state of 
title, compliance with Law and environmental conditions of the Property, (ii) Purchaser 
inspected, examined, investigated and sampled the Property to its satisfaction and is 
familiar with the physical conditions, state of title, compliance with Law and 
environmental conditions of the Property and uses thereof and will rely on that 
inspection, examination, investigation and sampling, (iii) Purchaser has inspected, 
examined and investigated to its satisfaction all laws, ordinances, and governmental rules 
and regulations relating thereto and is purchasing the Property subject to any Violations 
that occurred at the time of, or subsequent to the lease of the Property by Purchaser or the 
Closing, whichever is earlier (with all fines and penalties for such other Violations to be 
paid or otherwise satisfied by Seller at or prior to the Closing), (iv) Purchaser has 
inspected and examined to its satisfaction all licenses and permits relating to the facility, 
that may have been made available for review to Purchaser, including but not limited to 
environmental and operational permits, and it agrees to be bound the terms of those 
licenses and permits and/or will ensure that it obtains new or additional licenses and 
permits to fully comply with all applicable governmental rules and regulations, (v) 
Purchaser has independently investigated, analyzed and appraised the value and the 
profitability of the Property, (vi) Purchaser has independently investigated the tenant files 
made available for review by Purchaser, (vii) Purchaser has independently investigated 
and evaluated all matters of a financial nature relating to the Property, and (viii) Seller 
has not made and shall not make any verbal or written representations, warranties or 
statements of any nature or kind whatsoever to Purchaser, whether express or implied, 
with respect to the above, and, in particular, except as expressly set forth herein, no 
representations or warranties have been made or shall be made with respect to (a) the 
physical condition or operation of the Property, including the existence of any 
environmental hazards or conditions thereon (including the presence of asbestos 
containing materials or the release or threatened release of Hazardous Materials), (b) the 
revenues or expenses of the Property, (c) the zoning and other laws applicable to the 
Property or the compliance of the Property therewith, (d) the status of any approvals 
required for the development of the Property, (e) the nature and extent of any matter 
affecting title to the Property or to any Personalty, (f) the quantity, quality, or condition 
of the Personalty, or (g) any other matter or thing affecting or relating to the Property, or 
any portion thereof, the interests therein to be conveyed to Purchaser pursuant to the 
terms of the transactions contemplated hereby or the status thereof.  Purchaser has had 
the opportunity to inspect the Property and will rely on that inspection and its other 
investigations and evaluations of the Property. 

15.1.3 Purchaser acknowledges that, except as expressly set forth herein, Seller 
has not made, and Seller is not liable for or bound in any manner by, any express or 
implied warranties, guarantees, promises, statements, inducements, representations or 
information pertaining to the Property or any part thereof, the physical condition, size, 
zoning, income, expenses or operation thereof, the uses which can be made of the same 
or of any other manner or thing with respect thereto.  Without limiting the foregoing, 
Purchaser acknowledges and agrees that Seller is not liable for or bound by, and 
Purchaser has not relied upon, any verbal or written statements, representations, or any 
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other information respecting the Property furnished by Seller or any broker, employee, 
agent, consultant or other person representing or purportedly representing Seller. 

15.1.4 Purchaser shall be solely responsible for, and shall indemnify, save 
harmless, and defend Seller against any and all liabilities arising directly or indirectly as a 
consequence of any and all environmental conditions on the Property caused or created at 
the time of, and subsequent to the Closing.  This obligation shall survive the Closing. 

15.1.5 Purchaser waives any and all rights to bring an action or a claim against 
Seller arising out of or related to (i) environmental condition associated with the Property 
caused or created at any time prior to or subsequent to the Closing, (ii) environmental 
remediation of the Property caused or created at any time prior to or subsequent to the 
Closing, (iii) implied statements, representations and/or warranties made by Seller or 
Seller’s agents concerning the environmental conditions of the Property caused or created 
at any time prior to or subsequent to the Closing, and (iv) violation of any Environmental 
Law or liability imposed pursuant to any Environmental Law caused or created at any 
time prior to or subsequent to the Closing. 

15.1.6 Purchaser waives any and all rights to bring an action or claim against 
Seller for contribution or indemnification related to the cost or expenses that Purchaser 
may incur to investigate or remediate the Property and/or to defend against any 
governmental, citizen, or private actions or proceedings arising out of or related to 
environmental conditions of the Property to the extent each of the each of the foregoing 
actions or claims were caused or created at any time prior to or subsequent to the Closing. 

15.1.7 Except as set forth in this Agreement, Seller hereby specifically disclaims 
any warranty, guaranty, oral or written, express or implied or arising by operation of law 
or otherwise, with respect to the matters referred to in this Section 15.1 and any warranty 
of condition, habitability, merchantability or fitness for a particular purpose, in respect to 
the Property.  Purchaser declares and acknowledges that this express disclaimer shall be 
considered a material and integral part of this sale and is reflected in the consideration 
payable by Purchaser hereunder and, as an inducement for Seller to proceed with this 
transaction, Purchaser further declares and acknowledges that this disclaimer has been 
brought to the attention of Purchaser and explained in detail and that Purchaser has 
voluntarily and knowingly consented thereto. 

SECTION 15.2 Acceptance of Closing Documents; Waivers.   

Except as set forth in this Agreement and except for the agreements of Seller and 
Purchaser set forth in the Closing Documents or otherwise entered into at the Closing, 
Purchaser’s acceptance of the Deed and the other Closing Documents shall be and be deemed to 
be an acknowledgment by Purchaser that Seller has fully performed, discharged and complied 
with all of Seller’s obligations, covenants and agreements hereunder to be performed prior to 
Closing and that Seller shall have no further liability with respect thereto. 
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SECTION 15.3 Survival.   

The provisions of this Article 15 shall survive the Closing. 

SECTION 15.4 Further Assurances. 

The parties hereto agree (a) to furnish upon request to each other such further 
information, (b) to execute and deliver to each other such other documents, and (c) to do such 
other acts and things, all as the other party hereto may reasonably request for the purpose of 
carrying out the intent of this Agreement and the documents referred to in this Agreement. 

ARTICLE 16 
INTENTIONALLY OMITTED 

ARTICLE 17 
ESCROW 

SECTION 17.1 Escrow Terms.   

The Escrow Deposit shall be held in escrow by Escrow Agent in accordance with the 
terms of the Escrow Agreement. 

ARTICLE 18 
BANKRUPTCY COURT MATTERS 

SECTION 18.1 Bankruptcy Court Filings.   

As promptly as practicable following the execution of this Agreement, Seller shall in 
connection with the prosecution of the Sale, seek the approval of the Bankruptcy Court for the 
transactions contemplated hereby.  The parties hereto agree that they will promptly take such 
actions as are reasonably requested by the other party to assist in obtaining entry of the Approval 
Orders including giving testimony, furnishing affidavits or other documents or information for 
filing with the Bankruptcy Court.  Without limiting the generality of the foregoing, Sellers shall 
(i) comply with all requirements under the Bankruptcy Code and Bankruptcy Rules in 
connection with obtaining approval of the Approval Orders, (ii) proceed with the Bankruptcy 
Case pursuant to and in accordance with the terms and provisions contemplated by this 
Agreement and the Approval Orders, in each case after the applicable Approval Orders have 
been entered by the Bankruptcy Court and (iii) comply or cause compliance with the notice 
requirements of the Approval Orders after they have been entered by the Bankruptcy Court as 
they relate to the Case, the Federal Bankruptcy Rules (including, without limitation, Rules 2002, 
6004, 6006 and 9014 of the Federal Rules of Bankruptcy Procedure) and any applicable rules of 
the Bankruptcy Court with respect to the transactions contemplated by this Agreement.  In the 
event that the Approval Orders or any other orders of the Bankruptcy Court relating to this 
Agreement shall be appealed by any person other than the Seller, the Purchaser or any Affiliate 
of the Purchaser (or a petition for certiorari or motion for reconsideration, amendment, 
clarification, modification, vacation, stay, rehearing, or reargument shall be filed with respect to 
any such order), unless such appeal has been rendered moot, Seller and Purchaser will cooperate 
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in taking steps to diligently defend against such appeal, petition or motion and Seller and 
Purchaser shall use their reasonable best efforts to obtain an expedited resolution of any such 
appeal, petition or motion. 

SECTION 18.2 Notice of Sale.   

Notice of the Sale of the Property contemplated in this Agreement shall be served in 
accordance with the Bidding Procedures Order. 

ARTICLE 19 
MISCELLANEOUS 

SECTION 19.1 Entire Agreement.   

This Agreement, the Settlement Agreement, the Affiliated Contracts, the Exhibits and 
Schedules annexed to any of the foregoing, and any contemporaneously executed agreements 
and related pleadings filed with the Bankruptcy Court, collectively constitute the entire 
agreement between Seller and Purchaser concerning the sale of the Property and all 
understandings and agreements heretofore had or made between the parties hereto are merged in 
this Agreement which, together with aforementioned agreements and other items, alone fully and 
completely expresses the agreement of the parties hereto. 

SECTION 19.2 Modification.   

Except as otherwise provided herein, this Agreement may not be changed, modified, 
supplemented or terminated, except by an instrument executed by Seller and Purchaser.  Except 
as otherwise explicitly provided herein, either party hereto may waive any of the terms and 
conditions of this Agreement made for its benefit, provided such waiver is in writing and signed 
by the party waiving such term or condition. 

SECTION 19.3 Binding Agreement.  

Subject to the provisions of this Agreement, the terms, covenants, agreements, 
conditions, representations and warranties contained in this Agreement shall inure to the benefit 
of and be binding upon the respective parties hereto. This Agreement shall not inure to the 
benefit of or be enforceable by any other Person. 

SECTION 19.4 Assignment.   

Without the express written consent of Seller, which consent shall not be unreasonably 
withheld, this Agreement may not be assigned by Purchaser.  Except as provided for hereunder, 
any assignment by Purchaser without Seller’s prior written consent shall be deemed null and 
void ab initio.  If Seller shall consent to an assignment, any such assignee shall assume all duties 
and obligations of Purchaser pursuant to this Agreement; provided, however, that any such 
assignment of Purchaser’s interest in this Agreement shall not relieve the original Purchaser of 
any duties, obligation or liabilities hereunder.  Notwithstanding the foregoing, Purchaser may not 
assign its interest in this Agreement to any entity unless such entity can satisfy the requirements 
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of adequate protection of future performance for the assignment of any contracts or leases as 
required by section 365 of the Bankruptcy Code. 

SECTION 19.5 Illegality.   

If any term or provision of this Agreement or the application thereof to any Person or 
circumstance shall, to any extent, be invalid or unenforceable, the remainder of this Agreement 
or the application of such term or provision to Persons or circumstances other than those as to 
which it is held invalid or unenforceable, shall not be affected thereby and each term and 
provision of this Agreement shall be valid and enforced to the fullest extent permitted by Law. 

SECTION 19.6 Choice of Law.   

EXCEPT IN SUCH MATTERS AS ARE GOVERNED BY THE BANKRUPTCY 
CODE, THIS AGREEMENT AND THE EXHIBITS AND SCHEDULES ANNEXED 
HERETO, SHALL BE GOVERNED BY, INTERPRETED UNDER, AND CONSTRUED AND 
ENFORCED IN ACCORDANCE WITH, THE INTERNAL LAWS OF THE STATE OF NEW 
YORK WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW. 

SECTION 19.7 Construction.   

The headings and captions of the various Articles and Sections of this Agreement have 
been inserted solely for purposes of convenience, are not part of this Agreement, and shall not be 
deemed in any manner to modify, explain, expand or restrict any of the provisions of this 
Agreement. Unless stated to the contrary, all references to Articles, Sections, paragraphs or 
clauses herein shall be to the specified Article, Section, paragraph or clause of this Agreement, 
and all references to Exhibits and Schedules shall be to the specified Exhibits and Schedules 
attached hereto. All Exhibits and Schedules attached hereto are made a part hereof. All terms 
defined herein shall have the same meaning in the Exhibits and Schedules, except as otherwise 
provided therein. All references in this Agreement to “this Agreement” shall be deemed to 
include the Exhibits and Schedules attached hereto. The terms “hereby”, “hereof”, “hereto”, 
“hereunder” and any similar terms as used in this Agreement, refer to this Agreement in its 
entirety and not only to the particular portion of this Agreement where the term is used. 
Whenever in this Agreement provision is made for the payment of attorneys’ fees, such 
provision shall be deemed to mean reasonable attorneys’ fees and paralegals’ fees. The term 
“including” when used herein shall mean “including, without limitation.” Wherever in this 
Agreement the singular number is used, the same shall include the plural, and the masculine 
gender shall include the feminine and neuter genders, and vice versa, as the context shall require. 

SECTION 19.8 Binding Effect; Assignment; Successors and Assigns.   

This Agreement shall apply to, be binding in all respects upon and inure to the benefit of 
the parties and their respective successors, administrators and permitted assigns.  A successor to 
Seller shall include Seller as a reorganized debtor.  Except to the extent provided for in Section 
19.4 of this Agreement, no assignment of this Agreement or of any rights or obligations 
hereunder may be made by any party hereto (by operation of Law or otherwise) without the prior 
written consent of Purchaser and Seller and any attempted assignment without the required 
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consents shall be void.  No permitted assignment of any rights hereunder and/or assumption of 
obligations hereunder shall relieve the parties hereto of any of their obligations.  Nothing 
expressed or referred to in this Agreement will be construed to give any Person other than the 
parties to this Agreement any legal or equitable right, remedy or claim under or with respect to 
this Agreement or any provision of this Agreement.  This Agreement and all of its provisions and 
conditions are for the sole and exclusive benefit of the parties to this Agreement and their 
respective successors, administrators and permitted assigns. 

SECTION 19.9 Ambiguities.   

Each party hereto acknowledges that it and its counsel have reviewed this Agreement, 
and the parties hereto hereby agree that the normal rule of construction to the effect that any 
ambiguities are to be resolved against the drafting party shall not be employed in the 
interpretation of this Agreement. 

SECTION 19.10 Expenses.  

If any legal action or other proceeding by a party hereto is brought for the enforcement of 
this Agreement or because of an alleged dispute, breach, default or misrepresentation in 
connection with any of the provisions of this Agreement, including an action for specific 
performance under Section 13.2 herein, the successful or prevailing party or parties hereto shall 
be entitled to recover its fees and costs, including reasonable attorneys’ fees, court costs and 
other costs incurred in such action or proceeding, in addition to any other relief to which it or 
they may be entitled, which, in the case of any prevailing action against the Seller, shall be an 
allowed administrative expense claim.  The provisions of this Section shall survive the Closing 
or earlier termination of this Agreement. 

SECTION 19.11 Counterparts.   

This Agreement may be executed in counterparts, each of which together shall be deemed 
to be an original and all of which shall constitute one and the same Agreement.  Any counterpart 
may be executed by facsimile or PDF signature and such facsimile or PDF signature shall be 
deemed an original. 

SECTION 19.12 Waiver of Trial by Jury.   

THE RESPECTIVE PARTIES HERETO SHALL AND THEY HEREBY DO WAIVE 
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM BROUGHT BY 
EITHER OF THE PARTIES HERETO AGAINST THE OTHER ON ANY MATTERS 
WHATSOEVER ARISING OUT OF OR IN ANY WAY CONNECTED WITH THIS 
AGREEMENT, OR FOR THE ENFORCEMENT OF ANY REMEDY UNDER ANY 
STATUTE, EMERGENCY OR OTHERWISE.  THE PROVISIONS OF THIS SECTION 
SHALL SURVIVE THE CLOSING OR EARLIER TERMINATION OF THIS AGREEMENT. 
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SECTION 19.13 Third Party Beneficiaries.   

Except as expressly set forth herein, no Person other than the parties hereto, shall have 
any rights or claims under this Agreement. 

SECTION 19.14 Jurisdiction. 

19.14.1 FOR THE PURPOSES OF ANY SUIT, ACTION OR PROCEEDING 
INVOLVING THIS AGREEMENT, PURCHASER AND SELLER EACH HEREBY 
EXPRESSLY SUBMITS TO THE JURISDICTION OF THE BANKRUPTCY COURT, 
OR, IF THE BANKRUPTCY COURT DECLINES JURISDICTION, IN ANY 
FEDERAL OR STATE COURT SITTING IN THE COUNTY OF NEW YORK IN THE 
STATE OF NEW YORK, AND PURCHASER AND SELLER EACH AGREES THAT 
SUCH COURT SHALL HAVE EXCLUSIVE JURISDICTION OVER ANY SUCH 
SUIT, ACTION OR PROCEEDING COMMENCED BY EITHER PARTY HERETO. 

19.14.2 PURCHASER AND SELLER EACH HEREBY IRREVOCABLY 
WAIVES ANY OBJECTION THAT IT MAY NOW OR HEREAFTER HAVE TO THE 
LAYING OF VENUE OF ANY SUIT, ACTION OR PROCEEDING ARISING OUT 
OF OR RELATING TO THIS AGREEMENT BROUGHT IN THE BANKRUPTCY 
COURT, OR, IF THE BANKRUPTCY COURT DECLINES JURISDICTION, IN ANY 
FEDERAL OR STATE COURT SITTING IN THE COUNTY OF NEW YORK IN THE 
STATE OF NEW YORK AND HEREBY FURTHER IRREVOCABLY WAIVES ANY 
CLAIM THAT ANY SUCH SUIT, ACTION OR PROCEEDING BROUGHT IN ANY 
SUCH COURT HAS BEEN BROUGHT IN AN INCONVENIENT FORUM. 

19.14.3 THE PROVISIONS OF THIS SECTION SHALL SURVIVE THE 
CLOSING OR EARLIER TERMINATION OF THIS AGREEMENT. 

SECTION 19.15 No Recording.   

Purchaser covenants and agrees that it has no right and in no event will Purchaser record 
or cause to be recorded with any county clerk or city register this Agreement or any 
memorandum hereof or affidavit, assignment or other document relating to this Agreement prior 
to the Closing. 

SECTION 19.16 Not an Offer.   

Notwithstanding anything herein to the contrary, it is to be strictly understood and agreed 
that (a) the submission by Seller to Purchaser of any drafts of this Agreement or any 
correspondence with respect thereto shall (i) be deemed submission solely for Purchaser’s 
consideration and not for acceptance and execution, (ii) have no binding force or effect, (iii) not 
constitute an option for the purchase of the Property or a lease or conveyance of the Property by 
Seller to Purchaser and (iv) not confer upon Purchaser or any other party any title or estate in the 
Property, (b) the terms and conditions of this Agreement shall not be binding upon either party 
hereto in any way unless and until it is unconditionally executed and delivered by both parties 
hereto in their respective sole and absolute discretion and all conditions precedent to the 
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effectiveness thereof including, but not limited to, the delivery of the Escrow Deposit to Escrow 
Agent, shall have been fulfilled or waived, and (c) if this Agreement is not so executed and 
delivered for any reason whatsoever (including, without limitation, either party’s willful or other 
refusal to do so or bad faith), neither party shall be liable to the other with respect to this 
Agreement on account of any written or parole representations, negotiations, any legal or 
equitable theory (including, without limitation, part performance, promissory estoppel, or undue 
enrichment) or otherwise. 

SECTION 19.17 Failure of Deposit.   

If the payment made on account of the Escrow Deposit is by check, and if such check 
fails collection in due course, Seller, at its option, may declare this Agreement null, void and of 
no force and effect, and may pursue its remedies against Purchaser upon such check or in any 
other manner permitted by law, such remedies being cumulative. 

SECTION 19.18 No Waiver.   

The failure of either party hereto to seek redress for any breach, or to insist upon the strict 
performance, of any covenant or condition of the Agreement by the other shall not be, or be 
deemed to be, a waiver of the breach or failure to perform (unless the time specified herein for 
the exercise of such right, or satisfaction of such condition, has expired), nor prevent a 
subsequent act or omission in violation of, or not strictly complying with, the terms hereof from 
constituting a default hereunder. 

SECTION 19.19 Severability.   

If any term, condition or provision of this Agreement or the application thereof to any 
circumstance or party hereto, is invalid or unenforceable as against any person or under certain 
circumstances, the remainder of this Agreement and the applicability of such term, condition or 
provision to other persons or circumstances shall not be affected thereby.  Each term, condition 
or provision of this Agreement shall be valid and enforceable to the fullest extent permitted by 
law. 

SECTION 19.20 No Survival.   

The delivery and acceptance of the deed at the Closing or the issuance of a Cooperative 
Certificate for Shares and Proprietary Lease in the name of Purchaser shall be deemed to 
constitute full compliance by Seller with all of the terms, conditions and covenants of this 
Agreement on Seller’s part to be performed, and, except as expressly set forth in this Agreement, 
the representations, warranties, covenants or other obligations of Seller set forth in this 
Agreement shall not survive the Closing, and no action based thereon shall be commenced after 
the Closing. 

THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK. 
SIGNATURES FOLLOW ON THE NEXT PAGE. 
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IN WITNESS WHEREOF, the undersigned parties have executed this Agreement as of 
the day and year first above written. 

SELLER 

FEDERATION EMPLOYMENT AND GUIDANCE 
SERVICE, INC. 

By: _______________________________ 
Name: Judith Pincus 
Title:   Chief Wind-down Officer 

 

PURCHASER 

____________________________ 

 

By: _______________________________ 
Name: 
Title: 
 
 

[New York State Office of Mental Health] or [New 
York State Office for People With Developmental 
Disabilities] 

SOLELY WITH RESPECT TO ARTICLE 2, 
SECTION 13.1, ARTICLE 15, ARTICLE 18 AND 
ARTICLE 19 

 

By: _______________________________ 
Name: 
Title: 
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SCHEDULE I TO PURCHASE AND SALE AGREEMENT 

DEFINITIONS 

For all purposes of this Agreement, the following terms shall have the respective 
meanings specified below: 

“510 Order” shall have the meaning set forth in Section 8.3.1. 

“Affiliate” shall have the meaning ascribed to that term in Section 101(2) of the 
Bankruptcy Code. 

“Affiliated Contracts” shall have the meaning set forth in the WHEREAS clauses of 
this Agreement. 

“Agreement” means this Agreement, the Exhibits and Schedules and all amendments, 
modifications and extensions hereto and thereto. 

“Alternate Transaction” shall have the meaning set forth in Section 3.2 

“Apportionment Date” shall have the meaning set forth in Section 5.1. 

“Approval Orders” shall mean, collectively, the 510 Order, Bidding Procedures Order, 
Sale Order and the Settlement Order. 

“Back-Up Bidder” shall have the meaning set forth in Section 3.3.5 

“Bidding Procedures” means the Bidding Procedures substantially in the form set forth 
in Exhibit F, as such procedures may be amended and approved in the Bidding Procedures Order 
in form and substance satisfactory to Seller and Purchaser in their respective sole discretion, that, 
among other things, approves the Bidding Procedures, designates Purchaser as a “stalking horse 
bidder”, and authorizes Seller to pay the Break-Up Fee and Expense Reimbursement in 
accordance with this Agreement and the Bidding Procedures. 

“Bidding Procedures Order” means an order of the Bankruptcy Court, substantially in 
the form set forth in Exhibit F and otherwise in form and substance satisfactory to Seller and 
Purchaser in their respective sole discretion that, among other things, approves the Bidding 
Procedures, designates Purchaser as a “stalking horse bidder”, and authorizes Seller to pay the 
Break-Up Fee and Expense Reimbursement in accordance with this Agreement and the Bidding 
Procedures. 

“Business Day” means any day of the year, other than any Saturday, Sunday or any day 
on which banks located in New York, New York generally are closed for business. 

“Cash Portion” shall have the meaning set forth in Section 2.2.1. 

“Claim” shall have the meaning ascribed to that term in Section 101(5) of the 
Bankruptcy Code. 
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“Closing” shall have the meaning set forth in Section 9.1.1. 

“Claim Against the Property” means any Claim directly affecting, encumbering or 
otherwise attaching to the Property. 

“Closing Date” shall have the meaning set forth in Section 9.1.1. 

“Closing Documents” shall have the meaning set forth in Section 10.1.2. 

“Competing Bid” shall have the meaning set forth in Section 3.1.1 

“Condemnation” means any condemnation, taking or any damages to the interest in the 
Real Estate by reason of a change of grade of any street, road or avenue. 

“Condemned Parcel” shall have the meaning set forth in Section 14.2 

“Damaged Parcel” shall have the meaning set forth in Section 14.1 

“Deed” means the deed to the Real Estate to be delivered by Seller to Purchaser pursuant 
to Schedule VI. 

“Disputed Item” shall have the meaning set forth in Section 7.2.4. 

“Escrow Agent” shall mean Garfunkel Wild, P.C. 

“Escrow Agreement” shall have the meaning set forth in Section 2.2.2. 

“Escrow Deposit” shall have the meaning set forth in Section 2.2.2. 

“Excluded Parcel” shall have the meaning set forth in Section 4.2.2 

“Final Order” means an Order (i) as to which the time to appeal, petition for certiorari 
or move for review or rehearing has expired and as to which no appeal, petition for certiorari or 
other proceeding for review or rehearing is pending, or (ii) if an appeal, writ of certiorari, 
reargument or rehearing has been filed or sought, the Order has been affirmed by the highest 
court to which such Order was appealed or certiorari has been denied, or reargument or rehearing 
shall have been denied or resulted in no modification of such Order and the time to take any 
further appeal or to seek certiorari or further reargument or rehearing has expired; provided that 
the theoretical possibility that a motion under Rule 59 or Rule 60 of the Federal Rules of Civil 
Procedure, or any analogous rule under the Federal Rules of Bankruptcy Procedure, as amended, 
or any successor rules, may be filed with respect to such order or judgment shall not prevent such 
Order from being considered a Final Order.  

“Governmental Authority” shall have the meaning set forth in Section 4.3.8. 

“Hazardous Material”  shall mean all materials and substances now or hereafter subject 
to any Environmental Laws, including (i) all substances which are designated pursuant to Section 
311(b)(2)(A) of the Federal Water Pollution Control Act (“FWPCA”), 33 U.S.C. § 1251, et seq., 
(ii) any element, compound, mixture, solution, or substance which is designated pursuant to 
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Section 102 of the Comprehensive Environmental Response, Compensation and Liability Act, 42 
U.S.C. § 9601, et seq., (iii) any hazardous waste having the characteristics which are identified 
under or listed pursuant to Section 3001 of the Resource Conservation and Recovery Act, 42 
U.S.C. § 6901, et seq., (iv) any toxic pollutant listed under Section 307(a) of FWPCA, (v) any 
hazardous air pollutant which is listed under Section 112 of the Clean Air Act, 42 U.S.C. § 7401, 
et seq., (vi) any imminently hazardous chemical substance or mixture with respect to which 
action has been taken pursuant to Section 7 of the Toxic Substances Control Act, 15 U.S.C. 
§ 2601, et seq., (vii) “hazardous materials” within the meaning of the Hazardous Materials 
Transportation Act, 49 U.S.C. § 5101, et seq., (viii) any element or compound contained in the 
list of hazardous substances adopted by the United States Environmental Protection Agency or 
by the New York Department of Environmental Conservation, (ix) petroleum or petroleum by-
products, (x) ACM, (xi) any radioactive material or substance, (xii) all toxic wastes, hazardous 
wastes and hazardous substances as defined by, used in, controlled by, or subject to all 
implementing regulations adopted and publications promulgated pursuant to the foregoing 
statutes, and (xiii) any other hazardous or toxic substance or pollutant identified in or regulated 
under any other applicable federal, state or local Environmental Laws. 

“Law” means any law, rule, code, regulation, ordinance, moratorium, injunctive 
proceeding, restriction or similar matter imposed by any federal, state, municipal or local 
government or any public or quasi-public board, authority, commission, agency or department 
thereof having jurisdiction over the Property, or any portion thereof and/or Purchaser or Seller. 

“Lien” shall have the meaning ascribed to that term in Section 101(37) of the Bankruptcy 
Code. 

 “Material Part” shall have the meaning set forth in Section 14.2. 

“Net Proceeds” shall have the meaning set forth in Section 4.1.1. 

“Non-Permitted Exceptions” shall have the meaning set forth in Section 4.2.1. 

“Notices” shall have the meaning set forth in Section 11.1. 

“Outstanding Obligations” shall have the meaning set forth in Section 7.2.4. 

“Permitted Exceptions” shall have the meaning set forth in Section 3.3. 

“Person” means an individual, corporation, partnership, limited liability company, 
limited liability partnership, joint venture, association, joint stock company, trust, unincorporated 
organization or the federal government or any state or local government or any agency or 
political subdivision thereof. 

“Personalty” shall have the meaning set forth in Section 2.1.1. 

“Property” shall have the meaning set forth in Section 2.1.1. 

 “Purchase Price” shall have the meaning set forth in Section 2.2.1. 
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“Purchaser” shall mean ______________________________. 

“Real Estate” shall have the meaning set forth in Section 2.1.1. 

“Recent Obligations” shall have the meaning set forth in Section 7.2.4. 

“Reimbursement Agreement” shall have the meaning set for the in the WHEREAS 
clauses of this Agreement. 

“Sale” shall have the meaning set forth in the WHEREAS clauses of this Agreement. 

“Sale Order” shall mean a Final Order or Final Orders of the Bankruptcy Court issued 
pursuant to sections 105 and 363 of the Bankruptcy Code, in the form set forth in Exhibit D 
hereto, which form shall be in form and substance satisfactory to Seller and Purchaser in their 
respective sole discretion, authorizing and approving, among other things, the sale, transfer and 
assignment of the Property in accordance with the terms and conditions of this Agreement, free 
and clear of all Liens, except for those Liens expressly assumed by the Purchaser pursuant to this 
Agreement. 

“Scheduled Closing Date” shall have the meaning set forth in Section 9.1.1. 

“Seller” shall mean Federation Employment and Guidance Service, Inc. 

“Settlement Agreement” shall have the meaning set forth in the WHEREAS clauses of 
this Agreement. 

“Settlement Order” shall mean a Final Order or Final Orders of the Bankruptcy Court 
issued pursuant to Bankruptcy Rule 9019, in the form set forth in Exhibit E hereto, which form 
shall be in form and substance satisfactory to Seller and Purchaser in their respective sole 
discretion, authorizing and approving, among other things, the waiver and re-characterization of 
the claims as contemplated by the Settlement Agreement. 

“Title Company” shall have the meaning set forth in Section 4.1. 

 “Title Report” shall have the meaning set forth in Section 4.2. 

 “Transfer Taxes” shall have the meaning set forth in Section 5.4. 

“Violations” shall have the meaning set forth in Section 4.3.8. 
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SCHEDULE II 

PROPERTY DESCRIPTION 

List of addresses, corresponding descriptions and allocable portion of the Purchase Price: 
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Purchaser Location Borough/City Real Property/Co-Op # Shares Cash Portion of Purchase Price Mortgage Portion of Purchase Price

AHRC/Citizen 28 Carol Street West Hempstead Real Property

AHRC/Citizen 29 Saddlerock Road Valley Stream Real Property

AHRC/Citizen 60 West Fort Salonga Road Northport Real Property

AHRC/Citizen 272 Pearl Street Lawrence Real Property

AHRC-Suffolk 24 Harrison Avenue Coram Real Property

AHRC-Suffolk 238 Waverly Avenue Medford Sponsorship Interest

AHRC-Suffolk 1301 William Floyd Parkway Shirley Real Property

AHRC-Suffolk 38 Tupper Avenue Medford Real Property

Free, Inc. 332 Commack Road Deer Park Real Property

HeartShare 4504 Avenue L Brooklyn Real Property

HeartShare 4506 Avenue L Brooklyn Real Property

Human 1st 130-24 Inwood Street Queens Real Property

NY Foundling 2286 Bronx Park East Bronx Real Property

NY Foundling 125 West 96th Street Apt. 1H Manhattan Co-Op 675

NY Foundling 125 West 96th Street Apt. 2F Manhattan Co-Op 252

NY Foundling 125 West 96th Street Apt. 3E Manhattan Co-Op 254

UCP/NYC 2075 Wallace Avenue Apt. 244 Bronx Co-Op 174

UCP/NYC 2075 Wallace Avenue Apt. 343 Bronx Co-Op 184

UCP/NYC 2075 Wallace Avenue Apt. 642 Bronx Co-Op 185

UCP/NYC 2077 Wallace Avenue Apt. 355 Bronx Co-Op 185

UCP/NYC 2077 Wallace Avenue Apt. 454 Bronx Co-Op 248

UCP/NYC 2077 Wallace Avenue Apt. 655 Bronx Co-Op 185

UCP/NYC 2077 Wallace Avenue Apt. 657 Bronx Co-Op 180

UCP/NYC 2077 Wallace Avenue Apt. 754 Bronx Co-Op 248

UCP/NYC 2079 Wallace Avenue Apt. 375 Bronx Co-Op 185

UCP/NYC 2079 Wallace Avenue Apt. 377 Bronx Co-Op 180

UCP/NYC 2079 Wallace Avenue Apt. 576 Bronx Co-Op 182

UCP/NYC 2079 Wallace Avenue Apt. 577 Bronx Co-Op 180

UCP/NYC 2081 Wallace Avenue Apt. 265 Bronx Co-Op 174

UCP/NYC 2081 Wallace Avenue Apt. 364 Bronx Co-Op 175

UCP/NYC 2081 Wallace Avenue Apt. 465 Bronx Co-Op 175

UCP/NYC 2081 Wallace Avenue Apt. 565 Bronx Co-Op 175

UCP/NYC 2081 Wallace Avenue Apt. 664 Bronx Co-Op 175

UCP/NYC 2081 Wallace Avenue Apt. 669 Bronx Co-Op 180

UCP/NYC 2081 Wallace Avenue Apt. 762 Bronx Co-Op 185

UCP/NYC 2081 Wallace Avenue Apt. 764 Bronx Co-Op 175

UCP/NYC 2081 Wallace Avenue Apt. 767 Bronx Co-Op 183

UCP/NYC 2081 Wallace Avenue Apt. 768 Bronx Co-Op 258

UCP/NYC 2191 Bolton Street Apt. 1D Bronx Co-Op 90

UCP/NYC 2191 Bolton Street Apt. 2C Bronx Co-Op 87

UCP/NYC 2191 Bolton Street Apt. 2J Bronx Co-Op 95

UCP/NYC 2191 Bolton Street Apt. 4D Bronx Co-Op 93

UCP/NYC 2191 Bolton Street Apt. 6C Bronx Co-Op 90

UCP/NYC 2191 Bolton Street Apt. 6J Bronx Co-Op 98

UCP/NYC 2782 Johnson Avenue Bronx Real Property

UCP/NYC 3277 Perry Street Bronx Real Property

UCP/NYC 3327 Steuben Avenue Bronx Real Property

UCP/NYC 3636 Greystone Avenue Apt. 3J Bronx Co-Op 1310

UCP/NYC 3636 Greystone Avenue Apt. 4E Bronx Co-Op 1335

UCP/NYC 424 Swinton Avenue Bronx Real Property

UCP/NYC 5606 Sylvan Avenue Bronx Real Property

JBFCS 162 West Kingsbridge Road Bronx Real Property

JBFCS 3735 White Plains Road Bronx Real Property

JBFCS 108-112 West 124th Street Manhattan Real Property

JBFCS 265 East Burnside Avenue Bronx Real Property

Total $9,183,853.75 $14,236,064.00
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SCHEDULE III 
 

REQUIRED PUBLIC AUTHORITY CONSENTS 
 

[None] 
  

Case 8-15-71074-reg    Doc 916-2    Filed 07/14/17    Entered 07/14/17 10:33:46



 

4360880v.12 

SCHEDULE IV 

CO-OP CONDITIONS 

1. In connection with the sale of any cooperative units under this Agreement, each 
individual cooperative unit shall be subject to the unconditional consent of the respective 
cooperative corporation and its board (the “Corporation”). 

2. Purchaser shall in good faith: 

2.1 submit to the Corporation or the managing agent of the Corporation, an 
application with respect to the sale of the respective cooperative unit on the form required by the 
Corporation, containing such data and together with such documents as the Corporation requires, 
and pay the applicable fees and charges that the Corporation imposes upon Purchaser. All of the 
foregoing shall be submitted within the later of ten (10) Business Days after entry of the Sale 
Order, and when required by the Corporation;3 

2.2 attend (and cause any proposed occupant to attend) one or more personal 
interviews, as requested by the Corporation; provided, however, that this obligation shall not 
include attendance by any residents who are unable to attend due to their disabilities, as 
determined by Purchaser in its reasonable discretion; and 

2.3 promptly submit to the Corporation such further references, data and 
documents reasonably requested by the Corporation. 

3. Seller shall in good faith submit to the Corporation or the managing agent of the 
Corporation, any items required of it by the Corporation, and shall assist Purchaser in connection 
with its obligations under Section 2 above. 

4. Either party hereto, after learning of the Corporation’s decision, shall promptly 
advise the other party thereof.  

5. If the Corporation has not made a decision on or before the Scheduled Closing 
Date, the Closing shall be adjourned consistent with Section 9.2 of the Agreement. 

6. If consent is refused, or not given, by the cooperative, then Section 13.4 shall 
apply with respect to the residential cooperative apartment for which consent is not obtained.  

7. If such consent is refused, or not given, due to Purchaser’s sole failure to comply 
with the obligation set forth in this Schedule IV, the Purchaser shall be in default and Section 
13.1 shall govern. 

 

                                                
3 This will need to be revised by Purchaser. 
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SCHEDULE V 

ESCROW AGENT’S WIRING INSTRUCTIONS 

 
  
Bank Information: Citibank, N.A. 
  
Receiver/ABA Number: 021000089 
  
Beneficiary Name: Garfunkel Wild, P.C., Attorney Trust Account 
  
Checking Account Number: xxxxxx5198 
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SCHEDULE VI 
 

CLOSING DOCUMENTS TO BE DELIVERED BY SELLER 

 
1. Statutory form of bargain and sale deed with covenants against grantor’s acts (the 
“Deed”) substantially in the form attached hereto as Exhibit B containing the covenant required 
by Section 13 of the Lien Law, and properly executed and acknowledged so as to convey the title 
required to be conveyed by Seller under this Agreement. 

2. Bank or certified check(s), payable to the direct order of the appropriate tax collecting 
agencies or officials, in the amount of all documentary stamp and transfer taxes, and other taxes, 
fees and charges, payable by reason of or in connection with the conveyance and transfer of the 
Property by Seller to Purchaser. In lieu of delivering such bank or certified checks, Seller may 
elect, by written notice to Purchaser given at least two (2) Business Days prior to Closing, to 
have Purchaser pay any of such taxes and charges and give Purchaser a credit on the Closing 
Date against the Purchase Price in the amount thereof. 

3. Copies of any required real property transfer tax returns properly executed and 
acknowledged by Seller and Purchaser, as applicable. 

4. All documents, as shall be reasonably necessary to evidence that Seller has proper 
authority to sell the Property and deliver the documents required to be delivered by Seller 
pursuant to this Agreement. 

5. All keys to entrance doors to, and equipment and utility rooms located in, the Property 
and in Seller’s possession. 

6. A certificate of a duly authorized representative of Seller, sworn to under penalties of 
perjury, setting forth Seller’s U.S. tax identification number and stating that Seller is a “United 
States person” within the meaning of Sections 1445(f)(3) and 7701(a)(30) of the Code. 

7. To the extent such are in the possession or control of Seller or its managing agent, 
original copies of all guarantees and warranties then in effect in respect of the Property. 

8. To the extent such are in the possession or control of Seller or its managing agent, 
original licenses and permits to be transferred hereunder, except to the extent the same are 
required to be and located at or are affixed of the Property. 

9. Certificate of an authorized representative of Seller with respect to the authority of the 
person(s) executing this Agreement and the other Closing Documents on behalf of Seller. 

10. A Bill of Sale, without warranty, recourse or representation, conveying the Personalty to 
Purchaser substantially in the form attached hereto as Exhibit C. 

11. All existing surveys and building plans for the Property and the improvements thereon to 
the extent in Seller’s possession. 
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12. With respect to the transfer of any cooperative unit, Seller’s certificate for the shares of 
stock in the Corporation allocated to the respective cooperative unit (the “Shares”) duly 
endorsed for transfer to Purchaser or accompanied by a separate duly executed stock power to 
Purchaser; and Seller’s counterpart original of the proprietary lease appurtenant to the respective 
cooperative unit, all assignments and assumptions in the chain of title and a duly executed 
assignment thereof to Purchaser in the form required by the Corporation. 
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SCHEDULE VII 

 
CLOSING DOCUMENTS TO BE DELIVERED BY PURCHASER 

 

1. Copies of any required real property transfer tax returns properly executed and 
acknowledged by Purchaser and Seller. 

2. All documents as shall be reasonably necessary to evidence that Purchaser has proper 
authority to purchase the Property and deliver the documents required to be delivered by 
Purchaser pursuant to this Agreement. 

3. Certificate of an authorized representative of Purchaser with respect to the authority of 
the person(s) executing this Agreement and the other Closing Documents on behalf of Purchaser. 

4. Certificate in form and substance reasonably acceptable to Seller, signed and 
acknowledged by an authorized representative of Purchaser, restating and attesting, except as 
otherwise permitted pursuant to the terms of this Agreement, to be true and correct as of the 
Closing Date each of the representing and warranties of Purchaser set forth in this Agreement. 

5. With respect to the transfer of any cooperative unit, an agreement assuming the 
proprietary lease, in the form required by the Corporation. 
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EXHIBIT A 

 
ESCROW AGREEMENT 

 
[See Attached] 
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ESCROW AGREEMENT 

BY AND BETWEEN 

FEDERATION EMPLOYMENT AND GUIDANCE SERVICE, INC. 

AND 

__________________________________________________ 

AND 

GARFUNKEL WILD, P.C., AS ESCROW AGENT 

JULY ___, 2017 
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ESCROW AGREEMENT 

ESCROW AGREEMENT (“Agreement”) made as of July ___, 2017 by and between 
FEDERATION EMPLOYMENT GUIDANCE AND SERVICE, INC., a New York not-for-
profit corporation (“Seller”), and _________________________________, a New York not-for-
profit corporation (“Purchaser”), and GARFUNKEL WILD, P.C., a New York professional 
corporation with offices at 111 Great Neck Road, Sixth Floor, Great Neck, New York 11021 (the 
“Escrow Agent”). All capitalized terms used but not defined herein shall have the meaning 
assigned to them in the Purchase and Sale Agreement (as defined below). 

Recitals:  The following recitals are hereby incorporated into this Agreement: 

Purchaser and Seller have entered into a Purchase and Sale Agreement, dated as of July 
___, 2017 (the “Purchase Agreement”), pursuant to which, among other things, Purchaser shall 
deposit: ____________________________ and 00/100 Dollars ($___________________) (the 
“Escrow Fund”) into escrow with Escrow Agent concurrently upon execution of this Agreement. 

NOW, THEREFORE, the parties hereto as follows: 

1. Deposit and Acknowledgment of Receipt. 

1.1 Concurrently with the execution and delivery of this Agreement, 
Purchaser has delivered to Escrow Agent, and Escrow Agent by its execution hereof 
acknowledges receipt of, Purchaser’s wire transfer in the amount of 
____________________________ and 00/100 Dollars ($______________), payable to Escrow 
Agent.  

1.2 Escrow Agent hereby agrees to hold the Escrow Fund in an interest-
bearing account pending the disbursement of such Escrow Fund in accordance with the terms of 
this Agreement. 

1.3 The Escrow Fund shall not be subject to lien or attachment by any creditor 
of any party hereto and shall be used solely for the purposes set forth in this Agreement. 
Amounts held in the Escrow Account shall not be available to, and shall not be used by, 
Garfunkel Wild, P.C. to set off any obligations of either Purchaser or Seller owing to Garfunkel 
Wild, P.C. in any capacity. 

2. Terms of Escrow. 

2.1 Escrow Agent shall disburse amounts from the Escrow Fund, and any 
accrued interest thereon, upon delivery, by Seller and Purchaser to Escrow Agent, of joint 
written instructions executed by an authorized officer of both parties directing Escrow Agent to 
deliver to Seller or Purchaser, as the case may be, an amount equal to the amount to which it is 
entitled.  Upon receipt of the joint written instructions, Escrow Agent shall release by wire 
transfer to an account or accounts designated by Seller or Purchaser, as the case may be, the 
amount specified in the joint written instructions. 
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2.2 Escrow Agent shall disburse amounts from the Escrow Fund to Seller 
upon receipt of written demand therefor, stating that Purchaser has defaulted in the performance 
of the Purchase Agreement and a summary of the facts and circumstances underlying such 
default; provided, however, that Escrow Agent shall not honor such demand until expiration of 
seven (7) Business Days after Escrow Agent shall have delivered a copy of such demand to 
Purchaser, nor thereafter if Escrow Agent shall have received timely written notice of objection 
from Purchaser in accordance with the provisions of Section 7.1 below. 

2.3 Escrow Agent shall disburse amounts from the Escrow Fund to Purchaser 
upon receipt of written demand therefore, stating that the Purchase Agreement has been canceled 
in accordance with its terms and without default by Purchaser or that Seller has defaulted in the 
performance of the Purchase Agreement and a summary of the facts and circumstances 
underlying such default; provided, however, that Escrow Agent shall not honor such demand 
until expiration of seven (7) Business Days after Escrow Agent has delivered a copy of such 
demand to Seller, nor thereafter if Escrow Agent shall have received timely written notice of 
objection from Seller in accordance with the provisions of Section 7.1 below. 

2.4 Notwithstanding anything to the contrary contained in this Agreement, in 
the event of a dispute concerning the Escrow Fund, the Escrow Agent shall not disburse any 
amounts from the Escrow Fund until its receipt of joint written instructions from Seller and 
Purchaser as set forth hereinabove or an order of a court of competent jurisdiction directing the 
disbursement of the Escrow Fund. 

2.5 Upon the completion of the disbursements as set forth above, Escrow 
Agent shall have no further duties hereunder. 

3. Obligations and Liabilities of Escrow Agent. 

3.1 The duties and obligations of Escrow Agent shall be determined solely by 
the express provisions of this Agreement. 

3.2 Escrow Agent shall not be responsible in any manner whatsoever for any 
failure or inability of Purchaser or Seller to perform or comply with any of the provisions of the 
respective agreements between them. 

3.3 Escrow Agent shall not be bound by any modification, cancellation or 
rescission of this Escrow Agreement unless in writing, signed by Purchaser and Seller and 
expressly consented to in writing by Escrow Agent. 

3.4 Escrow Agent’s duties hereunder are as a depository only, ministerial in 
nature, and Escrow Agent shall incur no liability whatsoever hereunder for any error of 
judgment, or any action taken or omitted hereunder, except for damages directly resulting from 
Escrow Agent’s gross negligence or willful misconduct as determined by a final and non-
appealable judgment of a court of competent jurisdiction. 

3.5 Delivery of the Escrow Funds, along with any accrued interest thereon, by 
Escrow Agent pursuant to the provisions of this Agreement shall constitute a complete discharge 
and satisfaction of all obligations of Escrow Agent hereunder. 
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3.6 Nothing contained herein shall be deemed to preclude Escrow Agent at 
any time and for any reason from depositing the Escrow Fund into a court of competent 
jurisdiction upon prior notice to the parties hereto, and abiding by the determination of such 
court with respect thereto.  In such event, such delivery shall constitute a complete discharge and 
release of Escrow Agent of its obligations hereunder. 

3.7 Escrow Agent shall be entitled to rely conclusively upon any written 
notice, waiver, receipt, or other document which Escrow Agent believes in good faith to be 
genuine, including, without limitation, a written statement by Purchaser or Seller that they have 
complied with the terms of the Agreement with respect to a demand for payment. 

3.8 In the event of any controversy or dispute under this Escrow Agreement or 
with respect to any question as to the construction hereof or any action to be taken or omitted by 
Escrow Agent, Escrow Agent shall be entitled to consult with counsel of its own choosing. 

3.9 Nothing contained herein shall limit or restrict the right of Escrow Agent 
to represent Seller with respect to any disputes which may arise in connection with the Purchase 
Agreement, this Escrow Agreement, or any other matter whatsoever. Seller and Purchaser agree 
that Escrow Agent’s engagement as an attorney by Seller is not and shall not be objectionable for 
any reason whatsoever.  Escrow Agent shall incur no liability whatsoever to Purchaser (or any 
affiliate or subsidiary thereof) for any legal advice rendered to Seller or any action or inaction by 
Seller based upon such legal advice. 

3.10 The Escrow Agent will deposit the Escrow Fund in its escrow account at 
Citibank, N.A. (the “Bank”).  Due to a recent change in federal law, the FDIC will guarantee 
only $250,000.00 of the Escrow Fund in the event that the Bank fails or is otherwise unable to 
pay the Escrow Fund.  While the Escrow Agent is not aware of any circumstances that might 
suggest a risk of the failure of the Bank, the Escrow Agent is not in a position to advise the 
parties hereto of the condition or prospects of the Bank (financial or otherwise).  Accordingly, as 
a condition of the Escrow Agent’s acting as escrow agent, both Purchaser and Seller 
acknowledge and agree that the Escrow Agent will deposit the Escrow Fund at the Bank and that 
the Escrow Agent will have no liability whatsoever to any party for any loss caused by, arising 
out of, or related to the selection of the Bank (including, without limitation, if the Bank fails or is 
otherwise unable to pay the Escrow Fund), and Purchaser and Seller agree that they will not seek 
to hold the Escrow Agent liable for any loss, injury or damage whatsoever that may be incurred 
by either or both parties related to, caused by or arising out of the selection of the Bank 
(including, without limitation, if the Bank fails or is otherwise unable to pay the Escrow Fund). 
Purchaser and Seller will each, jointly and severally, indemnify the Escrow Agent for any and all 
costs and expenses, including legal fees, incurred by the Escrow Agent related to, caused by, or 
arising out of the selection of the Bank, including but not limited to, seeking to recover all or any 
part of the Escrow Fund from the Bank.  Purchaser and Seller each further acknowledge that the 
Escrow Agent has advised the parties hereto that Purchaser and Seller are free to choose another 
Escrow Agent in connection with the transaction who may or may not use another bank for the 
deposit of the Escrow Fund, and that Purchaser and Seller should each separately consult with 
independent lawyers, selected by each party, prior to signing this agreement, and that Purchaser 
and Seller have each had a reasonable opportunity to do so.  In addition to signing this agreement 
below, each of Purchaser and Seller shall, by its authorized representative, initial and date at the 
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place indicated adjacent to this paragraph indicating that each of Purchaser and Seller has read 
and understands and agrees to its terms 

4. Expenses of Escrow Agent.  Escrow Agent shall serve without compensation, 
however, Seller shall be liable for any reasonable out-of-pocket fees and expenses incurred by 
Escrow Agent in connection with this Agreement, including counsel fees, if any.   

5. Indemnification of Escrow Agent.  Purchaser and Seller agree, jointly and 
severally, to indemnify Escrow Agent and hold Escrow Agent harmless from any loss, liability 
and expenses which it incurs in connection with or arising out of its compliance with the terms of 
this Agreement, including the fees, costs and expenses of defending itself against any claims of 
liability hereunder, except for a loss, liability or expense arising solely from Escrow Agent’s own 
gross negligence, willful misconduct or breach of fiduciary duty as determined by a final and 
non-appealable judgment of a court of competent jurisdiction. 

6. Successor Escrow Agent.  In the event Escrow Agent is no longer able or willing 
to serve, Escrow Agent shall have the right, after consultation with Seller and Purchaser, to 
appoint a successor Escrow Agent who shall be bound by the terms and conditions set forth 
herein. 

7. Notices. 

7.1 Any notice, request, demand or other communication permitted or 
required to be given hereunder shall be in writing and shall be deemed to have been given when 
such notice shall have been (a) sent by United States certified mail, with return receipt requested 
and postage prepaid to the addressee, or (b) delivered by a nationally recognized overnight 
courier or facsimile (to the extent a facsimile number is provided below) to the addressee; in 
each case at the address or facsimile number, as applicable, specified below: 

If to Seller, to: Federation Employment and Guidance Service, Inc. 
 Attn: Judy Pincus, Chief Wind-down Officer 
 2 Park Avenue, 20th Floor 
 New York, New York 10016 
 Fax: (212) 366-8441 

E-Mail: JPincus@fegs.org 
  
with a copy to: Garfunkel Wild, P.C. 
 111 Great Neck Road, Sixth Floor 
 Great Neck, New York 11021 
 Attention:  Burton S. Weston, Esq. 

Fax: (516) 466-5964 
E-Mail: bweston@garfunkelwild.com 

If to Escrow Agent, 
to: 

 
Garfunkel Wild, P.C. 

 111 Great Neck Road, Sixth Floor 
 Great Neck, New York 11021 
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 Attention: Sean P. Leyden, Esq. 
 Fax: (516) 466-5964 

E-Mail: sleyden@garfunkelwild.com 
  
If to Purchaser, to: New York State Office of Mental Health 

Office of Counsel 
44 Holland Avenue, 8th Floor 
Albany N.Y.  12229 
Attn:  John Reisinger 
Fax No.:  (518) 473-7863 
E-Mail:  john.reisinger@omh.ny.gov 
 

  
 NYS Office for People with Developmental Disabilities 
 Office of Counsel 
 44 Holland Avenue, 3rd Floor 

Albany, NY 12229 
 Attn:  Roger A Bearden 
 Fax No.:  (518) 473-7382 
 E-Mail:  roger.a.bearden@opwdd.ny.gov 
  
With a copy to Winston & Strawn, LLP 
 200 Park Avenue 
 New York, NY 10166 
 Attn:  David Neier 
 Fax No.  (212) 294-4700 

Email:  dneier@winston.com 
 

Any notice or communication served upon Escrow Agent shall be accompanied by an 
affidavit of service upon all other parties upon whom such notice is required to be served.     

8. Binding Effect; Further Assurances. 

8.1 This Agreement shall inure to the benefit of and shall be binding upon the 
respective heirs, personal representatives, successors, and assigns of the parties hereto. 

8.2 Seller and Purchaser hereto covenant that they will execute all instruments 
and documents and will take all steps which may be necessary in order to implement the 
provisions of this Agreement. 

9. Governing Law; Forum. 

9.1 This Agreement shall be construed under and governed by the laws of the 
State of New York, without regard to its principles of conflicts of laws. 

9.2 Each party to this Agreement irrevocably consents and agrees that any 
dispute arising out of or in any way connected to this Agreement shall only be adjudicated by the 
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Bankruptcy Court, provided that if the Bankruptcy Case has closed, each of the parties hereto 
irrevocably agrees that any Legal Proceeding with respect to this Agreement shall be brought and 
determined exclusively in the United States District Court for the Southern District of New York 
or if such Legal Proceeding may not be brought in such court for jurisdictional purposes, 
exclusively in the Supreme Court of New York sitting in the County of New York.  Each of the 
parties hereto hereby (a) irrevocably submits with regard to any such Legal Proceeding to the 
exclusive personal jurisdiction of the aforesaid courts in the event any dispute arises out of this 
Agreement or any transaction contemplated hereby, (b) agrees that it shall not attempt to deny or 
defeat such personal jurisdiction by motion or other request for leave from any such court or that 
such action is brought in an inconvenient forum and (c) agrees that it shall not bring any action 
relating to this Agreement or any transaction contemplated hereby in any court other than the 
state or federal courts referenced above. Each of the parties hereto further agrees to accept and 
acknowledge service of any and all process which may be served in any such Legal Proceeding 
in said courts in the State of New York, and agrees that service of process upon such party by a 
method permitted by the applicable Laws of the State of New York to such party’s address as set 
forth in Section 7.1 hereto, will be deemed in every respect effective service of process upon 
such party, in any Legal Proceeding. 

10. Counterparts.  This Agreement may be executed in one or more counterparts 
(whether facsimile or original), each of which when taken together shall be deemed one and the 
same original instrument. 

[Remainder of Page Intentionally Left Blank] 
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 IN WITNESS WHEREOF, the parties hereto have duly executed this Escrow 
Agreement the day and year first above written. 

 
FEDERATION EMPLOYMENT AND 
GUIDANCE SERVICE, INC. 
 
 
By: ____________________________________ 

Name:  Judith Pincus 
Title:    Chief Wind-down Officer 

[__________________________________] 

[PURCHASER] 
 
 
By: ____________________________________ 

Name: 
Title: 

GARFUNKEL WILD, P.C. 
 
 
By: ____________________________________ 

Name: 
Title: 
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EXHIBIT B 

DEED 

[See Attached] 
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THIS INDENTURE, made the ____ day of ___________, 2017, between 
FEDERATION EMPLOYMENT AND GUIDANCE SERVICE, INC., a New York not-for-
profit corporation, with offices at 2 Park Avenue, 20th Floor, New York, New York 10016, 

party of the first part, and 

     , a New York not-for-profit corporation, with offices at  
      , 

party of the second part. 

WITNESSETH, that the party of the first part, in consideration of Ten Dollars and other 
valuable consideration paid by the party of the second part, does hereby grant and release unto 
the party of the second part, the heirs or successors and assigns of the party of the second part 
forever, 

THE CERTAIN PREMISES AND IMPROVEMENTS SITUATED THEREON AS MORE 
PARTICULARLY DESCRIBED ON SCHEDULE A ANNEXED HERETO AND MADE 
A PART HEREOF 

BEING and intended to be the same premises conveyed to Grantor by deed recorded in the 
Office of the City Registrar of ______________ in Reel ____, Page ____, and by correct index 
deed in CFRN ___________________. 

TOGETHER with all right, title and interest, if any, of the party of the first part in and to any 
streets and roads abutting the above-described premises to the center lines thereof; TOGETHER 
with the appurtenances and all the estate and rights of the party of the first part in and to said 
premises; TO HAVE AND TO HOLD the premises herein granted unto the party of the second 
part, the heirs or successors and assigns of the party of the second part forever. 

AND this conveyance is made pursuant to the Bankruptcy Order dated ______________, Case 
No. 15-71074 (REG), titled United States Bankruptcy Court of the Eastern District of New York 
In Re: Federation Employment and Guidance Service, Inc. d/b/a FEGS, Debtor.  Order pursuant 
to Sections 105(a), 363(b), 365 and 1146(c) of the Bankruptcy Code approving the sale of 
_________________________ 
 
AND the party of the first part covenants that the party of the first part has not done or suffered 
anything whereby the said premises have been encumbered in any way whatever, except as 
aforesaid. 
 
AND the party of the first part, in compliance with Section 13 of the Lien Law, covenants that 
the party of the first part will receive the consideration for this conveyance and will hold the 
right to receive such consideration as a trust fund to be applied first for the purpose of paying the 
cost of improvement and will apply the same first to the payment of the cost of the improvement 
before using any part of the total of the same for any other purpose.  The word “party” shall be 
construed as if it read “parties” whenever the sense of this indenture so requires. 
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IN WITNESS WHEREOF, the party of the first part has duly executed this deed as of 
the day and year first above written. 

FEDERATION EMPLOYMENT AND 
GUIDANCE SERVICE, INC. 

By:__________________________ 
Name:   
Title:   
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STATE OF NEW YORK ) 
) ss: 

COUNTY OF    ) 

On the ____ day of __________, 201__, before me, the undersigned, a Notary Public in 
and for said state, personally appeared ____________________, personally known to me or 
proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed 
to the within instrument and acknowledged to me that he executed the same in his/her capacity, 
and that by his/her signature on this instrument, the individual, or person upon behalf of which 
the individual acted, executed the instrument. 

___________________________ 
Notary Public 
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SCHEDULE A 

[See Attached] 
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BARGAIN AND SALE DEED 

With Covenant Against Grantor’s Acts 

FEDERATION EMPLOYMENT AND GUIDANCE SERVICE, INC. 

TO 

        

PREMISES: 

     
    , NEW YORK 

BLOCK: ______ 
LOT: ___ 

RECORD AND RETURN TO: 
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EXHIBIT C 

FORM OF BILL OF SALE 

[See attached] 
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BILL OF SALE 

THIS BILL OF SALE is made and executed as of the ____ day of ________, 201_ from 
Federation Employment and Guidance Service, Inc., having an address at 2 Park Avenue, 20th 
Floor, New York, New York 10016 (“Seller”), to ________________________ having an 
address at ____________________________________ (“Purchaser”). 

FOR AND IN CONSIDERATION of the sum of Ten Dollars and other good and 
valuable consideration, the receipt and legal sufficiency of which are hereby acknowledged, 
Seller does hereby bargain, sell, convey, deliver, assign, transfer, set over and grant to Purchaser, 
and to their successors and assigns, all right, title and interest of Seller in the Personalty affixed 
or attached to, installed or placed in or upon and to be used for or usable in any present or future 
enjoyment, occupancy or operation of the building and related improvements comprising the 
property located at and commonly known as _______________________, New York. 

Title to all the Personalty shall pass to Purchaser upon delivery of this Bill of Sale free 
and clear of all claims, liens or encumbrances of any kind.  Any sales tax, if any, payable in 
respect of the Personalty shall be the sole responsibility of Purchaser. 

Seller makes no warranties or representations whatsoever, including, without limitation, 
with respect to quality, fitness or merchantability of the Personalty; the Personalty is being 
transferred “AS IS” physical condition and this Bill of Sale is made without recourse to Seller 
except that Seller represents and warrants that as of the date hereof, Seller owns all such 
Personalty free and clear of all claims, liens and encumbrances of any kind. 

This Bill of Sale shall be binding upon and inure to the benefit of the parties hereto and 
their respective successors and assigns. 

IN WITNESS WHEREOF, Seller has executed this Bill of Sale as of the day and year 
first written above. 

FEDERATION EMPLOYMENT AND 
GUIDANCE SERVICE, INC. 

By:_______________________________ 
Name: 
Title: 
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EXHIBIT D 

SALE ORDER 

[See attached] 
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UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF NEW YORK 
-----------------------------------------------------------x 
In re: 

FEDERATION EMPLOYMENT AND   Chapter 11 
GUIDANCE SERVICE, INC. d/b/a FEGS1,   Case No. 15-71074 (REG) 
     

Debtor.    
-----------------------------------------------------------x 

ORDER APPROVING SALE OF SUBSTANTIALLY ALL OF DEBTOR’S REMAINING 

RESIDENTIAL REAL ESTATE ASSETS, FREE AND CLEAR OF ALL LIENS, 

CLAIMS, AND ENCUMBRANCES, PURSUANT TO BANKRUPTCY AND 

APPLICABLE NON-BANKRUPTCY LAW, AND GRANTING RELATED RELIEF 
 

Upon the motion (the “Motion”) [Docket No. __] dated ____, 2017 of Federation 

Employment and Guidance Service, Inc. d/b/a/ FEGS, (the “Debtor”), as debtor and debtor-in-

possession in this Chapter 11 case, by its counsel, Garfunkel Wild, P.C., for entry of an Order 

pursuant to §§ 105, 363, and 541 of Title 11 of the United States Code (the “Bankruptcy 

Code”), Rules 2002, 6004, and 9019 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”), Rule 6004-1 of the Local Bankruptcy Rules for the Eastern District of 

New York, Administrative Order No. 557 of the Bankruptcy Court for the Eastern District of 

New York, and §§ 510 and 511 of New York’s Not-for-Profit Corporation Law (“NPCL”) 

approving: (i) certain Purchase and Sale Agreements (each a “Sale Agreement”, and 

collectively, the “Sale Agreements”) with certain not-for-profit providers that were transferees 

of the Debtor’s behavioral health and intellectually and developmentally disabled programs (the 

“Providers”) for the sale and conveyance (the “Sale”) of the Debtor’s portfolio of remaining 

residential real property, cooperative apartment units, and a sponsorship interest in a housing 

corporation, each of which is located within New York City and Long Island (the “Properties” 

                                                
1 The last four digits of the Debtor’s federal tax identification number are 4000. 
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2 

and each a “Property”); and (ii) a Settlement Agreement (the “Settlement Agreement,” and 

collectively with the Sale Agreements, the “Agreements”) among the Official Committee of 

Unsecured Creditors (the “Creditors’ Committee”), the New York State Office of Mental 

Health (“OMH”), the New York State Office for People With Developmental Disabilities 

(“OPWDD”), the Dormitory Authority of the State of New York (“DASNY”), New York State 

Department of Labor (the “DOL”), New York City Industrial Development Agency 

(“NYCIDA”), Suffolk County Industrial Development Agency (“SCIDA”) and Bank of New 

York Mellon, in its capacity as Bond Trustee with respect to certain bond obligations of the 

Debtor (the “Bond Trustee”) waiving and/or reclassifying certain claims of OMH, OPWDD and 

the DOL and providing additional consideration for the Sale; or, in the alternative (iii) the Sale of 

the Properties to any person or entity making a higher or better bid therefor; and upon the 

Debtor’s representation in the Motion that the Debtor intends to file a Chapter 11 plan, in due 

course, and, thus, reserves all rights to seek the benefits of Bankruptcy Code § 1146(a) with 

regard to any applicable real estate transfer taxes arising as a result of the Sale Agreements; and 

upon this Court’s prior order, dated _____, 2017 (the “Bid Procedures Order”) [Docket No. 

XXX], approving certain bid procedures and bid protections (the “Bid Procedures”), and 

scheduling an auction (the “Auction”) and a hearing (the “Sale Hearing”) on the Motion; and 

good and sufficient notice of the Motion, the Bid Procedures Order, the Auction2, and the Sale 

Hearing having been given to all parties entitled thereto as reflected in the Affidavits of Service 

[Docket Nos. XXX and XXX] and Certification of Publication of Notice of Auction [Docket No. 

XXX]; and the Debtor having received [one (1) Qualified Bid in addition to the Provider’s 

Stalking Horse bid before the Bid Deadline]; and the Debtor having conducted an Auction on 

                                                
2 Capitalized terms not defined herein shall have the meaning ascribed to them in the Motion or the Bid Procedures 
Order. 
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____, 2017 in accordance with, and having otherwise complied in all respects with, the Bid 

Procedures Order and the Bid Procedures; and the Sale Hearing having been held on ______, 

2017; 

NOW, THEREFORE, upon the record of the Bid Procedures Hearing, the Sale 

Hearing, and upon all of the prior pleadings and proceedings in this case, and after due 

deliberation thereon and good cause appearing therefor; 

IT IS HEREBY FOUND AND DETERMINED THAT: 

A. This Court has jurisdiction over the Motion and the relief requested 

therein pursuant to 28 U.S.C. §§ 157 and 1334 and this matter is a core proceeding pursuant to 

28 U.S.C. § 157(b)(2)(A), (N) and (O).  Venue of this case and the Motion in this district is 

proper under 28 U.S.C. §§ 1408 and 1409. 

B. The statutory predicates for the relief sought in the Motion are §§ 105, 

363, and 541 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, and 9019, Rule 6004-1 of 

the Local Bankruptcy Rules for the Eastern District of New York, Administrative Order No. 557 

of the Bankruptcy Court for the Eastern District of New York, and NPCL §§ 510 and 511. 

C. The bid made by the Providers with the financial support of the State of 

New York (collectively, the “State/Providers”), comprised of cash (the “Cash Portion”) and 

non-cash consideration (the “Mortgage Portion”) as set forth in the Sale Agreements, the 

waiver and reclassification of claims as set forth in the Settlement Agreement, and such other 

terms and conditions set forth in the Agreements, constitutes the highest or best bid for the 

Properties (the “Successful Bid”). 

D. [The bid made by XXXX (the “Backup Bidder”), in the amount of 

$XXXX, subject to the terms, conditions, and requirements of the sale agreement executed and 
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delivered by the Backup Bidder under the Bid Procedures (the “Backup Agreement”), was the 

second highest or best bid (the “Backup Bid”).] 

E. Proper, timely, adequate and sufficient notice of the Motion and the relief 

requested therein, the Auction, the Sale Hearing, and the transactions described in the 

Agreements has been provided by the Debtor in accordance with §§ 102(1) and 363 of the 

Bankruptcy Code and Bankruptcy Rules 2002 and 6004, and in compliance with the Bid 

Procedures Order.   

F. As demonstrated by (i) testimony and/or other evidence proffered or 

adduced at the Bid Procedures Hearing and/or the Sale Hearing and (ii) the representations of 

counsel made on the record at the Bid Procedures Hearing and/or the Sale Hearing, the Debtor 

has conducted the Sale process in compliance with the Bid Procedures and the Bid Procedures 

Order. 

G. Creditors, parties-in-interest, Potential Bidders, and other entities have 

been afforded a reasonable opportunity to submit a Qualified Bid for the purchase of the 

Properties.  A reasonable opportunity to object or be heard regarding the Motion and the relief 

requested therein has been afforded to all interested persons and entities, with no objections 

having been received. 

H. The Debtor has the authority to consummate the Agreements and all other 

documents contemplated thereby, and no consents or approvals, other than those expressly 

provided for in the Agreements, are required for the Debtor to consummate the transactions 

contemplated in the Sale Agreements.  

I. Approval of the Agreements and consummation of the transactions 

contemplated therein are in the best interests of the Debtor’s estate, its creditors, and other 
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parties-in-interest.  The Settlement Agreement is fair and equitable and falls above the lowest 

range of reasonableness.  

J. The Debtor has demonstrated (i) good, sufficient, and sound business 

purpose and justification and (ii) compelling circumstances for consummation of the Agreements 

pursuant to §§ 363(b) and (f) of the Bankruptcy Code and/or Bankruptcy Rule 9019.  

K. The Agreements were negotiated, proposed and entered into by and 

between the Debtor and the State/Providers without collusion, in good faith, and from arms’-

length bargaining positions.  Neither the Debtor nor the State/Providers have engaged in any 

conduct that would cause or permit the avoidance of the Agreements or the consummation of the 

transaction contemplated therein, or the imposition of costs or damages under § 363(n) of the 

Bankruptcy Code.  The State/Providers are not an “insider” or “affiliate” of the Debtor (as those 

terms are defined in the Bankruptcy Code).  The Agreements and transactions contemplated 

thereby shall not be avoidable under §363(n) of the Bankruptcy Code, and no party shall be 

entitled to damages or other recovery pursuant to §363(n) of the Bankruptcy Code in respect of 

the Agreements and transactions contemplated thereby. 

L. The State/Providers are good faith purchasers under § 363(m) of the 

Bankruptcy Code and, as such, are entitled to all of the protections afforded thereby in that:  

(a) the State/Providers recognized that the Debtor was free to deal with any other party interested 

in a transaction regarding the Sale; (b) the State/Providers agreed to provisions in the 

Agreements that would enable the Debtor to accept a higher or better offer with respect to the 

Sale of the Properties; (c) the State/Providers made the highest or best bid with respect to the 

Sale of the Properties; (d) all payments to be made by or to the State/Providers, and other 

agreements or arrangements entered into by the State/Providers in connection with the 
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transactions have been disclosed; and, (e) the negotiation and execution of the Agreements, and 

any other agreements or instruments related thereto were in good faith and at arm’s-length 

between the State/Providers and the Debtor.  The State/Providers have acted in good faith within 

the meaning of § 363(m) of the Bankruptcy Code.  Accordingly, any reversal or modification on 

appeal of the authorization provided herein to consummate the transactions contemplated in the 

Agreements shall not affect the validity of the Sale of the Properties to the State/Providers. 

M. The terms and conditions of the Agreements are fair and reasonable.  The 

aggregate consideration provided by the State/Providers for the Properties pursuant to the 

Agreements: (i) is fair and reasonable, (ii) is the highest or best offer for the Properties, (iii) will 

provide a greater recovery for the Debtor’s creditors than would be provided by any other 

practical available alternative, and (iv) constitutes reasonably equivalent value and fair 

consideration under the Bankruptcy Code and the laws of the United States, any state, territory, 

possession, or the District of Columbia.  

N. The Debtor and the State/Providers are not and will not be liable to any 

agent, broker, person or firm acting or purporting to act on behalf of either the Debtor or the 

State/Providers for any commission, broker’s fee or finder’s fee with respect to the Sale of the 

Properties.  

O. All Properties constitute property of the Debtor’s estate and the Debtor is 

the sole and lawful owner of such Properties, and holds good title thereto.  The transfer of the 

Properties by the Debtor to the Providers will be a legal, valid, and effective transfer of the 

Properties, and will vest the Providers with all right, title, and interest of the Debtor in and to the 

Properties free and clear of all liens, claims, interests, obligations, rights, charges and 

encumbrances, except as specifically provided in the Agreements.   
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P. Except as set forth in the Agreements, the Properties are sold free and 

clear of all, liens, interests, claims (including, any “claim” as defined in § 101(5) of the 

Bankruptcy Code), and encumbrances (collectively, the “Liens” and individually, a “Lien”) 

because one or more of the standards set forth in §§ 363(f)(1)–(5) have been satisfied with regard 

to each such Lien.  Those non-Debtor parties with Liens in or with respect to the Properties who 

did not object, or who withdrew their objections to the Sale or the Motion, are deemed to have 

consented to the Sale of the Properties free and clear of those non-Debtor parties’ Liens in the 

Properties pursuant to § 363(f)(2) of the Bankruptcy Code. 

Q. Pursuant §§ 363(d) and 1221(e) of the Bankruptcy Code, the Court has 

jurisdiction and authority to approve the Agreements and the transactions contemplated therein 

under the applicable provisions of the NPCL. 

R. The Debtor’s Board has adopted a resolution recommending the Sale of 

the Properties to the State/Providers pursuant to the terms of the Agreements after conducting a 

vote at a special meeting, which was properly noticed upon the members of the Board, with two-

thirds or more of Board members approving the terms of the Agreements. 

S. The transactions contemplated in the Sale Agreements are fair and 

reasonable, reflect fair consideration, reasonably balance the Debtor’s Mission Objectives with 

its obligation to its creditors, and otherwise satisfy NPCL §§ 510 and 511 in all respects. 

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND 

DECREED THAT:  

General Provisions 

1. The Motion is granted to the extent set forth herein. 
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2. The findings of fact set forth above and conclusions of law set forth herein 

constitute this Court’s findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052, 

made applicable to this case pursuant to Bankruptcy Rule 9014.  To the extent any finding of fact 

later shall be determined to be a conclusion of law, it shall be so deemed, and to the extent any 

conclusion of law later shall be determined to be a finding of fact, it shall be so deemed.  

3. All objections, if any, to the Motion or the relief requested therein that 

have not been withdrawn, waived, or settled, and all reservations of rights included in such 

objections, are hereby overruled on the merits with prejudice, and in each case, all parties which 

asserted such objections and reservations of rights are enjoined from taking any action against 

the State/Providers or any other purchaser of the Properties, their affiliates or any agent of the 

foregoing to recover any claim which such person or entity has solely against the Debtor or its 

estate. 

Approval of the Sale Agreements 

4. Based on the record before the Court, the State/Providers’s offer for the 

Properties, as embodied in the Agreements, is the highest or otherwise best offer for the 

Properties.  [The Bid by the Backup Bidder in the amount $XXX is hereby deemed the Backup 

Bid, subject to the terms, conditions, and requirements of the sale agreement executed and 

delivered by the Backup Bidder under the Bid Procedures.] 

5. The Sale Agreements, and all of the terms and conditions and transactions 

contemplated by the Sale Agreements, are hereby authorized and approved pursuant to §§ 105(a) 

and 363 of the Bankruptcy Code.  

6. Pursuant to § 363 of the Bankruptcy Code, the Debtor is authorized to 

consummate the transactions contemplated in the Sale Agreements, pursuant to and in 
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accordance with the terms and conditions of each respective Sale Agreement, and the Debtor 

shall at all times act in accordance with the terms thereof and this Order.  

7. The Debtor is authorized to execute and deliver, and empowered to 

perform under, and consummate the Sale Agreements, together with all additional instruments 

and documents that may be reasonably necessary to consummate and close the transaction 

contemplated therein and convey the Properties to the State/Providers in accordance with the 

terms and conditions of the Sale Agreements and this Order. 

8. In the event that, for any reason, no closings have occurred under the Sale 

Agreements with the State/Providers within such deadlines and in accordance with such terms as 

set forth in the Sale Agreements, and the Debtor and State/Providers have not otherwise 

stipulated to a reasonable extension of the State/Providers’ time to close, then the Backup Bidder 

will automatically be deemed to have submitted the highest or otherwise best bid, and the Debtor 

and Backup Bidder may proceed to effect the sale of the Properties to the Backup Bidder as soon 

as is commercially reasonable without further order of the Bankruptcy Court upon the terms and 

conditions of the Backup Bid, and the Backup Bidder shall be afforded all of the rights and 

protections afforded to the State/Providers pursuant to this Order. 

9. This Order shall be binding in all respects upon (a) the Debtor, (b) the 

estate, (c) all creditors, (d) all holders of Liens (except as otherwise specifically provided in the 

Agreements) whether known or unknown against the Properties, (e) the State/Providers, and all 

successors and assigns of the State/Providers, (f) the Backup Bidder, and all successors and 

assigns of the Backup Bidder and (g) any trustees, if any, subsequently appointed in the Debtor’s 

Chapter 11 case or upon a dismissal or conversion of this case under Chapter 7 of the 

Bankruptcy Code.  This Order and the Sale Agreements shall inure to the benefit of the Debtor, 
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its estate and creditors, the State/Providers, and the respective successors and assigns of each of 

the foregoing. 

Approval of the Sale Agreements Pursuant to Non-Bankruptcy Law 

10. To the extent necessary, the Sale Agreements, and any related agreements, 

including without limitation, the Settlement Agreement, are approved pursuant to NPCL §§ 510 

and 511 and no further approval of the Agreements are necessary. 

Transfer of the Properties 

11. The conditions of § 363(f) of the Bankruptcy Code have been satisfied in 

full; therefore, the Debtor may sell the Properties free and clear of any Liens against the 

Properties. 

12.  Except as expressly provided in the Sale Agreements, pursuant to §§ 

105(a) and 363(f) of the Bankruptcy Code, upon the closing of a sale of any Property (each a 

“Closing”), each Property (and good title to such) and all of the Debtor’s rights, title and interest 

therein shall be transferred to the State/Providers free and clear of all Liens, with all such Liens 

to attach to the net cash proceeds of the Sale in the order of their priority, with the same validity, 

force and effect which they now have as against the Properties, subject to any claims and 

defenses, setoffs or rights of recoupment that the Debtor or the Debtor’s Chapter 11 estate may 

possess with respect thereto and without any recourse or remedy against the State/Providers.   

13. Except as expressly provided in the Sale Agreements, all persons and 

entities (and their respective successors and assigns) including, but not limited to, all 

governmental authorities, municipal and departmental agency entities, tax authorities, and 

regulatory authorities, lenders, trade and other creditors, holding Liens against the Properties 

arising or accruing under, out of, in connection with, or in any way relating to the Properties, 
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hereby are forever barred, estopped, and permanently enjoined from asserting such persons’ or 

entities’ Liens against the Properties. Following the Closing of the Sale under the Sale 

Agreement, no holder of a Lien shall interfere with the State/Providers’ title to or use and 

enjoyment of the Properties based on or related to such Lien.  

14. The transfer of the Properties to the State/Providers pursuant to the Sale 

Agreements constitutes a legal, valid, and effective transfer of the Properties, and shall vest the 

State/Providers with all right, title, and interest of the Debtor in and to the Properties. 

Approval of the Settlement Agreement 

15. The Settlement Agreement is approved pursuant to Bankruptcy Rule 9019. 

16. The Debtors’ claims and noticing agent, Rust Omni, and the Clerk of this 

Court are authorized to take any and all actions that are necessary or appropriate to give effect to 

the Settlement Agreement. 

Additional Provisions 

17. This Order (a) shall be effective as a determination that, upon each 

Closing, all Liens with respect such respective Property is unconditionally released, discharged, 

and terminated and transferred to the proceeds of Sale, unless otherwise set forth in the Sale 

Agreements, and that the conveyances described herein have been effected, and (b) shall be 

binding upon all filing agents, filing officers, title agents, title companies, recorders of 

mortgages, recorders of deeds, registrars of deeds, administrative agencies, governmental 

departments, secretaries of state, federal, state, and local officials, and all other persons and 

entities who may be required by operation of law, the duties of their office, or contract, to accept, 

file, register or otherwise record or release any documents or instruments, or who may be 

required to report or insure any title or state of title in or to the Properties.  
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18. Each and every federal, state, and local governmental agency or 

department or office is hereby directed to accept this Order and any and all documents and 

instruments necessary and appropriate to consummate the transactions contemplated by the Sale 

Agreements. 

19. The Properties shall be conveyed by the Debtor to, and accepted by the 

State/Providers on, an “AS IS WHERE IS” basis, except as expressly provided in the Sale 

Agreements and this Order.  Without limiting the generality of the foregoing, the State/Providers 

shall have no recourse and may assert no claim against the Debtor or its estate in connection with 

any warranty or representation regarding the condition, working order, existence, quantity or 

location of the Properties. 

20. This Court hereby retains exclusive jurisdiction, regardless of whether a 

Chapter 11 plan has been proposed, confirmed, and consummated and irrespective of the 

provisions of any such plan or order confirming such plan, to enforce and implement this Order, 

the terms and provisions of the Agreements, all amendments thereto, any waivers and consents 

thereunder, and of each of the agreements executed in connection therewith in all respects 

including, but not limited to, retaining jurisdiction to (a) compel compliance with this Order and 

the Agreements, (b) resolve any dispute, controversy or claim arising under or related to the 

Agreements, or the breach thereof, and (c) interpret, implement, and enforce the provisions of 

this Order and resolve any disputes related thereto.  

21. Nothing contained in any plan confirmed in this Chapter 11 case or any 

order of this Court confirming such plan shall conflict with or derogate from the provisions of 

the Agreements or the terms of this Order.  
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22. The terms and provisions of the Agreements and this Sale Order shall be 

binding in all respects upon, and shall inure to the benefit of, the Debtor, its estate and creditors, 

the State/Providers, and any of such parties’ respective affiliates, designees, successors, and 

assigns, and shall be binding in all respects upon all of the Debtor’s creditors, and all persons and 

entities receiving notice of the Motion, the Bid Procedures, the Sale Hearing, and/or entry of this 

Order as well as on any trustee(s), examiner(s), or receiver(s).  To the extent any parties with 

purported interests in the Properties are discovered between entry of this Order and 

consummation of the Closing, the Debtor shall promptly serve a copy of this Order upon such 

party. 

23. The automatic stay provisions of § 362 of the Bankruptcy Code are lifted 

and modified to the extent necessary to implement the terms and conditions of the Agreements 

and the provisions of this Order. 

24. The failure specifically to include any particular provision of Agreements 

in this Order shall not diminish or impair the effectiveness of such provision, it being the intent 

of this Court that the Agreements be authorized and approved in their entirety. 
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EXHIBIT E 

SETTLEMENT ORDER 

[Approval of the Settlement Agreement is contained in 

The Sale Order at paras. 15-16] 
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EXHIBIT F 

BIDDING PROCEDURES ORDER 

[See attached] 
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GARFUNKEL WILD, P C 
111 Great Neck Road 
Great Neck, New York 11021  
Telephone: (516) 393-2200  
Facsimile: (516) 466-5964 
Burton S. Weston 
Adam T. Berkowitz 

Counsel for the Debtor  

and the Debtor in Possession 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 
--------------------------------------------------------------x 
In re: 

FEDERATION EMPLOYMENT AND    Chapter 11 
GUIDANCE SERVICE, INC. d/b/a FEGS1,   Case No. 15-71074 (REG) 

Debtor. 

---------------------------------------------------------------x 

ORDER (A) APPROVING BID PROCEDURES FOR THE SALE OF  
SUBSTANTIALLY ALL OF THE DEBTOR’S REMAINING RESIDENTIAL  

REAL ESTATE PORTFOLIO, (B) APPROVING AND SCHEDULING AN  
AUCTION AND A SALE HEARING RELATED THERETO,  

(C) APPROVING THE FORM AND MANNER OF NOTICE, AND  
(D) APPROVING A BREAK UP FEE AND EXPENSE REIMBURSEMENT  

 
Upon that portion of the motion (the “Motion”)2, dated July ___, 2017, of 

Federation Employment and Guidance Service, Inc. d/b/a FEGS, (“FEGS” or the “Debtor”), as 

debtor-in-possession in this chapter 11 case (the “Chapter 11 Case”), by and through its 

attorneys, Garfunkel Wild, P.C., for entry of an Order, pursuant to §§ 105, 363, and 541 of Title 

11 of the United States Code (the “Bankruptcy Code”), Rules 2002, 6004, and 9019 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), Rule 6004-1 of the Local 

Bankruptcy Rules for the Eastern District of New York, Administrative Order No. 557 of the 

Bankruptcy Court for the Eastern District of New York, and §§ 510 and 511 of New York’s Not-

                                                
1The last four digits of the Debtor’s federal tax identification number are 4000. 
2 Capitalized terms used herein, unless herein defined, shall be used with the meanings ascribed to such terms in the 
Motion. 
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for-Profit Corporation Law (“NPCL”): (i) approving the proposed Bid Procedures in the form of 

Schedule 1 hereto to be used in connection with the proposed sale (the “Sale”) of the Debtor’s 

portfolio of residential real property, cooperative apartment units, and a sponsorship interest in a 

housing corporation, each of which is located within New York City and Long Island (the 

“Properties” and each a “Property”), to certain not-for-profit providers which were transferees 

of the Debtor’s behavioral health and intellectually and developmentally disabled programs (the 

“Providers”) pursuant to certain Purchase and Sale Agreements (each a “Sale Agreement” and 

collectively, the “Sale Agreements”) and a certain Settlement Agreement (the “Settlement 

Agreement” and collectively, with the Sale Agreements, the “Agreements”), or to any 

competing bidder or bidders (the “Successful Bidder”) that submits a higher or better bid for the 

Properties (the “Successful Bid”), (ii) approving and scheduling an auction (the “Auction”) and 

a hearing to approve the Sale (the “Sale Hearing”); (iii) approving the form and manner of the 

Notice of the Auction Process and Sale Hearing (the “Sale Notice”) substantially in the form 

attached as Schedule 2 hereto; and (iv) approving the payment of the Break-Up Fee and Expense 

Reimbursement (collectively, the “Bid Protections”); and this Court having held a hearing on 

the Bid Procedures Motion on August 1, 2017 (the “Bid Procedures Hearing”); and, based on 

the Motion and the record of the Bid Procedures Hearing, it now appearing that the relief 

requested in the Motion is in the best interest of the Debtor’s estate; and after due deliberation 

thereon and good cause appearing therefor, it is hereby: 

FOUND AND DETERMINED THAT:3 

A. This Court has jurisdiction over the Motion and the relief requested 

therein pursuant to 28 U.S.C. §§ 157 and 1334.  Consideration of the Motion and the relief 

                                                
3 Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as findings of 
fact, when appropriate.  See Fed. R. Bankr. P. 7052.   
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requested therein is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper before 

this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

B. Good and sufficient notice of the relief has been given.  A reasonable 

opportunity to object or be heard regarding the relief requested in the Motion has been afforded 

to interested persons and entities, including the Notice Parties. 

C. The proposed Sale Notice is good, appropriate, adequate, sufficient, and is 

reasonably calculated to provide all interested parties, including the Notice Parties, all parties 

which the Debtor believes may have an interest in acquiring the Properties, together with all 

other parties which may be identified by the Creditors’ Committee as potentially having an 

interest in the Properties with timely and proper notice of the Motion, the Auction Process, the 

Sale Hearing, and the proposed Sale. 

D. The Debtor has articulated good and sufficient reasons for this Court to 

grant the relief requested in the Motion, including this Court’s (i) approval of the Bid 

Procedures, attached hereto as Schedule 1, (ii) approval of payment of the Break-Up Fee and 

Expense Reimbursement from the proceeds of any Alternate Transaction, and (iii) approval of 

the form and manner of service of the Sale Notice attached hereto as Schedule 2. 

E. The Debtor has articulated good and sufficient reasons for, and the best 

interests of the Debtor’s estate will be served by, this Court scheduling a subsequent Sale 

Hearing to consider whether to grant the remainder of the relief requested in the Motion, 

including approval of the proposed Sale in accordance with either (i) the Agreements between 

the Debtor and the Providers, with the economic support of the State of New York (the 

“State/Providers”) attached as Exhibit B-1 to the Motion, (ii) the Settlement Agreement 

attached as Exhibit B-2 to the Motion; or (iii) such other agreement(s) by and between the 
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Debtor and the Successful Bidder, free and clear of, among other things, all liens, claims, 

encumbrances (collectively, the “Encumbrances”) except as otherwise may be provided under 

the Agreements with the same to attach to the proceeds thereof pursuant to § 363 of the 

Bankruptcy Code. 

F. The Break-Up Fee and Expense Reimbursement, payable solely from the 

proceeds of an Alternate Transaction for the Properties, are (i) an actual and necessary cost and 

expense of preserving the Debtor’s estate within the meaning of § 503(b) of the Bankruptcy 

Code, (ii) commensurate to the real and substantial benefit conferred upon the Debtor’s estate by 

the State/Providers, (iii) reasonable and appropriate in light of the size and nature of the proposed 

Sale and comparable transactions, the commitments that have been made, and the efforts that 

have been and will be expended by the State/Providers, and (iv) necessary to induce the 

State/Providers to continue to pursue the Sale and to continue to be bound by the Agreements. 

G. The Debtor’s authorization to pay the Break-Up Fee and Expense 

Reimbursement, upon an Alternate Transaction for the Properties, is an essential inducement and 

condition relating to the State/Providers’ entry into, and continuing obligations under, the Sale 

Agreements.  The Debtor’s promise to pay the Break-Up Fee, which has induced the 

State/Providers to submit its bid that will serve as a minimum or floor bid on which the Debtor 

can rely, provides a material benefit to the Debtor’s estate and its creditors by increasing the 

likelihood that the best possible purchase price for the Properties will be received.  Accordingly, 

the Break-Up Fee and Expense Reimbursement, upon an Alternate Transaction for the 

Properties, and the Bid Procedures, are reasonable and appropriate. 

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND 

DECREED THAT: 
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1. All objections to entry of this Order or to the relief provided herein that 

have not been withdrawn, waived, resolved, or settled are hereby denied and overruled in their 

entirety. 

The Bid Procedures 

2. The Bid Procedures, as set forth on Schedule 1 and incorporated herein by 

reference as if fully set forth herein, are hereby approved in all respects and shall govern all bids 

and bid proceedings relating to the Properties.   

3. The deadline for submitting Bid Packages for the Properties (the “Bid 

Deadline”) shall be [TBD], 2017 at __:00 _.m.   

4. Except as may be limited by the Agreements, the Debtor is authorized to 

extend the deadlines set forth in this Order and/or adjourn, continue, or suspend the Auction 

and/or the Sale Hearing for any reason. 

5. The Debtor is authorized to take any and all actions necessary or 

appropriate to implement the Bid Procedures. 

The Auction  

6. The Auction shall commence at __:00 _.m. on _____, 2017 at Garfunkel 

Wild, P.C., 111 Great Neck Road, Great Neck, NY 11021, or such later time or other place as 

decided by the Debtor, and the Debtor shall notify all Qualified Bidders of any such later time or 

place; provided, however, that in the event that no Qualified Bids (other than that submitted by 

the Purchaser) are received by the Bid Deadline, the Debtor shall not be required to conduct an 

Auction, and in such event the Debtor shall proceed with the approval of the Agreements. 

Case 8-15-71074-reg    Doc 916-2    Filed 07/14/17    Entered 07/14/17 10:33:46



 

6 
4367201v.8 

The Bid Protections  

7. The Bid Protections are approved and binding on the Debtor and its estate 

with respect to an Alternate Transaction for the Properties.  The Debtor is authorized and 

directed to pay the Break-Up Fee and Expense Reimbursement, to the extent incurred, and solely 

in the event of the consummation of an Alternate Transaction for the Properties, solely from the 

proceeds of such Alternate Transaction, without further order of the Court.   

8. The terms of the Agreements shall govern (i) the conditions under which 

the State/Providers’ bid is terminable (which are terms and conditions for termination of the 

Agreements), (ii) the entitlement to payment of the Deposit between the entry of this Order and 

the entry of the Sale Order, and, (iii) the Bid Protections, in the event of an Alternate Transaction 

for the Properties.   

Sale Hearing 

9. The Sale Hearing shall be held before the Honorable Robert E. Grossman, 

United States Bankruptcy Judge, on [TBD], 2017 at __:00 _.m. at the United States Bankruptcy 

Court for the Eastern District of New York, 290 Federal Plaza, Central Islip, NY 11722, 

Courtroom No. 860, at which time this Court shall consider (i) approval of the Sale, and any 

related agreements thereto, to the State/Providers or any other Successful Bidder; (ii) approval of 

the Sale pursuant to applicable non-bankruptcy law, notably §§ 510 and 511 of New York’s Not-

for-Profit Corporation Law; (iii) the entry of the proposed Sale order, substantially in the form as 

the Debtor shall submit on a later date (the “Sale Order”); (iv) any issues or objections that are 

timely interposed by any parties; and (v) such other or further relief as this Court may deem just 

or proper. 
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10. Except as may be limited by the Agreements, the Sale Hearing may be 

adjourned by the Debtor, after consultation with the Creditors’ Committee, without further order 

of this Court, by filing a notice with this Court and serving such notice on all Qualified Bidders, 

or by announcing such adjournment on the record of the Sale Hearing.   

Notice 

11. The Sale Notice substantially in the form attached hereto as Schedule 2 

hereto is hereby approved. 

12. By no later than [TBD], 2017, the Debtor shall cause a copy of the Bid 

Procedures, the Sale Notice, and this Order to be served upon the Notice Parties via first class 

mail. 

13. As soon as practicable after entry of this Order, the Debtor shall submit 

the Sale Notice for publication twice in a print or digital edition of Real Estate Weekly or 

Commercial Observer pursuant to Bankruptcy Rule 2002(l). 

14. The notices set forth in the preceding paragraphs 12 through 14 shall 

constitute good and sufficient notice of the Motion, the Bid Procedures, the Bid Protections, the 

Auction, the Sale of the Properties, the Sale Hearing, and the proposed Sale Order, and no other 

or further notice shall be necessary or required. 

Objections to the Motion 

15. Objections, if any, to the proposed Sale of the Properties must be made in 

writing, must state with particularity the reasons for the objection or response, must conform to 

the Bankruptcy Rules and the Local Rules of the Bankruptcy Court, must set forth the name of 

the objecting party, the nature and basis of the objection and the specific grounds therefore, and 

must be filed with the Clerk of the Bankruptcy Court, and shall be served so as to be received no 
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later than [TBD], 2017 at _:00 _.m. (the “Objection Deadline”), upon: (a) the Office of the 

United States Trustee, 560 Federal Plaza, Central Islip, New York 11722, Attn: Stan Yang, Trial 

Attorney, (b) counsel to the Debtor, Garfunkel Wild, P.C., 111 Great Neck Road, Great Neck 

New York, 11021, Attn: Burton Weston, Esq. and Adam T. Berkowitz, Esq; (c) counsel for the 

Providers, Winston & Strawn, LLP, 200 Park Avenue, New York, NY 10166, Attn: David Neier, 

Esq.; and (d) counsel to the Creditors’ Committee, Pachulski Stang Ziehl & Jones, LLP, 780 

Third Avenue, 34th Floor, New York, NY 10017, Attn: Robert J. Feinstein, Esq. and Ilan Scharf, 

Esq. 

Additional Provisions 

16. The Debtor is authorized and empowered to take such steps, incur and pay 

such costs and expenses, and do such things as may be reasonably necessary to fulfill the 

requirements established by this Order. 

17. Nothing contained in this Order precludes any party in interest from 

objecting to the Sale in accordance with the objections procedures set forth herein and no party 

shall be deemed to have consented to the Sale by virtue of not having objected to the Bid 

Procedures Motion. 

18. Notwithstanding Bankruptcy Rules 6004(g) and 6006(d), this Order shall 

not be stayed for fourteen (14) days after the entry hereof and shall be effective and enforceable 

immediately upon entry hereof. 
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SCHEDULE 1 

BID PROCEDURES 
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BID PROCEDURES 
AND TERMS AND CONDITIONS OF SALE 

Federation Employment and Guidance Service, Inc. d/b/a FEGS, a not-for-profit 
corporation incorporated under the laws of the State of New York (the “Debtor”) has entered 
into certain Purchase and Sale Agreements, dated as of July ___, 2017 (each a “Sale 
Agreement”, collectively the “Sale Agreements”, and together with the Settlement Agreement 
with the State (as defined in the Order)1, the “Agreements”) with various not-for-profit 
providers that were transferees of the Debtor’s behavioral health and intellectually and 
developmentally disabled programs and which are being supported economically by the State 
pursuant to the Sale Agreements (the “Providers”, and together with the State, the 
“State/Providers”).  The Sale Agreements provide for the sale and conveyance to the 
State/Providers of the Debtor’s remaining portfolio of real property and residential cooperative 
apartment units located within New York City and Long Island (the “Properties” and each a 
“Property”), free and clear of liens, claims and encumbrances.  The Debtor is currently 
soliciting other higher or better bids for the sale of the Properties (the “Sale”).2 

A. Bid Procedures 

Set forth below are the bid procedures (the “Bid Procedures”) with respect to the 
Sale of the Properties by the Debtor.  The United States Bankruptcy Court for the Eastern 
District of New York (the “Bankruptcy Court”) has entered an order (the “Bid Procedures 
Order”) granting that portion of the Debtor’s motion (the “Bid Procedures Motion”), which 
sought the approval of the Bid Procedures, the Break-Up Fee, and Expense Reimbursement to be 
employed in connection with the solicitation of higher or better bids and an auction (the 
“Auction”) for the Sale.   

B. Relevant Dates   

Bid Deadline:     [TBD], 2017 at 4:00 p.m. (EDT) 

Qualification Objection Deadline:  [TBD], 2017 at 4:00 p.m. (EDT) 

Qualification Hearing (if necessary):  [TBD], 2017 at __:00 _.m. (EDT) 

Objection Deadline:    [TBD], 2017 at 4:00 p.m. (EDT) 

Auction:      [TBD], 2017 at __:00 _.m. (EDT) 

Sale Hearing:     [TBD], 2017 at __:00 _.m. (EDT) 

                                                
1 As more fully explained in the Motion, the Settlement Agreement contains agreements to waive and/or 
recharacterize certain claims of the State, which if approved, constitutes additional consideration in connection with 
the stalking horse’s bid. 
2 Capitalized terms, unless herein defined, shall have the meaning ascribed to them in the Sale Agreements, the 
Settlement Agreement, or the Motion, as applicable.  
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C. Properties to be Sold  

The Debtor is offering the Properties for sale in bulk, as detailed in the 
Agreements.  The Debtor may, but is not obligated to, accept bids for less than all of the 
Properties.  The Debtor shall consult with the Committee regarding any such bid[s]. 

Except as otherwise provided in the Sale Agreements with respect to the Sale, all 
of the Debtor’s right, title, and interest in and to the Properties shall be sold free and clear of all 
liens, claims against the Properties, encumbrances, and security interests (each an “Lien” and 
collectively, the “Liens”) to the extent permitted by § 363 of the Bankruptcy Code and other 
applicable laws, with such Encumbrances to attach to the proceeds of the Sale. 

Except as expressly provided in the Sale Agreements, the Sale of the Properties 
shall be on an “as is, where is” basis and without representations or warranties of any kind, 
nature, or description by the Debtor or its agents.   

D. Mission Objectives 

As the Debtor’s portfolio of services expanded over the years into many human 
service disciplines, the Debtor remained committed to a comprehensive service delivery model 
that was responsive to the behavioral health and/or intellectual and developmental needs of a 
largely fragile population with the goal of enabling them to achieve social and economic self-
sufficiency. 

While many of the Debtor’s former clients will never be able to fully achieve self-
sufficiency, an integral component of the Debtor’s efforts was the provision of housing and 
social and life skills training for its former clients.  Any disruption to those housing arrangements 
and the attendant relationship residents have built with each other and their communities could 
have serious negative impacts on former clients and would not be in line with the Debtor’s 
mission. 

Accordingly, Potential Bidders are required to demonstrate how their respective 
bids either ensures the continued access and residence of existing clients at the Properties or how 
such bid otherwise addresses the Debtor’s mission of enabling its former behavioral and/or 
intellectually and developmentally disabled clients to achieve as great a degree of social and 
economic self-sufficiency as possible. 

The Debtor shall respond to any reasonable questions, inquiries, concerns or 
requests for information or clarification that potential bidders may seek regarding the mission 
objectives. 

E. Stalking Horse Bidder 

The Agreements provide that the State/Providers, with the economic support of 
the State, shall act collectively as the “stalking horse bidder” in the Auction for the Properties 
with the right to receive a Break-Up Fee totaling 2%, in the aggregate, of the Cash Portion and 
Mortgage Portion of the Purchase Price (the “Break-Up Fee”), and an expense reimbursement of 
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up to $175,000 in the aggregate (“Expense Reimbursement”).  The Break-Up Fee and Expense 
Reimbursement shall be paid solely from the proceeds of an Alternate Transaction.   

The State/Providers have addressed the Debtor’s mission requirements by stating 
their intent to leave the current residents in place as they continue to provide their behavioral 
health, support, residential habilitation and related services under government-sponsored 
programs. 

F. Auction and Hearing Notice 

The Debtor shall provide notice of the Auction and Sale of the Properties (the 
“Sale Notice”) together with a copy of these Bid Procedures by first class mail, postage prepaid, 
in accordance with the Final Administrative Order Establishing Case Management Procedures 
(the “Case Management Order”), entered on April 17, 2015 [Docket No. 160], as well as to: (i) 
all parties who have a leasehold interest in any of the Properties (ii) all parties who have an 
ownership interest in any of the Properties or an Encumbrance on any of the Properties, (iii) all 
known entities that have previously expressed a bona fide interest in purchasing the Properties in 
the last 12 months, (iv) all parties that were served with notice of a prior sale of the Debtor’s real 
property, (v) all parties that submitted a bid with respect to a prior sale of the Debtor’s real 
property and (vi) such other parties that the Committee’s financial advisors recommend 
(collectively, the “Notice Parties”).  In addition, as soon as practicable after entry of the Bid 
Procedures Order, the Debtor shall publish an advertisement of the Auction on two occasions in 
a print or digital edition of Real Estate Weekly or Commercial Observer. 

 Any other party in interest that wishes to receive a copy of the Bid Procedures 
Order and/or the Bid Procedures Motion may make such request in writing to Burton Weston, 
Esq., and Adam T. Berkowitz, Esq., Garfunkel Wild, P.C., 111 Great Neck Road, Great Neck, 
NY 11021, by telephone: (516) 393-2200, or via email at bweston@garfunkelwild.com or 
aberkowitz@garfunkelwild.com. 

G. Due Diligence 

Parties interested in conducting due diligence regarding the Properties should contact the 
Debtor’s counsel, Burton Weston, Esq. and Adam T. Berkowitz, Esq., Garfunkel Wild, P.C., 111 
Great Neck Road, Great Neck, NY 11021, by telephone: (516) 393-2200, or via email at 
bweston@garfunkelwild.com or aberkowitz@garfunkelwild.com. 

The Debtor shall allow potential bidders (each a “Potential Bidder”) to conduct due 
diligence regarding the Properties that does not interfere with the occupants’ residency and/or 
care; provided, however, all due diligence must be completed prior to the Bid Deadline (as 
defined below) and the Debtor shall not be obligated to furnish any due diligence information 
after the Bid Deadline.  

H. Qualification of Bids and Bidders 

In order to participate in the bidding process and to have a bid considered by the Debtor, 
each Potential Bidder must deliver a written, irrevocable offer for the Properties, satisfying the 
below criteria.  A “Qualified Bidder” is a Potential Bidder that delivers a binding bid, which, in 
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the Debtor’s sole discretion, after consultation with the Creditors’ Committee, satisfies the 
following (a “Qualified Bid”): 

(a) Bid Deadline.  Each Bid Package (as defined below) must be 
delivered in written form to: (i) counsel to the Debtor, Garfunkel Wild, P.C., Attn: 
Burton Weston, Esq. and Adam T. Berkowitz, Esq., 111 Great Neck Road, Great 
Neck, NY 11021, and (ii) counsel to the Creditors’ Committee, Pachulski Stang 
Ziehl & Jones LLP, 780 Third Avenue, 36th Floor, New York, New York 10017, 
Attn:  Robert J. Feinstein, Esq. and Ilan D. Scharf, Esq. in each case so as to 
actually be received no later than 4:00 p.m. (prevailing Eastern Time) on 
[TBD], 2017(the “Bid Deadline”). 

(b) Bid Package.  Each bid must include (collectively, the “Bid 
Package”):  

(i) a written and signed irrevocable offer stating: 

(1) that the Potential Bidder offers to consummate a sale 
transaction for the Properties on terms and conditions no less 
favorable than in the Agreements and in an amount at least equal 
to the Minimum Bid (as defined below),  

(2) how the bid either ensures the continued access and residence 
of existing clients at the Properties or how it otherwise addresses 
the Debtor’s mission as a provider of care, treatment, and housing 
for its former behavioral and intellectually and developmentally 
disabled clients who reside in the Properties,  

(3) that the bid will remain irrevocable until the closing of the 
Sale, if it is selected as the Successful Bidder or the Backup 
Bidder, unless otherwise agreed to by the Debtor, in consultation 
with the Creditors’ Committee and any such bidder,  

(4) that it has obtained all necessary organizational approvals to 
make its competing bid and to enter into and perform the 
Modified Sale Agreement, 

(5) that the Potential Bidder has not engaged in any collusion with 
respect to the bidding or the Sale, and 

(6) that the Potential Bidder has had the opportunity to conduct 
due diligence prior to its offer and does not require further due 
diligence, has relied solely upon its own independent review and 
investigation, and did not rely on any written or oral 
representation except as expressly provided in the Modified Sale 
Agreement (as defined below);  
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(ii) an executed copy of a Sale Agreement, as modified by the 
Potential Bidder in accordance with its bid (each a “Modified Sale 
Agreement”) and any other related agreements necessary for 
consummation of the bid;  

(iii) a copy of the Modified Sale Agreement electronically marked to 
clearly show the revisions in the Modified Sale Agreement (together 
with electronic clean and marked copies formatted as Microsoft Word 
documents or such other word processing format acceptable to the 
Debtor), each as marked against the Sale Agreement; and  

(iv) a completed Due Diligence Questionnaire (as defined below). 

(c) Minimum Bid. The amount of the purchase price in such bid must 
provide for cash, cash equivalent or net value to the estate that is at least in the 
amount of: $250,000 more than the value ascribed to the Agreements plus the 2% 
Break-Up Fee and $175,000 Expense Reimbursement (or $26,142,940) (the 
“Minimum Bid”).  In determining whether the aggregate consideration contained 
in a bid constitutes a Minimum Bid, the Debtor shall consult with the Committee 
regarding any determination of the value of the non-cash portion of such bid.  

(d) Financial Information.  The Bid Package must contain such 
financial and other information that will allow the Debtor to make a determination 
as to the bidder’s financial and other capabilities to consummate the transactions 
contemplated by the Modified Sale Agreement and to operate the Properties on an 
ongoing basis, including funding for required capital repairs. 

(e) Due Diligence Questionnaire.  The Bid Package must contain a 
completed Due Diligence Questionnaire, substantially in the form of Schedule 3 
to the Bid Procedures Order, which requests essential information necessary to 
determine, inter alia, a Potential Bidder’s funding commitment, financial ability to 
operate, and whether a Potential Bidder’s bid and future plans for the Properties 
preserves and advances the Debtor’s mission, and to what extent.  The Debtor 
reserves the right to seek additional due diligence from any Potential Bidder 
and/or Qualified Bidder at any time. 

(f) Additional Bid Protections.  The bid must not request or entitle the 
Potential Bidder to any termination fee, transaction or break-up fee, expense 
reimbursement, or similar type of payment. 

(g) Identity of Bidders.  Each Potential Bidder must fully disclose the 
identity of each entity that will be bidding for the Properties, as well as disclose 
the organization, form, the business conducted by each entity, the individual 
members or shareholders of each entity, and what, if any, connection the Potential 
Bidder has with the Debtor.  Potential Bidders shall be required to provide such 
additional information as the Debtor may require regarding a bidder’s ability to 
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satisfy the requirements of the transaction contemplated by the Modified Sale 
Agreement. 

(h) Contingencies.  The bid must not contain any contingencies of any 
kind, including, among others, obtaining (i) financing; (ii) shareholder, board of 
directors or other approval; (iii) the outcome or completion of due diligence.  
Each Potential Bidder must also affirmatively acknowledge that the Potential 
Bidder (i) had an opportunity to conduct due diligence regarding the Properties 
prior to making its offer and does not require further due diligence, (ii) has relied 
solely upon its own independent review, investigation, and/or inspection of any 
documents and/or the Properties in making its bid, and (iii) did not rely upon any 
written or oral statements, representations, promises, warranties, or guaranties 
whatsoever, whether express, implied, by operation of law, or otherwise, 
regarding the Properties, or the completeness of any information provided in 
connection therewith except as expressly stated in these Bid Procedures. 

(i) Deposit.  A Potential Bidder must deposit 5% of the initial 
purchase price set forth in Modified Sale Agreement (inclusive of all 
consideration to be paid, whether paid in cash, cash equivalents or any assumption 
of debt) with the Debtor in the form of a certified check or wire transfer on or 
before the Bid Deadline (the “Deposit”).  The Potential Bidder shall forfeit the 
Deposit if (i) the Potential Bidder is determined to be a Qualified Bidder and 
withdraws or modifies its bid other than as provided herein before the Bankruptcy 
Court approves the Debtor’s selection of the Successful Bidder and/or the Backup 
Bidder (each as defined below), or (ii) the Potential Bidder is a Successful Bidder 
or a Backup Bidder who is required to close under the Bid Procedures and (x) 
modifies or withdraws the bid without the Debtor’s consent before the 
consummation of the sale contemplated by the bid, or (y) breaches the provisions 
of the Modified Sale Agreement such that the Debtor would be entitled to retain 
the Deposit.  The Deposit shall be returned to the bidder (i) as soon as practicable 
if the bidder is not determined to be a Qualified Bidder or (ii) no later than five 
(5) business days after entry of the Sale Order if the bidder is a Qualified Bidder 
(who has not otherwise forfeited its Deposit), but is not the Successful Bidder or 
the Backup Bidder.  The Debtor will maintain any Deposit in a non-interest 
bearing Debtor account. 

(j) As Is. Where Is.  Any Modified Sale Agreement must provide that 
the Sale will be on an “as is, where is” basis and without representations or 
warranties of any kind except and solely to the extent expressly set forth in the 
existing Sale Agreements.  Each Qualified Bidder shall expressly acknowledge 
and represent that it has had an opportunity to conduct any and all due diligence 
regarding the Properties prior to making its bid and that it has relied solely upon 
its own independent review and investigation in making its bid, which 
acknowledgement and representation shall be binding in all respects.  

(k) Debtor’s Considerations.  The Debtor, after consultation with the 
Creditors’ Committee, will have the right to determine, in its sole discretion, that 
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a bid is not a Qualified Bid, if, among other factors: (A) the terms of the bid do 
not comport with or otherwise adequately address the Debtor’s mission, (B) the 
terms of the bid do not adequately address the continued care and residence of the 
existing client population consistent with the Debtor’s mission, and (C) the terms 
of the bid are materially more burdensome or conditional than the terms of the 
Agreements and are not offset by a material increase in purchase price, which 
determination may take into consideration: (1) whether the bid requires any 
indemnification of such Qualified Bidder; (2) whether the bid does not provide 
sufficient cash consideration; (3) whether the bid includes a non-cash instrument 
or similar consideration that is not freely marketable; (4) whether the Potential 
Bidder can obtain the consents and approvals, regulatory or otherwise, that may 
be required; or (5) any other factors the Debtor, after consultation with the 
Creditors’ Committee, may deem relevant.3 

(l) Qualification Objections.  If the Debtor determines that a bid is not 
a Qualified Bid, the Committee may, in its sole discretion, file an objection 
regarding such determination that a bid is not a Qualified Bid by filing a written 
objection (any such objection, a “Qualification Objection”) with the Court no 
later than __________, 2017 at 4:00 p.m. (the “Qualification Objection 
Deadline”).  The Court shall hold a hearing on any Qualification Objections on 
__________, 2017 at _______. 

The Debtor is offering to sell the Properties.  The Debtor, in consultation with the 
Creditors’ Committee, shall have the exclusive right to determine whether a bid is a Qualified 
Bid and shall notify bidders whether their respective bid(s) have been determined to be a 
Qualified Bid(s) prior to the commencement of the Auction.  The Debtor may reject any bid that 
is on terms more burdensome or conditional than the Agreements or is otherwise contrary to the 
best interests of the Debtor’s estate.  In addition to the requirements above, the Debtor may 
request any additional information from any bidder to assist the Debtor in making a 
determination as to whether a bid is a Qualified Bid.   

I. Qualification of the Stalking Horse Bid 

The Agreements shall constitute a Qualified Bid and the State/Providers shall be 
deemed a Qualified Bidder.  If no Qualified Bid other than that of the State/Providers’ is 
submitted by the Bid Deadline, the Debtor shall not conduct the Auction, but may proceed with 
the Sale Hearing and seek approval by the Bankruptcy Court of the Agreements and the 
transactions contemplated thereby, subject only to final approval of the Debtor’s Board of 
Trustees (the “Board”). 

J. Auction  

In the event that the Debtor timely receives at least one Qualified Bid for the 
Properties (excluding the State/Providers’) by the Bid Deadline, an Auction shall be conducted 

                                                
3 Notwithstanding the Bid Procedures, the Debtor reserves the right to entertain bids for the Properties that do not 
conform to one or more of the requirements set forth herein. 
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with respect to the Properties.  The Auction will take place at the offices of counsel to the 
Debtor, Garfunkel Wild, P.C., 111 Great Neck Road, Great Neck, NY 11021 on [TBD] starting 
at __:00 a.m. (EDT), or at such other later date and time or other place, as may be determined 
by the Debtor at or prior to the Auction.  The Auction shall be governed by the following 
procedures: 

(a) Participation. Only Qualified Bidders that have submitted a 
Qualified Bid and provided a Deposit(s) will be eligible to participate in the 
Auction, and each Qualified Bidder shall appear in person at the Auction (and any 
attorney for a Qualified Bidder may appear at the Auction at the discretion of the 
Qualified Bidder).  In the event the Qualified Bidder does not appear in person, 
but an attorney for the Qualified Bidder does appear, such attorney must provide 
documentation sufficient to satisfy the Debtor that such attorney has authorization 
to bid on behalf of the Qualified Bidder.  In the event a Qualified Bidder does not 
attend the Auction, the relevant Qualified Bid shall nonetheless remain fully 
enforceable against that Qualified Bidder.   

(b) Opening Auction Bid. After the Bid Deadline, but prior to the 
commencement of the Auction, the Debtor’s Board shall convene a meeting (the 
“Pre-Auction Meeting”), which meeting may be continued from time to time, the 
purpose of which shall be to review the Qualified Bids and determine, consistent 
with the Board’s dual duties to creditors and the Debtor’s Mission Objectives, 
which Qualified Bid constitutes the highest or otherwise best offer for the 
Properties (the “Starting Auction Bid”).  In determining the Starting Auction Bid 
the Board will consider a variety of factors including, without limitation, the 
monetary amount of each Qualified Bid, the extent of the changes to the Sale 
Agreements, the Qualified Bidder’s ability to consummate the Sale, the Qualified 
Bidder’s financial ability to finance the Properties’ continued operation and 
required capital repairs consistent with the Debtor’s not-for-profit mission as it 
relates to the Properties, the consistency of any Qualified Bid and the terms 
thereof with the Debtor’s not-for-profit Mission Objectives, including the 
continued care and housing of the Debtor’s former clients, the ability of a 
Qualified Bidder to obtain the necessary consents and/or regulatory approvals to 
consummate the proposed transaction, whether any Qualified Bid is materially 
more burdensome than any other Qualified Bid, and any other factors deemed 
relevant by the Board. Notwithstanding the submission of one or more Qualified 
Bids, it is possible that the Stalking Horse Bid may be designated as the Starting 
Auction Bid.  At or prior to the commencement of the Auction, the Debtor shall 
provide an overview of why the Board chose the Starting Auction Bid.   

(c) Bidding. Bidding at the Auction shall commence at the amount of 
the Starting Auction Bid.  As each subsequent bid must address both monetary 
and mission driven considerations, there shall be no pre-established bid 
increments, although the Debtor, in consultation with the Creditors Committee, 
reserves the right to establish a monetary overbid requirement at any time during 
the Auction.  After each successive bid is made, the Committee shall announce 
whether or not it is willing to support such bid as new highest and/or otherwise 
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best bid.  A statement of support by the Committee shall not be binding on the 
Debtor in any respect, and shall in no way be determinative of whether any such 
bid is ultimately determined by the Debtor’s Board to be higher and/or better than 
any other bid, but shall be a factor taken into consideration.  At no point during 
the Auction shall the Debtor be required to make any determinations as to 
whether or not any bid constitutes a higher or otherwise better bid than any other 
bid.   

(d) Auction Conclusion. The Auction shall continue until there is only 
one offer for the Property that the Committee determines it is willing to support as 
the highest or otherwise best offer from among the Qualified Bids submitted at 
the Auction (the “Committee Designated Bid”) at which time the Debtor shall 
announce that the Auction is closed.  As soon as practicable after the conclusion 
of the Auction, but in any event prior to the commencement of the Determination 
Meeting (defined below) each Qualified Bidder shall (i) complete and execute all 
Sale Agreements, contracts, instruments or other documents evidencing and 
containing the terms and conditions upon which such Qualified Bidder’s best and 
final bid was made (each a “Final Bid” and collectively the “Final Bids”), and 
(ii) supplement its Deposit by wire transfer or other immediately available funds 
so that, to the extent necessary, such Deposit equals 5% of their respective Final 
Bids. 

  The Debtor reserves its rights, in the exercise of its judgment, and in consultation 
with the Creditors’ Committee, to modify any non-material provisions of the Bid Procedures, 
including, without limitation, extending the deadlines set forth herein, adjourning the Auction 
and/or adjourning the Sale Hearing up to, and including, in open court without further notice 
consistent with the Sale Agreements and Bid Procedures Order. 

K. Determination of the Successful Bidder and Backup Bidder 

 As soon as practicable after the conclusion of the Auction, the Debtor’s Board 
shall convene a meeting (the “Determination Meeting”), which meeting may be continued from 
time to time, the purpose of which shall be to review the Final Bids and determine, consistent 
with the Board’s dual duties to creditors and the Debtor’s mission, which Final Bid submitted 
during the Auction is the highest or otherwise best Final Bid (the “Debtor Designated Final 
Bid”) and the next highest or otherwise best Final Bid (the “Debtor Designated Backup Bid”).    
The Creditors’ Committee will be invited to the Board Determination Meeting in order to present 
its opinions and analysis of the Final Bids, including, without limitation, the basis for its 
determination of the Committee Designated Bid.  In addition, each Qualified Bidder should 
make an authorized representative available, in person or telephonically, to address any further 
questions that may arise during the Board’s deliberations at the Determination Meeting.  The 
Board may consider a variety of factors in making this decision, including without limitation, the 
Committee Designated Bid, the financial consideration provided by any Qualified Bidder’s Final 
Bid, each Qualified Bidder’s financial ability to close the Sale (and the timeframe for going so), 
the consistency of any Final Bid and the terms thereof with the Debtor’s not-for-profit and 
charitable mission, including the continued care and housing of the Debtor’s former clients, the 
Qualified Bidder’s post-closing financial ability to operate the Properties and make required 
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capital repairs, the ability of a Qualified Bidder to obtain the necessary consents and/or 
regulatory approvals to consummate the proposed transaction, whether any Final Bid is 
materially more burdensome than any other Final Bid, and any other factors deemed relevant by 
the Board.   

L. Sale Hearing and Return of Deposits 

The Debtor Designated Final Bid, the Debtor Designated Backup Bid and, to the 
extent necessary, the Committee Designated Bid, will be subject to approval by entry of an order 
(the “Sale Order”) by the Bankruptcy Court after a hearing (the “Sale Hearing”) that will take 
place on [TBD], 2017 at __:00 _.m. (EDT).  The Sale Hearing may be adjourned from time to 
time without further notice to creditors or parties in interest other than by announcement of the 
adjournment in open court.   

At least two (02) days prior to the Sale Hearing, the Debtor shall file a “Notice of 
Auction Results”, which will contain the following information: 

(a) The Board’s determination of the Debtor Designated Final Bid and 
the key terms of such bid; 

(b) The Board’s determination of the Debtor Designated Backup Bid 
and the key terms of such bid; and 

(c) To the extent the Debtor Designated Final Bid and the Committee 
Designated Bid are not the same, the Committee Designated Bid and the key 
terms of such bid. 

The Qualified Bid determined by the Bankruptcy Court to be the highest or best 
Bid, whether it be the Debtor Designated Final Bid or the Committee Designated Bid, shall be 
deemed the Successful Bid and the next highest bid shall be deemed the Backup Bid.  The 
Successful Bid shall remain open and irrevocable until Closing.  The Qualified Bidder 
determined by the Bankruptcy Court to have submitted the Successful Bid shall become the 
“Successful Bidder” and shall have such rights and responsibilities of the purchaser, as set forth 
in the Successful Bidder’s Final Sale Agreement.  

 Upon approval of the Backup Bid by the Bankruptcy Court, the Backup Bid shall 
remain open and irrevocable until the closing of the Sale, unless otherwise agreed to by the 
Debtor, in consultation with the Creditors’ Committee, and any such bidder.  The Qualified 
Bidder determined by the Bankruptcy Court to have submitted the Backup Bid shall become the 
“Backup Bidder,” and subject to the rights of the Successful Bidder, shall have such rights and 
responsibilities as set forth in the Backup Bidder’s Final Sale Agreement (the “Backup 
Agreements”).  The Backup Bidder’s Deposit will be returned by the Debtor upon the earlier of 
consummation of the Sale of the Properties to the Successful Bidder or revocation of the Backup 
Agreements by the Backup Bidder in accordance with its terms.  In the event the Backup Bidder 
is determined to become the Successful Bidder, the Deposit shall be either applied or forfeited, 
as the case may be. 
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No offer shall be deemed accepted unless and until it is approved by the 
Bankruptcy Court. 

Objections, if any, to the Sale Motion and any filed supplements thereto, shall: (i) 
be in writing; (ii) specify with particularity the basis of the objection; and (iii) be filed with the 
Bankruptcy Court and simultaneously served on: (a) the Office of the United States Trustee, 
Office of The United States Trustee, Alfonse D’Amato Federal Courthouse, 560 Federal Plaza, 
Central Islip, NY 11722, Attn: Stan Yang, Trial Attorney, (b) counsel to the Debtor, Garfunkel 
Wild, P.C., 111 Great Neck Road, Great Neck, New York, 11021, Attn: Burton Weston, Esq. 
and Adam T. Berkowitz, Esq.; (c) counsel for the State, Winston & Strawn, LLP, 200 Park 
Avenue, New York, NY 10166, Attn: David Neier, Esq.; (d) counsel to the Creditors’ 
Committee, Pachulski Stang Ziehl & Jones LLP, 780 Third Avenue, 36th Floor, New York, New 
York 10017, Attn:  Robert J. Feinstein, Esq. and Ilan D. Scharf; and (e) counsel to the Successful 
Bidder and the Backup Bidder, so as to be actually received by 4:00 p.m. (EST) on [TBD], 
2017 (the “Objection Deadline”). 

M. Consummation of the Sale with Backup Bidder 

Subject to entry of the Sale Order, following the Sale Hearing, if for any reason 
the Successful Bidder fails to consummate the purchase of the Properties, then the Backup 
Bidder will automatically be deemed to have submitted the highest or otherwise best bid and the 
Debtor and the Backup Bidder may proceed to effect the sale of the Properties to the Backup 
Bidder as soon as is commercially reasonable without further order of the Bankruptcy Court.  If 
the Successful Bidder’s failure to consummate the purchase is the result of a breach by the 
Successful Bidder, its Deposit(s) shall be forfeited to the Debtor and the Debtor specifically 
reserves the right to seek all available damages from the defaulting bidder. 

N. Jurisdiction 

The Bankruptcy Court shall retain exclusive jurisdiction over any matter or 
dispute relating to the Sale of the Properties, the Bid Procedures, the Sale Hearing, the Auction, 
the Successful Bid, the Backup Bid, and/or any other matter that in any way relates to the 
foregoing.  
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SCHEDULE II 

NOTICE OF AUCTION 
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 BID DEADLINE: [TBD], 2017 AT 4:00 P.M. (EDT) 
 QUALIFICATION OBJECTION DEADLINE: [TBD], 2017 AT 4:00 P.M. (EDT) 
 QUALIFICATION HEARING (IF NECESSARY) [TBD], 2017 AT 4:00 P.M. (EDT) 
 OBJECTION DEADLINE: [TBD], 2017 AT _:00 _.M. (EDT) 
 AUCTION: [TBD], 2017 AT _:00 _.M. (EDT) 
 SALE HEARING: [TBD], 2017 AT _:00 _.M. (EDT) 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 
--------------------------------------------------------------x 
In re: 

FEDERATION EMPLOYMENT AND     Chapter 11 
GUIDANCE SERVICE, INC. d/b/a FEGS1,    Case No. 15-71074 (REG) 

Debtor. 

---------------------------------------------------------------x 

NOTICE OF AUCTION AND HEARING TO  
CONSIDER APPROVAL OF THE SALE OF DEBTOR’S  

REMAINING RESIDENTIAL REAL ESTATE PORTFOLIO  
 

NOTICE IS HEREBY GIVEN, as follows: 

1. On July ___, 2017, Federation Employment and Guidance Service, Inc. 

d/b/a FEGS, (“FEGS” or the “Debtor”), as debtor-in-possession in this chapter 11 case (the 

“Chapter 11 Case”), by and through its attorneys, Garfunkel Wild, P.C., filed a motion (the 

“Motion”)2 which in part sought entry of an Order (the “Bid Procedures Order”) pursuant to 

§§ 105 and 363 of title 11 of the United States Code (the “Bankruptcy Code”), Rule 6004 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), Rule 6004-1 of the Local 

Bankruptcy Rules for the Eastern District of New York, and Administrative Order No. 557 of 

the Bankruptcy Court for the Eastern District of New York (a) approving the proposed Bid 

Procedures and the schedule to be used in connection with the proposed  sale (the “Sale”) of the 

Debtor’s portfolio of real property and cooperative apartment units located within New York 

City and Long Island (the “Properties” and each a “Property”), free and clear of all liens, 

claims and encumbrances, security interests and other interests (collectively, the 

“Encumbrances”), to certain not-for-profit providers which were transferees of the Debtor’s 

                                                
1 The last four digits of the Debtor’s federal tax identification number are 4000. 
2 Capitalized terms used herein, unless herein defined, are used with the meanings ascribed to such terms in the 
Motion. 
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behavioral health and developmentally disabled programs (the “Providers”) pursuant to the 

terms of the Agreements (as defined in the Motion) or to any competing bidder (the “Successful 

Bidder”) that submits a higher or better offer for the Properties, (b) approving and scheduling 

an auction  (the “Auction”) and a Sale Hearing to approve the Sale of the Properties; and (c) 

approving the form and manner of the notice of the Auction and Sale Hearing. 

2. A copy of each of the Motion, the Bid Procedures, and the Bid Procedures 

Order may be obtained by: (i) accessing the Bankruptcy Court’s website at 

www.nyeb.uscourts.gov (password required); (ii) accessing the Debtor’s Claims Agent’s website 

at www.omnimgt.com/FEGS; (iii) going in person to the Office of the Clerk of the Bankruptcy 

Court at the United States Bankruptcy Court, Eastern District of New York, Alfonse M. 

D’Amato U.S. Courthouse, 290 Federal Plaza, Central Islip, NY 11722, or (iv) contacting Burton 

S. Weston, Esq. or Adam T. Berkowitz of Garfunkel Wild, P.C., Counsel to the Debtor, at 111 

Great Neck Road, Great Neck, NY 11021, by telephone at (516) 393-2200 or by email to 

bweston@garfunkelwild.com or aberkowitz@garfunkelwild.com. 

3. As set forth in the Bid Procedures, the Sale of the Properties remains 

subject to higher or better offers for the Properties and Bankruptcy Court approval. 

4. All interested parties are invited to make competing offers for all of the 

Properties, or such lesser amount as may be agreed to by the Debtor, in accordance with the 

terms of the Bid Procedures and Bid Procedures Order.  The deadline to submit competing offers 

(the “Bid Deadline”) is [TBD], 2017 at _:00 _.m. (EDT).   

5. Pursuant to the Bid Procedures Order, if a Qualified Bid is received (other 

than the Providers’) 3, the Auction will take place at the offices of counsel to the Debtor, 

Garfunkel Wild, P.C., 111 Great Neck Road, Great Neck, NY 11021 on [TBD] starting at __:00 

a.m. (EDT), or at such other later date and time or other place, as may be determined by the 

Debtor at or prior to the Auction.  The Auction shall be governed by the procedures set forth  in 

the Bid Procedures and Bid Procedures Order. 

                                                
3   If the Debtor determines that a bid is not a Qualified Bid, the Committee may, in its sole discretion, file an 
objection regarding such determination that a bid is not a Qualified Bid by filing a written objection (any such 
objection, a “Qualification Objection”) with the Court no later than __________, 2017 at 4:00 p.m. (the 
“Qualification Objection Deadline”).  The Court shall hold a hearing on any Qualification Objections on 
__________, 2017 at _______ 
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6. The Bid Procedures Order further provides that a Sale Hearing will be 

held on [TBD], 2017 at _:00 _.m. (EDT) before the Honorable Robert E. Grossman, United 

States Bankruptcy Judge, at the United States Bankruptcy Court, Eastern District of New York, 

Alfonse M. D’Amato U.S. Courthouse, 290 Federal Plaza, Central Islip, NY 11722 (the 

“Bankruptcy Court”), which hearing may be adjourned from time to time, including, without 

limitation, by announcing such adjournment on the record at the Sale Hearing.   

7. At the Sale Hearing, the Debtor will request that the Bankruptcy Court 

enter an order, among other things, approving the highest or best bid for the Properties, or the 

Agreements (if no Qualified Bid is received which will be determined as described in the Bid 

Procedures), pursuant to which the Debtor will transfer the Properties.  The Debtor will request 

that the transfer of the Properties be free and clear of Encumbrances and that such transfer be 

approved pursuant to applicable non-bankruptcy law, notably §§ 510 and 511 of New York’s 

Not-for-Profit Corporation Law. 

8. At the Sale Hearing, the Bankruptcy Court may enter such Orders as it 

deems appropriate under applicable law and as required by the circumstances and equities of this 

Chapter 11 case.   

9. Objections, if any, to the proposed Sale of the Properties must be made in 

writing, must state with particularity the reasons for the objection or response, and must be filed 

with the Clerk of the Bankruptcy Court, Eastern District of New York, Alfonse M. D’Amato 

U.S. Courthouse, 290 Federal Plaza, Central Islip, NY 11722, must conform to the Bankruptcy 

Rules and the Local Rules of the Bankruptcy Court, must set forth the name of the objecting 

party, the nature and basis of the objection and the specific grounds therefore and must be served 

upon: (a) the Office of the United States Trustee, 560 Federal Plaza, Central Islip, New York 

11722, Attn: Stan Yang, Trial Attorney, (b) counsel to the Debtor, Garfunkel Wild, P.C., 111 

Great Neck Road, Great Neck New York, 11021, Attn: Burton Weston, Esq., Adam T. 

Berkowitz, Esq., and Phillip Khezri, Esq.; (c) counsel for the Providers, Winston & Strawn, LLP, 

200 Park Avenue, New York, NY 10166, Attn: David Neier, Esq.; and (e) counsel to the 

Creditors’ Committee, Pachulski Stang Ziehl & Jones, LLP, 780 Third Avenue, 34th Floor, New 

York, NY 10017, Attn: Robert J. Feinstein, Esq. and Ilan Scharf, Esq. so as to be actually 

received by 4:00 p.m. (EDT) on [TBD], 2017. 
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10. Requests for information concerning the Sale of the Properties should be 

directed by written or telephonic request to: Burton S. Weston, Esq. or Adam T. Berkowitz of 

Garfunkel Wild, P.C., Counsel to the Debtor, at 111 Great Neck Road, Great Neck, NY 11021, 

by telephone at (516) 393-2200 or by email at bweston@garfunkelwild.com or 

aberkowitz@garfunkelwild.com and/or Ilan Scharf, Esq., of Pachulski Stang Ziehl & Jones, 

LLP, Counsel to the Creditors’ Committee, at 780 Third Avenue, 34th Floor, New York, NY 

10017, by telephone at (212) 561-7700 or by email to ischarf@pszjlaw.com. 

 
DATED: Great Neck, New York 
  ________, 2017 
 

GARFUNKEL WILD, P.C. 
Counsel for the Debtor 
 
By:        
Burton S. Weston, Esq. 
Adam T. Berkowitz, Esq. 
111 Great Neck Road 
Great Neck, NY 11021 
Telephone No.: (516) 393-2200 
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SCHEDULE III 

DUE DILIGENCE QUESTIONNAIRE 
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FEDERATION EMPLOYMENT AND GUIDANCE SERVICE, INC. 

Chapter 11 Case No. 15-71074 – U.S. Bankruptcy Court Eastern District of New York 

DUE DILIGENCE QUESTIONNAIRE RELATING TO PROPOSED SALE OF 
REMAINING RESIDENTIAL REAL ESTATE PORTFOLIO 

INTRODUCTION 

Federation Employment and Guidance Service, Inc. (“FEGS”) is a not-for-profit health 
and human services organization which provided, among other things, a broad range of health 
and social services to clients with developmental disabilities and serious behavioral health issues.  
A sizeable number of these clients resided in properties owned by FEGS (the “Properties”). 

The behavioral health programs (“BH Programs”) and developmentally disabled 
programs (“DD Programs) administered by FEGS were overseen and funded, respectively by the 
New York State Office of Mental Health (“OMH”) and Office for People With Developmental 
Disabilities (“OPWDD”).  At the outset of the FEGS Chapter 11 filing, these Programs were 
transferred to other social service providers (the “Providers”) designated by OMH and OPWDD.  
To ensure that residents would not be displaced and clients would continue to receive 
uninterrupted care until a long term strategy could be developed for the disposition of the 
Properties, the Properties were leased on a short term basis to the Providers. 

FEGS has determined that a bulk sale of the Properties would be in the best interests of 
the estate and creditors generally.  Accordingly, FEGS has entered into Agreements with the 
State/Providers to sell them the Properties housing their Program clients.  The aggregate bid of 
the Providers is subject to higher and better offers as outlined in the Bankruptcy Court’s Order 
Approving Bid Procedures and granting related relief, dated August __, 2017 (the “Bid 
Procedures Order”). 

Consistent with the obligations of the FEGS Board of Trustees to both ensure fair value is 
received for the Properties and that the not-for-profit mission to provide quality health and 
human services to a seriously at-risk population consistent with the objectives outlined below is 
continued and preserved, the Board, in ultimately determining the highest or best offer for the 
Properties, will consider, among other things, not only the economics of the bid and the Bidder’s 
financial ability to close, but the Bidder’s commitment to preserving and continuing the FEGS 
Mission Objectives, its financial strength and capitalization to administer the Properties in the 
future and its ability to ensure that client residents are best protected and will have continued 
access to the Properties. 

Completion of this Due Diligence Questionnaire, a required component of any bid as 
provided by the Bid Procedures Order, is intended to assist the Debtor, its Board and the 
Committee in evaluating these issues. 

THE FAILURE TO PROPERLY AND FULLY COMPLETE THIS 
QUESTIONNAIRE MAY LEAD TO DISQUALIFICATION OF THE BID 
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MISSION OBJECTIVES 

As the Debtor’s portfolio of services expanded over the years into many human service 
disciplines, the Debtor remained committed to a comprehensive service delivery model that was 
responsive to the behavioral health and/or intellectual and developmental needs of a largely 
fragile population with the goal of enabling them to achieve social and economic self-
sufficiency. 

While many of the Debtor’s former clients will never be able to fully achieve self-
sufficiency, an integral component of the Debtor’s efforts was the provision of housing and 
social and life skills training for its former clients.  Any disruption to those housing arrangements 
and the attendant relationship residents have built with each other and their communities could 
have serious negative impacts on former clients and would not be in line with the Debtor’s 
mission. 

Accordingly, the Debtor requires that Potential Bidders demonstrate how their respective 
bids either ensures the continued access and residence of existing clients at the Properties or how 
such bid otherwise addresses the Debtor’s mission of enabling its former behavioral and/or 
intellectually and developmentally disabled clients to achieve as great a degree of social and 
economic self-sufficiency as possible. 

QUESTIONNAIRE 

1.  Identity of Bidder: 

a.  Is the Bidder an existing or newly formed entity?  Is Bidder purchasing for its 
own account or is it partnering with others (an “Affiliated Party”)?   

b.  Identify each of the principals of the Bidder and any Affiliated Party.   

c.  Has the Bidder, any Affiliated Party or any principal thereof been, within the 
past ten years: (i) the subject of any investigatory findings by any Federal, State, City or other 
local agency; (ii) currently under any investigation or audits (other than routine year end audits) 
by any governmental agency; (iii) had a request for licensure or similar operating authority 
denied by any governmental agency; (iv) had any license or similar operating authority 
suspended or revoked; or (v) had any contract, grant or program suspended, revoked or otherwise 
terminated for breach, inadequate performance or other financial or operational reasons? 

2.  Agreements with OMH, OPWDD and Other Governmental Agencies 

a.  Does the Bidder, any Affiliated Party or any principal thereof have any 
contracts or leases with, or licenses or operating rights granted by, OMH or OPWDD?  If so, 
please describe the nature and terms of the contract, lease, license or operating rights. 

b.  Does the Bidder, any Affiliated Party or any principal thereof currently have 
any contracts, licenses or operating rights granted by any other governmental agency?  If so, 
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please identify the governmental agency, the nature of the contract, license or operating rights 
and a summary of the terms and conditions thereof. 

c.  Does the Bidder, any Affiliated Party or any principal thereof currently lease 
any property to any other governmental or not-for-profit agency?  If so, please identify the 
governmental agency, describe the use of the property, and provide a summary of the terms and 
conditions of the lease arrangement. 

3.  Financing and Operating Costs 

a.  Provide evidence of financing commitment or cash resources sufficient to fund 
purchase price for the Properties.  Provide identity of lender. 

b.  Provide historical financial statements for the Bidder, any Affiliated Party and 
any principal thereof covering each of the last three (03) years. 

c.  Provide budgets or projections of operating costs of the Properties for the next 
30 and 60 month periods. 

d.  Has any budget for capital repairs and/or improvements of the Properties been 
developed by the Bidding Parties? 

e.  Provide evidence of capitalization to fund operations, improvements and 
required repairs of the Properties. 

f.  If the Bidder is a for-profit entity, how does Bidder intend to fund and 
recapture more than $1 million in property taxes that currently are not payable by a not for profit 
owner?  Is the expectation that the funds will be recovered through higher rental payments than 
are currently funded to the Providers by OMH and OPWDD under their contracts? 

g.  If no rental payments are received by the Bidder until new leases can be 
negotiated with the Providers and the State (which funds rental payments through Program 
contracts), how does bidder intend to fund the operating shortfall and recapture those expenses?  
How would it fund necessary capital improvements and repairs during that period and recapture 
that expense?   

4.  Continuation and Preservation of Mission Objectives 

a.  Please describe in detail Bidder’s intended short term and long term plans for 
the Properties.  What steps, if any, does Bidder propose to take to preserve and continue the 
Mission Objectives of FEGS? 

b.  Please describe the terms of long term leases with the Providers that would be 
acceptable to Bidder.  Has the Bidder done a market valuation of prospective lease rates with 
regard to the Properties? 

c.  If long term leases of the Properties with the Providers and the State cannot be 
negotiated, what is the Bidder’s plan with respect to the Properties and the current residents?  
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Has the Bidder developed a plan to address the possible relocation of residents, the timelines it 
might take to accomplish, and the anticipation of litigation by the residents? 

d.  What is Bidder’s experience with housing residents with serious behavior 
health issues or developmental disabilities? 
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EXHIBIT B-2 

Settlement Agreement 
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SETTLEMENT AGREEMENT 

This Settlement Agreement (this “Agreement”) is entered into on July __, 2017, by and among 
the following entities (each a “Party” and, collectively, the “Parties”): 

(a) Federation Employment and Guidance Service, Inc., debtor and debtor-in 
possession (“FEGS” or “Debtor”); 

(b) The Official Committee of Unsecured Creditors of Federation Employment and 
Guidance Service, Inc. (the “Committee”); 

(c) The New York State Office for People With Developmental Disabilities 
(“OPWDD”); 

(d) The New York State Office of Mental Health (“OMH”); 

(e) The Dormitory Authority of the State of New York (“DASNY”); 

(f) The New York City Industrial Development Agency (“NYCIDA”); 

(g) The Suffolk County Industrial Development Agency (“SCIDA”); 

(h) The Bank of New York Mellon, in its capacity as Bond Trustee with respect to 
certain  NYCIDA and SCIDA bond obligations of FEGS (the “IDA Bond 
Trustee”);  

(i) The Bank of New York Mellon, in its capacity as Bond Trustee with respect to 
certain DASNY bond obligations of FEGS (the “IAC Bond Trustee”); and 

(j) The New York State Department of Labor (the “DOL”). 

WHEREAS the Parties hereto wish to facilitate and provide additional consideration for the sale 
and transfer of the Properties (as defined below) to the Providers (as defined below) as 
contemplated under the several Purchase and Sale Agreements entered into between FEGS and 
the various Providers (collectively, as the same may be amended or modified, the “Purchase 
Agreements”) and the orderly settlement of the Matters (as defined below); 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which 
is hereby acknowledged, the Parties agree as follows: 

1. Definitions and Interpretation 

1.1 Interpretation and construction: 

(a) Whenever the words “include,” “includes” or “including” are used in this 
Agreement they shall be deemed to be followed by the words “without 
limitation.” 
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(b) Words denoting any gender shall include all genders. Where a word or 
phrase is defined herein, each of its other grammatical forms shall have a 
corresponding meaning. 

(c) A reference to any Party to this Agreement or any other agreement or 
document shall include such Party’s predecessors, successors and 
permitted assigns. 

(d) All references to “$” and dollars shall be deemed to refer to United States 
currency. 

(e) The words “hereof,” “herein” and “hereunder” and words of similar 
import when used in this Agreement, unless otherwise expressly provided, 
shall refer to this Agreement as a whole and not to any particular provision 
of this Agreement; all article, section, paragraph, schedules and exhibit 
references used in this Agreement are to articles, sections, paragraphs, 
schedules and exhibits to this Agreement unless otherwise specified. 

(f) The meanings given to terms defined herein shall be equally applicable to 
both singular and plural forms of such terms. 

(g) When calculating the period of time before which, within which or 
following which any act is to be done or step taken pursuant to this 
Agreement, the date that is the reference date in calculating such period 
shall be excluded.  If the last day of such period is not a Business Day, the 
period in question shall end on the next succeeding Business Day. 

(h) If a word or phrase is defined, its other grammatical forms have a 
corresponding meaning. 

(i) A term used but not defined herein that is used in the Bankruptcy Code 
shall have the meaning ascribed to that term in the Bankruptcy Code, and 
the rules of construction contained in section 102 of the Bankruptcy Code 
shall apply to the construction hereof. 

(j) A reference to any agreement, pleading or other document (including a 
reference to this Agreement) is to the agreement or document as the same 
may been amended, restated, supplemented or otherwise modified from 
time to time, including all exhibits and schedules thereto. 

(k) Capitalized terms used but not defined herein shall have the meanings 
ascribed to those terms in the Disclosure Statement and Plan. 

1.2 Definitions: 

“Bankruptcy Case” means the bankruptcy case filed pursuant to the Bankruptcy Code in 
the Bankruptcy Court captioned “In re Federation Employment and Guidance Service, 

Inc.”, Bankruptcy Case No. 15-71074 (REG) 
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“Bankruptcy Code” means chapter 11 of title 11 of the United States Code, 11 U.S.C. §§ 
101 et seq. 

“Bankruptcy Court” means the United States Bankruptcy Court for the Eastern District of 
New York. 

“Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure as promulgated 
by the United States Supreme Court under section 2075 of title 28 of the United States 
Code, 28 U.S.C. § 2075, as applicable to the Bankruptcy Case, and the general, local and 
chambers rules of the Bankruptcy Court. 

“Business Day” means a day on which commercial banks and foreign exchange markets 
are generally open to settle payment in New York. 

“Claim” shall have the meaning ascribed to such term in Bankruptcy Code Section 
101(5) 

“Claim No.” means a proof of claim filed in the Bankruptcy Case that is on the Debtor’s 
Claims Register. 

“DASNY Bonds” shall mean the bonds issued by DASNY as set forth in Claim No. 
1620. 

“DASNY Properties” shall mean collectively those Properties identified on Schedule 3.5 
as attached hereto and made a part hereof (herein, “Schedule 3.5”).  

 “DASNY Providers” shall mean collectively those Providers identified on Schedule 3.5 
for each of the DASNY Properties. 

“Docket No.” means a pleading or other document filed and docketed in the Bankruptcy 
Court in the Bankruptcy Case. 

“Final Order” means an Order (i) as to which the time to appeal, petition for certiorari or 
move for review or rehearing has expired and as to which no appeal, petition for 
certiorari or other proceeding for review or rehearing is pending, or (ii) if an appeal, writ 
of certiorari, reargument or rehearing has been filed or sought, the Order has been 
affirmed by the highest court to which such Order was appealed or certiorari has been 
denied, or reargument or rehearing shall have been denied or resulted in no modification 
of such Order and the time to take any further appeal or to seek certiorari or further 
reargument or rehearing has expired; provided that the theoretical possibility that a 
motion under Rule 59 or Rule 60 of the Federal Rules of Civil Procedure, or any 
analogous rule under the Federal Rules of Bankruptcy Procedure, as amended, or any 
successor rules, may be filed with respect to such order or judgment shall not prevent 
such Order from being considered a Final Order. 

“Matters” has the meaning set forth in Section 2.1 hereof. 

“OMH Claims” means the Claims of OMH against the Debtor. 
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“OPWDD Claims” means the Claims of OPWDD against the Debtor. 

“Properties” all of Seller’s right, title and interest, in and to (i) that certain real property, 
and, if applicable, those cooperative shares and proprietary leases relating to any 
cooperative units, each as more particularly described on Exhibit A attached hereto and 
made a part hereof together with the buildings and improvements thereon, and (ii) at the 
discretion of Purchaser, the furniture, furnishings, fixtures, equipment and other items of 
personal property exclusively owned by Seller located in or upon, and used in connection 
therewith. 

“Providers” and “Purchasers” mean those entities listed as providers in Exhibit A 
attached hereto. 

“Purchase Agreements” shall have the meaning ascribed thereto in the first Recital of this 
Agreement. 

“Sale Order” shall mean a Final Order or Final Orders of the Bankruptcy Court issued 
pursuant to sections 105 and 363 of the Bankruptcy Code, which form shall be in form 
and substance satisfactory to the Parties and the Purchasers, in their respective sole 
discretion, authorizing and approving, among other things, the sale, transfer and 
assignment of the Properties in accordance with the terms and conditions of the Purchase 
Agreements, free and clear of all Liens and Claims against the Properties (as those terms 
are defined in the Purchase Agreements), except as otherwise expressly provided by the 
Purchase Agreements. 

“Settlement Order” shall mean a Final Order or Final Orders of the Bankruptcy Court 
issued pursuant to Bankruptcy Rule 9019, which form shall be in form and substance 
satisfactory to the Parties and Purchasers in their respective sole discretion, authorizing 
and approving, among other things, the waiver and re-characterization of the Claims as 
contemplated by this Settlement Agreement. 

2. Matters 

2.1 The Matters (collectively, the “Matters”) that are being settled by the Parties 
pursuant to this Agreement include any causes of action, judgments, executions, 
debts, demands, rights, damages, costs, expenses, claims, defenses and 
counterclaims of every kind, nature, and character whatsoever, of any of the 
Parties hereto, based on, in connection with, related to or otherwise concerning 
the following: 

(a) The Claims of OMH against FEGS, including, without limitation, those 
claims as set forth in Claim No. 1777 (and all prior claims amended 
thereby) for not less than $14,915,139.00. 

(b) The Claims of OPWDD against FEGS, including, without limitation, those 
claims as set forth in Claim No. 1775 (and all prior claims amended 
thereby) for not less than $75,846.00. 
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(c) The Claims of DASNY against FEGS, including, without limitation, as set 
forth in Claim No. 1620 (and all prior claims amended thereby) for not 
less than $11,325,115.65, and any Claims of FEGS against DASNY, 
including, without limitation, any Claims arising out of, or related to, 
Claim No. 1620.   

(d) The Claims of NYCIDA, SCIDA and/or the IDA Bond Trustee against 
FEGS, including, without limitation, as set forth in Claim No. 1798 for not 
less than $5,171,600 and Claim No. 2345 (and all prior claims amended 
thereby) for not less than $72,293.11. 

(e) [The claims of the IAC Bond Trustee against FEGS, including without 
limitation, as set forth in Claim No. [      ] (and all prior claims amended 
thereby) for not less than $[             ]]. [Need to confirm Claim.]   

(f) Claim No. 2461 (which amended Claim Nos. 6, 481, and 2440) of DOL 
against FEGS for not less than $4,158,133.69 with respect to the Debtor’s 
unpaid contributions for unemployment insurance (the “UI Claim”). 

3. Upon the Closing Date (as defined in the Purchase Agreements), which, inter alia, is 
subject to, and conditioned upon entry of a Sale Order and Settlement Order, as 
additional consideration for the Sale in addition to the Cash Portion and Mortgage 
Portion of the Purchase Price: 

3.1 OMH shall waive any and all of its Claims against FEGS, including, without 
limitation, those set forth in Section 2.1�(a), and OMH expressly acknowledges 
and agrees it shall receive no payments or distributions under the Plan on account 
of any such Claims and all such Claims shall be discharged. 

3.2 OPWDD shall waive any and all of its Claims against FEGS, including, without 
limitation, those set forth in Section 2.1(b), and OPWDD expressly acknowledges 
and agrees it shall receive no payments or distributions under the Plan on account 
of any such Claims and all such Claims shall be discharged. 

3.3 $1 million of the UI Claim shall be reclassified from an administrative 
expense/priority claim and allowed as a general unsecured claim.  The remainder 
of the UI Claim shall be allowed as an administrative expense/priority claim. 

3.4 The Claims of NYCIDA, SCIDA and the IDA Bond Trustee, shall be assumed or 
satisfied by Providers (in their capacity as Purchasers) under the terms of Section 
2.2.1 of the Purchase Agreement and as otherwise therein provided.   

3.5 The Claims of DASNY and the IAC Bond Trustee shall be treated as set forth on 
Section 3.5.  It shall be a condition precedent to DASNY’s obligation to consent 
to the conveyance of the DASNY Properties to the DASNY Providers in 
accordance with the treatment of DASNY’s Claims as set forth in this Section 3.5 
that:  
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(a) Each of the DASNY Providers or such other Providers as may be 
designated by the State under the Purchase Agreements is the successful 
bidder for the corresponding Property identified for such Provider on 
Schedule 3.5;  

(b) (1) To the extent the DASNY Provider elects, under its Purchase 
Agreement, to satisfy the DASNY Bonds, it pays an amount sufficient to 
defease or redeem the applicable DASNY Bonds according to their terms 
and pays DASNY and the IAC Bond Trustee’s fees, as applicable (such 
amount to be agreed to between the applicable DASNY Provider,  
DASNY and the IAC Bond Trustee or otherwise determined by the 
Bankruptcy Court); and (2) To the extent the DASNY Provider elects, 
under the Purchase Agreement, to assume the DASNY Bonds, each of the  
applicable DASNY Providers provide such documents, certifications and 
opinions as DASNY, in its sole and absolute discretion, deems necessary 
to: (i) evidence the DASNY Provider’s obligations under the applicable 
notes, loan agreements and mortgages being assumed; (ii) maintain the 
tax-exempt status of the bonds allocable to the Properties being conveyed; 
and (iii) allow DASNY’s bond counsel to opine that the conveyance of 
such DASNY Properties to the applicable DASNY Provider(s) will not 
have an adverse effect on the tax-exempt status of the applicable DASNY 
Bonds.   

If the conditions identified in Section 3.5 are not satisfied, (i) this Agreement shall 
be null and void as to DASNY and the IAC Bond Trustee, including any release 
granted by or to DASNY or the IAS Bond Trustee hereunder.; (ii) DASNY, and 
the IAC Bond Trustee shall have no obligations under this Agreement, and (iii) 
DASNY, IAC Bond Trustee, Debtor and all other Parties shall be restored to their 
prior positions without prejudice. 

3.6 FEGS, on behalf of itself and the Debtor’s estate, and on behalf of the Debtor’s 
administrators, successors, assigns, insurers, parents, subsidiaries, affiliates, 
partners, officers, directors, employees, agents, attorneys and representatives, 
each in their capacities as such, including, without limitation, any liquidating 
trust, liquidating trustee, reorganized Debtor, receiver, chapter 7 trustee, chapter 
11 trustee or plan administrator, [and the Committee, on behalf of itself, its 
agents, attorneys and representatives, each in their capacities as such (collectively 
the “Debtor/Committee Parties”)], fully and forever release, discharge and acquit 
OPWDD, OMH, DASNY, NYCIDA, SCIDA, the IAC Bond Trustee, the IDA 
Bond Trustee and DOL, and each of their administrators, successors, assigns, 
insurers, parents, subsidiaries, affiliates, partners, officers, directors, employees, 
agents, attorneys, and representatives, each in their capacities as such 
(collectively, the “Non-Debtor Parties”) from any and all manners of action, 
causes of action, judgments, executions, debts, demands, rights, damages, costs, 
expenses, claims, defenses and counterclaims of every kind, nature, and character 
whatsoever, whether at law or in equity, whether based on contract (including, 
without limitation, quasi-contract or estoppel), statute, regulation, tort or 
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otherwise, accrued or unaccrued, known or unknown, matured or unmatured, 
liquidated or unliquidated, certain or contingent, that each of the 
Debtor/Committee Parties ever had or claimed to have or now have or claims to 
have against the Non-Debtor Parties in connection with, related to or otherwise 
concerning the Matters, provided however, nothing in this Section 3.6 shall be 
deemed to release the claims, rights, and causes of action of the 
Debtor/Committee Parties to enforce the terms of this Agreement. 

3.7 The Non-Debtor Parties fully and forever release, discharge and acquit the 
Debtor/Committee Parties from all manners of action, causes of action, 
judgments, executions, debts, demands, rights, damages, costs, expenses, claims, 
defenses and counterclaims of every kind, nature, and character whatsoever, 
whether at law or in equity, whether based on contract (including, without 
limitation, quasi-contract or estoppel), statute, regulation, tort or otherwise, 
accrued or unaccrued, known or unknown, matured or unmatured, liquidated or 
unliquidated, certain or contingent, that each of the Non-Debtor Parties ever had 
or claimed to have or now have or claims to have against the Debtor/Committee 
Parties in connection with, related to or otherwise concerning the Matters, 
provided however, nothing in this Section 3.7 shall be deemed to release the 
claims, rights, and causes of action of the Non-Debtor Parties to enforce the terms 
of this Agreement, and provided further, nothing in this Agreement shall be 
deemed to waive any claims of DOL other than the UI Claim against the Debtor, 
including, without limitation, Claim No. 1779. 

3.8 Notwithstanding anything to the contrary herein, this Agreement shall be null and 
void and of no further force and effect on DASNY and the IAC Bond Trustee if 
the Bankruptcy Court does not approve and enter a Sale Order approving the 
Purchase Agreements and a Settlement Order, in which case all Parties shall be 
restored to their prior positions without prejudice. 

3.9 The releases provided herein shall additionally be included in any Plan and 
Confirmation Order proposed or supported by the Debtor or Committee, with 
such releases provisions in sum and substance satisfactory to each of the Parties in 
each Party’s sole discretion. 

4. Representations 

Each Party represents that: 

4.1 Status.  It is duly organized and validly existing under the laws of the jurisdiction 
of its organization or incorporation and in good standing under such laws. 

4.2 Powers.  Subject to Bankruptcy Court approval, it has the power to execute and 
deliver this Agreement and to perform its obligations under this Agreement, and 
has taken all necessary action to authorize such execution, delivery and 
performance; provided, however, that nothing herein shall be deemed to be a 
representation by DASNY that the DASNY Providers have the power to authorize 
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the execution, delivery and performance of the Purchase Agreements relating to 
the DASNY Properties or any of the other documents to be executed by the 
Purchasers pursuant to Section 3.5(c) hereof. 

4.3 No Violation or Conflict.  Such execution, delivery and performance do not 
violate or conflict with any law applicable to it, any provision of its constitutional 
documents, any order or judgment of any court or other agency of government 
applicable to it or any of its assets or any contractual restriction binding on or 
affecting it or any of its assets. 

4.4 Obligations Binding.  Its obligations under this Agreement constitute its legal, 
valid and binding obligations, enforceable in accordance with their respective 
terms (subject to applicable bankruptcy, reorganization, insolvency, moratorium 
or similar laws affecting creditors’ rights generally and subject, as to 
enforceability, to equitable principles of general application (regardless of 
whether enforcement is sought in a proceeding in equity or at law)); provided, 
however, that nothing herein shall be deemed to be a representation by DASNY 
that the obligations of the DASNY Providers under the Purchase Agreements 
relating to the DASNY Properties or any of the other documents to be executed 
by such DASNY Provider pursuant to Section 3.5(c) hereof constitute legal, valid 
and binding obligations, enforceable in accordance with their respective terms as 
to such Provider.  

5. Miscellaneous 

5.1 Voting.  Nothing herein shall prevent any of the Non-Debtor Parties from voting 
their respective claims in connection with any plan. 

5.2 No Liability.  The purpose of this Agreement is to resolve the differences between 
and among the Parties amicably and without further expense, inconvenience and 
disruption to each of them of their affairs and to avoid the burdens and expense of 
protracted litigation.  Accordingly, this Agreement, and the satisfaction and 
settlement provided for herein, whether or not consummated, shall in no event be 
construed or deemed to be evidence of an admission or concession by any Party, 
nor shall this Agreement be deemed evidence or proof of wrongdoing or an 
acknowledgment that any allegations against any Party have any merit, and may 
not be used for or against any of the Parties in any litigation, except for the 
express and limited purpose of enforcing the terms of this Agreement. 

5.3 Entire Agreement.  This Agreement constitutes the entire agreement and 
understanding of the Parties with respect to its subject matter. 

5.4 Non-reliance.  Each Party acknowledges that in agreeing to this Agreement it has 
not relied on any oral or written representation, warranty or other assurance, 
except as otherwise set forth in this Agreement, and waives all rights and 
remedies which might otherwise be available to it in respect thereof, including, 
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without limitation, any claim of being fraudulently induced to enter into this 
Agreement. 

5.5 Amendments.  An amendment, modification or waiver in respect of the matters 
contemplated by this Agreement will only be effective if it is in writing and 
executed by the Parties. 

5.6 Headings.  The headings used in this Agreement are for convenience of reference 
only and are not to affect the construction of or to be taken into consideration in 
interpreting this Agreement. 

5.7 Governing Law.  This Agreement shall be construed and interpreted, and the 
rights of the Parties shall be determined, in accordance with the laws of the State 
of New York, without giving effect to any provision thereof that would require 
the application of the substantive laws of any other jurisdiction, except to the 
extent that such laws are superseded by the Bankruptcy Code. 

5.8 Jurisdiction.  Without limiting any Party’s right to appeal any order of the 
Bankruptcy Court, (i) the Bankruptcy Court shall retain exclusive jurisdiction to 
enforce the terms of this Agreement and to decide any claims or disputes which 
may arise or result from, or be connected with, this Agreement, any breach or 
default hereunder, or the transactions contemplated hereby, and (ii) any and all 
proceedings related to the foregoing shall be filed and maintained only in the 
Bankruptcy Court, and the Parties hereby expressly consent to and submit to the 
jurisdiction and venue of the Bankruptcy Court. 

5.9 Conditions Precedent.  This Agreement is subject to the approval of the 
Bankruptcy Court. The Debtor and the Committee shall use commercially 
reasonable efforts to promptly obtain entry of a Final Settlement Order approving 
this Agreement. 

5.10 Counterparts.  This Agreement (and each amendment, modification and waiver in 
respect of it) may be executed and delivered in any number of counterparts 
(including by facsimile and other electronic transmission) and all of such 
counterparts taken together shall be deemed to constitute one and the same 
instrument. 

5.11 Rights and Liabilities of Successors.  This Agreement shall be binding upon and 
shall inure to the benefit of each of the Parties hereto and each of their respective 
administrators, successors, assigns, insurers, parents, subsidiaries, affiliates, 
partners, officers, directors, employees, agents, attorneys and representatives, 
each in their capacities as such, including, without limitation, any liquidating 
trust, liquidating trustee, reorganized Debtor, receiver, chapter 7 trustee, chapter 
11 trustee or plan administrator; provided, however, that nothing herein shall be 
deemed to authorize the assignment or conveyance of the DASNY Properties or 
any rights thereto (including without limitation any rights under the Purchase 
Agreements relating to the DASNY Properties), by the DASNY Providers. 
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5.12 Reliance on Legal Counsel. The Parties acknowledge that they have been 
represented in the negotiations for and in the execution of this Agreement by 
counsel of their own choice and that they have read this Agreement and have had 
it fully explained to them by their counsel and that they are fully aware of the 
contents of this Agreement and its legal effect. 

 
[Signature Page Follows] 
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IN WITNESS whereof the Parties have executed this Agreement as of the date first written 
above. 

New York State Office for People With 
Developmental Disabilities: 
 

By:      
Name:       
Title:       

Federation Employment and Guidance 
Service, Inc., debtor and debtor-in possession: 

By:      
Name:       
Title:       
 

New York State Office of Mental Health: 
 
By:      
Name:       
Title:       

New York State Department of Labor: 
 
By:      
Name:       
Title:       

Dormitory Authority of the State of New 
York: 
 
 
By:    
 Authorized Officer   
   

NO OBJECTION: 
Official Committee of Unsecured Creditors of 
Federation Employment and Guidance 
Service, Inc.: 
 
By:      
Name:       
Title:       
 

New York City Industrial Development 
Agency: 

By:      
Name:       
Title:       

 

Suffolk County Industrial Development 
Agency: 
 
By:      
Name:       
Title:       
 

 

Bank of New York Mellon, as Bond Trustee: 
[Need two separate signature blocks one in 
each capacity]   
By:      
Name:       
Title:       
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EXHIBIT C 

Bid Procedures Order 
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GARFUNKEL WILD, P C 
111 Great Neck Road 
Great Neck, New York 11021  
Telephone: (516) 393-2200  
Facsimile: (516) 466-5964 
Burton S. Weston 
Adam T. Berkowitz 

Counsel for the Debtor  

and the Debtor in Possession 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 
--------------------------------------------------------------x 
In re: 

FEDERATION EMPLOYMENT AND    Chapter 11 
GUIDANCE SERVICE, INC. d/b/a FEGS1,   Case No. 15-71074 (REG) 

Debtor. 

---------------------------------------------------------------x 

ORDER (A) APPROVING BID PROCEDURES FOR THE SALE OF  
SUBSTANTIALLY ALL OF THE DEBTOR’S REMAINING RESIDENTIAL  

REAL ESTATE PORTFOLIO, (B) APPROVING AND SCHEDULING AN  
AUCTION AND A SALE HEARING RELATED THERETO,  

(C) APPROVING THE FORM AND MANNER OF NOTICE, AND  
(D) APPROVING A BREAK UP FEE AND EXPENSE REIMBURSEMENT  

 
Upon that portion of the motion (the “Motion”)2, dated July ___, 2017, of 

Federation Employment and Guidance Service, Inc. d/b/a FEGS, (“FEGS” or the “Debtor”), as 

debtor-in-possession in this chapter 11 case (the “Chapter 11 Case”), by and through its 

attorneys, Garfunkel Wild, P.C., for entry of an Order, pursuant to §§ 105, 363, and 541 of Title 

11 of the United States Code (the “Bankruptcy Code”), Rules 2002, 6004, and 9019 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), Rule 6004-1 of the Local 

Bankruptcy Rules for the Eastern District of New York, Administrative Order No. 557 of the 

Bankruptcy Court for the Eastern District of New York, and §§ 510 and 511 of New York’s Not-

                                                
1The last four digits of the Debtor’s federal tax identification number are 4000. 
2 Capitalized terms used herein, unless herein defined, shall be used with the meanings ascribed to such terms in the 
Motion. 
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for-Profit Corporation Law (“NPCL”): (i) approving the proposed Bid Procedures in the form of 

Schedule 1 hereto to be used in connection with the proposed sale (the “Sale”) of the Debtor’s 

portfolio of residential real property, cooperative apartment units, and a sponsorship interest in a 

housing corporation, each of which is located within New York City and Long Island (the 

“Properties” and each a “Property”), to certain not-for-profit providers which were transferees 

of the Debtor’s behavioral health and intellectually and developmentally disabled programs (the 

“Providers”) pursuant to certain Purchase and Sale Agreements (each a “Sale Agreement” and 

collectively, the “Sale Agreements”) and a certain Settlement Agreement (the “Settlement 

Agreement” and collectively, with the Sale Agreements, the “Agreements”), or to any 

competing bidder or bidders (the “Successful Bidder”) that submits a higher or better bid for the 

Properties (the “Successful Bid”), (ii) approving and scheduling an auction (the “Auction”) and 

a hearing to approve the Sale (the “Sale Hearing”); (iii) approving the form and manner of the 

Notice of the Auction Process and Sale Hearing (the “Sale Notice”) substantially in the form 

attached as Schedule 2 hereto; and (iv) approving the payment of the Break-Up Fee and Expense 

Reimbursement (collectively, the “Bid Protections”); and this Court having held a hearing on 

the Bid Procedures Motion on August 1, 2017 (the “Bid Procedures Hearing”); and, based on 

the Motion and the record of the Bid Procedures Hearing, it now appearing that the relief 

requested in the Motion is in the best interest of the Debtor’s estate; and after due deliberation 

thereon and good cause appearing therefor, it is hereby: 

FOUND AND DETERMINED THAT:3 

A. This Court has jurisdiction over the Motion and the relief requested 

therein pursuant to 28 U.S.C. §§ 157 and 1334.  Consideration of the Motion and the relief 

                                                
3 Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as findings of 
fact, when appropriate.  See Fed. R. Bankr. P. 7052.   
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requested therein is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper before 

this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

B. Good and sufficient notice of the relief has been given.  A reasonable 

opportunity to object or be heard regarding the relief requested in the Motion has been afforded 

to interested persons and entities, including the Notice Parties. 

C. The proposed Sale Notice is good, appropriate, adequate, sufficient, and is 

reasonably calculated to provide all interested parties, including the Notice Parties, all parties 

which the Debtor believes may have an interest in acquiring the Properties, together with all 

other parties which may be identified by the Creditors’ Committee as potentially having an 

interest in the Properties with timely and proper notice of the Motion, the Auction Process, the 

Sale Hearing, and the proposed Sale. 

D. The Debtor has articulated good and sufficient reasons for this Court to 

grant the relief requested in the Motion, including this Court’s (i) approval of the Bid 

Procedures, attached hereto as Schedule 1, (ii) approval of payment of the Break-Up Fee and 

Expense Reimbursement from the proceeds of any Alternate Transaction, and (iii) approval of 

the form and manner of service of the Sale Notice attached hereto as Schedule 2. 

E. The Debtor has articulated good and sufficient reasons for, and the best 

interests of the Debtor’s estate will be served by, this Court scheduling a subsequent Sale 

Hearing to consider whether to grant the remainder of the relief requested in the Motion, 

including approval of the proposed Sale in accordance with either (i) the Agreements between 

the Debtor and the Providers, with the economic support of the State of New York (the 

“State/Providers”) attached as Exhibit B-1 to the Motion, (ii) the Settlement Agreement 

attached as Exhibit B-2 to the Motion; or (iii) such other agreement(s) by and between the 
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Debtor and the Successful Bidder, free and clear of, among other things, all liens, claims, 

encumbrances (collectively, the “Encumbrances”) except as otherwise may be provided under 

the Agreements with the same to attach to the proceeds thereof pursuant to § 363 of the 

Bankruptcy Code. 

F. The Break-Up Fee and Expense Reimbursement, payable solely from the 

proceeds of an Alternate Transaction for the Properties, are (i) an actual and necessary cost and 

expense of preserving the Debtor’s estate within the meaning of § 503(b) of the Bankruptcy 

Code, (ii) commensurate to the real and substantial benefit conferred upon the Debtor’s estate by 

the State/Providers, (iii) reasonable and appropriate in light of the size and nature of the proposed 

Sale and comparable transactions, the commitments that have been made, and the efforts that 

have been and will be expended by the State/Providers, and (iv) necessary to induce the 

State/Providers to continue to pursue the Sale and to continue to be bound by the Agreements. 

G. The Debtor’s authorization to pay the Break-Up Fee and Expense 

Reimbursement, upon an Alternate Transaction for the Properties, is an essential inducement and 

condition relating to the State/Providers’ entry into, and continuing obligations under, the Sale 

Agreements.  The Debtor’s promise to pay the Break-Up Fee, which has induced the 

State/Providers to submit its bid that will serve as a minimum or floor bid on which the Debtor 

can rely, provides a material benefit to the Debtor’s estate and its creditors by increasing the 

likelihood that the best possible purchase price for the Properties will be received.  Accordingly, 

the Break-Up Fee and Expense Reimbursement, upon an Alternate Transaction for the 

Properties, and the Bid Procedures, are reasonable and appropriate. 

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND 

DECREED THAT: 
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1. All objections to entry of this Order or to the relief provided herein that 

have not been withdrawn, waived, resolved, or settled are hereby denied and overruled in their 

entirety. 

The Bid Procedures 

2. The Bid Procedures, as set forth on Schedule 1 and incorporated herein by 

reference as if fully set forth herein, are hereby approved in all respects and shall govern all bids 

and bid proceedings relating to the Properties.   

3. The deadline for submitting Bid Packages for the Properties (the “Bid 

Deadline”) shall be [TBD], 2017 at __:00 _.m.   

4. Except as may be limited by the Agreements, the Debtor is authorized to 

extend the deadlines set forth in this Order and/or adjourn, continue, or suspend the Auction 

and/or the Sale Hearing for any reason. 

5. The Debtor is authorized to take any and all actions necessary or 

appropriate to implement the Bid Procedures. 

The Auction  

6. The Auction shall commence at __:00 _.m. on _____, 2017 at Garfunkel 

Wild, P.C., 111 Great Neck Road, Great Neck, NY 11021, or such later time or other place as 

decided by the Debtor, and the Debtor shall notify all Qualified Bidders of any such later time or 

place; provided, however, that in the event that no Qualified Bids (other than that submitted by 

the Purchaser) are received by the Bid Deadline, the Debtor shall not be required to conduct an 

Auction, and in such event the Debtor shall proceed with the approval of the Agreements. 
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The Bid Protections  

7. The Bid Protections are approved and binding on the Debtor and its estate 

with respect to an Alternate Transaction for the Properties.  The Debtor is authorized and 

directed to pay the Break-Up Fee and Expense Reimbursement, to the extent incurred, and solely 

in the event of the consummation of an Alternate Transaction for the Properties, solely from the 

proceeds of such Alternate Transaction, without further order of the Court.   

8. The terms of the Agreements shall govern (i) the conditions under which 

the State/Providers’ bid is terminable (which are terms and conditions for termination of the 

Agreements), (ii) the entitlement to payment of the Deposit between the entry of this Order and 

the entry of the Sale Order, and, (iii) the Bid Protections, in the event of an Alternate Transaction 

for the Properties.   

Sale Hearing 

9. The Sale Hearing shall be held before the Honorable Robert E. Grossman, 

United States Bankruptcy Judge, on [TBD], 2017 at __:00 _.m. at the United States Bankruptcy 

Court for the Eastern District of New York, 290 Federal Plaza, Central Islip, NY 11722, 

Courtroom No. 860, at which time this Court shall consider (i) approval of the Sale, and any 

related agreements thereto, to the State/Providers or any other Successful Bidder; (ii) approval of 

the Sale pursuant to applicable non-bankruptcy law, notably §§ 510 and 511 of New York’s Not-

for-Profit Corporation Law; (iii) the entry of the proposed Sale order, substantially in the form as 

the Debtor shall submit on a later date (the “Sale Order”); (iv) any issues or objections that are 

timely interposed by any parties; and (v) such other or further relief as this Court may deem just 

or proper. 
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10. Except as may be limited by the Agreements, the Sale Hearing may be 

adjourned by the Debtor, after consultation with the Creditors’ Committee, without further order 

of this Court, by filing a notice with this Court and serving such notice on all Qualified Bidders, 

or by announcing such adjournment on the record of the Sale Hearing.   

Notice 

11. The Sale Notice substantially in the form attached hereto as Schedule 2 

hereto is hereby approved. 

12. By no later than [TBD], 2017, the Debtor shall cause a copy of the Bid 

Procedures, the Sale Notice, and this Order to be served upon the Notice Parties via first class 

mail. 

13. As soon as practicable after entry of this Order, the Debtor shall submit 

the Sale Notice for publication twice in a print or digital edition of Real Estate Weekly or 

Commercial Observer pursuant to Bankruptcy Rule 2002(l). 

14. The notices set forth in the preceding paragraphs 12 through 14 shall 

constitute good and sufficient notice of the Motion, the Bid Procedures, the Bid Protections, the 

Auction, the Sale of the Properties, the Sale Hearing, and the proposed Sale Order, and no other 

or further notice shall be necessary or required. 

Objections to the Motion 

15. Objections, if any, to the proposed Sale of the Properties must be made in 

writing, must state with particularity the reasons for the objection or response, must conform to 

the Bankruptcy Rules and the Local Rules of the Bankruptcy Court, must set forth the name of 

the objecting party, the nature and basis of the objection and the specific grounds therefore, and 

must be filed with the Clerk of the Bankruptcy Court, and shall be served so as to be received no 
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later than [TBD], 2017 at _:00 _.m. (the “Objection Deadline”), upon: (a) the Office of the 

United States Trustee, 560 Federal Plaza, Central Islip, New York 11722, Attn: Stan Yang, Trial 

Attorney, (b) counsel to the Debtor, Garfunkel Wild, P.C., 111 Great Neck Road, Great Neck 

New York, 11021, Attn: Burton Weston, Esq. and Adam T. Berkowitz, Esq; (c) counsel for the 

Providers, Winston & Strawn, LLP, 200 Park Avenue, New York, NY 10166, Attn: David Neier, 

Esq.; and (d) counsel to the Creditors’ Committee, Pachulski Stang Ziehl & Jones, LLP, 780 

Third Avenue, 34th Floor, New York, NY 10017, Attn: Robert J. Feinstein, Esq. and Ilan Scharf, 

Esq. 

Additional Provisions 

16. The Debtor is authorized and empowered to take such steps, incur and pay 

such costs and expenses, and do such things as may be reasonably necessary to fulfill the 

requirements established by this Order. 

17. Nothing contained in this Order precludes any party in interest from 

objecting to the Sale in accordance with the objections procedures set forth herein and no party 

shall be deemed to have consented to the Sale by virtue of not having objected to the Bid 

Procedures Motion. 

18. Notwithstanding Bankruptcy Rules 6004(g) and 6006(d), this Order shall 

not be stayed for fourteen (14) days after the entry hereof and shall be effective and enforceable 

immediately upon entry hereof. 
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SCHEDULE 1 

BID PROCEDURES 
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BID PROCEDURES 
AND TERMS AND CONDITIONS OF SALE 

Federation Employment and Guidance Service, Inc. d/b/a FEGS, a not-for-profit 
corporation incorporated under the laws of the State of New York (the “Debtor”) has entered 
into certain Purchase and Sale Agreements, dated as of July ___, 2017 (each a “Sale 
Agreement”, collectively the “Sale Agreements”, and together with the Settlement Agreement 
with the State (as defined in the Order)1, the “Agreements”) with various not-for-profit 
providers that were transferees of the Debtor’s behavioral health and intellectually and 
developmentally disabled programs and which are being supported economically by the State 
pursuant to the Sale Agreements (the “Providers”, and together with the State, the 
“State/Providers”).  The Sale Agreements provide for the sale and conveyance to the 
State/Providers of the Debtor’s remaining portfolio of real property and residential cooperative 
apartment units located within New York City and Long Island (the “Properties” and each a 
“Property”), free and clear of liens, claims and encumbrances.  The Debtor is currently 
soliciting other higher or better bids for the sale of the Properties (the “Sale”).2 

A. Bid Procedures 

Set forth below are the bid procedures (the “Bid Procedures”) with respect to the 
Sale of the Properties by the Debtor.  The United States Bankruptcy Court for the Eastern 
District of New York (the “Bankruptcy Court”) has entered an order (the “Bid Procedures 
Order”) granting that portion of the Debtor’s motion (the “Bid Procedures Motion”), which 
sought the approval of the Bid Procedures, the Break-Up Fee, and Expense Reimbursement to be 
employed in connection with the solicitation of higher or better bids and an auction (the 
“Auction”) for the Sale.   

B. Relevant Dates   

Bid Deadline:     [TBD], 2017 at 4:00 p.m. (EDT) 

Qualification Objection Deadline:  [TBD], 2017 at 4:00 p.m. (EDT) 

Qualification Hearing (if necessary):  [TBD], 2017 at __:00 _.m. (EDT) 

Objection Deadline:    [TBD], 2017 at 4:00 p.m. (EDT) 

Auction:      [TBD], 2017 at __:00 _.m. (EDT) 

Sale Hearing:     [TBD], 2017 at __:00 _.m. (EDT) 

                                                
1 As more fully explained in the Motion, the Settlement Agreement contains agreements to waive and/or 
recharacterize certain claims of the State, which if approved, constitutes additional consideration in connection with 
the stalking horse’s bid. 
2 Capitalized terms, unless herein defined, shall have the meaning ascribed to them in the Sale Agreements, the 
Settlement Agreement, or the Motion, as applicable.  
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C. Properties to be Sold  

The Debtor is offering the Properties for sale in bulk, as detailed in the 
Agreements.  The Debtor may, but is not obligated to, accept bids for less than all of the 
Properties.  The Debtor shall consult with the Committee regarding any such bid[s]. 

Except as otherwise provided in the Sale Agreements with respect to the Sale, all 
of the Debtor’s right, title, and interest in and to the Properties shall be sold free and clear of all 
liens, claims against the Properties, encumbrances, and security interests (each an “Lien” and 
collectively, the “Liens”) to the extent permitted by § 363 of the Bankruptcy Code and other 
applicable laws, with such Encumbrances to attach to the proceeds of the Sale. 

Except as expressly provided in the Sale Agreements, the Sale of the Properties 
shall be on an “as is, where is” basis and without representations or warranties of any kind, 
nature, or description by the Debtor or its agents.   

D. Mission Objectives 

As the Debtor’s portfolio of services expanded over the years into many human 
service disciplines, the Debtor remained committed to a comprehensive service delivery model 
that was responsive to the behavioral health and/or intellectual and developmental needs of a 
largely fragile population with the goal of enabling them to achieve social and economic self-
sufficiency. 

While many of the Debtor’s former clients will never be able to fully achieve self-
sufficiency, an integral component of the Debtor’s efforts was the provision of housing and 
social and life skills training for its former clients.  Any disruption to those housing arrangements 
and the attendant relationship residents have built with each other and their communities could 
have serious negative impacts on former clients and would not be in line with the Debtor’s 
mission. 

Accordingly, Potential Bidders are required to demonstrate how their respective 
bids either ensures the continued access and residence of existing clients at the Properties or how 
such bid otherwise addresses the Debtor’s mission of enabling its former behavioral and/or 
intellectually and developmentally disabled clients to achieve as great a degree of social and 
economic self-sufficiency as possible. 

The Debtor shall respond to any reasonable questions, inquiries, concerns or 
requests for information or clarification that potential bidders may seek regarding the mission 
objectives. 

E. Stalking Horse Bidder 

The Agreements provide that the State/Providers, with the economic support of 
the State, shall act collectively as the “stalking horse bidder” in the Auction for the Properties 
with the right to receive a Break-Up Fee totaling 2%, in the aggregate, of the Cash Portion and 
Mortgage Portion of the Purchase Price (the “Break-Up Fee”), and an expense reimbursement of 
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up to $175,000 in the aggregate (“Expense Reimbursement”).  The Break-Up Fee and Expense 
Reimbursement shall be paid solely from the proceeds of an Alternate Transaction.   

The State/Providers have addressed the Debtor’s mission requirements by stating 
their intent to leave the current residents in place as they continue to provide their behavioral 
health, support, residential habilitation and related services under government-sponsored 
programs. 

F. Auction and Hearing Notice 

The Debtor shall provide notice of the Auction and Sale of the Properties (the 
“Sale Notice”) together with a copy of these Bid Procedures by first class mail, postage prepaid, 
in accordance with the Final Administrative Order Establishing Case Management Procedures 
(the “Case Management Order”), entered on April 17, 2015 [Docket No. 160], as well as to: (i) 
all parties who have a leasehold interest in any of the Properties (ii) all parties who have an 
ownership interest in any of the Properties or an Encumbrance on any of the Properties, (iii) all 
known entities that have previously expressed a bona fide interest in purchasing the Properties in 
the last 12 months, (iv) all parties that were served with notice of a prior sale of the Debtor’s real 
property, (v) all parties that submitted a bid with respect to a prior sale of the Debtor’s real 
property and (vi) such other parties that the Committee’s financial advisors recommend 
(collectively, the “Notice Parties”).  In addition, as soon as practicable after entry of the Bid 
Procedures Order, the Debtor shall publish an advertisement of the Auction on two occasions in 
a print or digital edition of Real Estate Weekly or Commercial Observer. 

 Any other party in interest that wishes to receive a copy of the Bid Procedures 
Order and/or the Bid Procedures Motion may make such request in writing to Burton Weston, 
Esq., and Adam T. Berkowitz, Esq., Garfunkel Wild, P.C., 111 Great Neck Road, Great Neck, 
NY 11021, by telephone: (516) 393-2200, or via email at bweston@garfunkelwild.com or 
aberkowitz@garfunkelwild.com. 

G. Due Diligence 

Parties interested in conducting due diligence regarding the Properties should contact the 
Debtor’s counsel, Burton Weston, Esq. and Adam T. Berkowitz, Esq., Garfunkel Wild, P.C., 111 
Great Neck Road, Great Neck, NY 11021, by telephone: (516) 393-2200, or via email at 
bweston@garfunkelwild.com or aberkowitz@garfunkelwild.com. 

The Debtor shall allow potential bidders (each a “Potential Bidder”) to conduct due 
diligence regarding the Properties that does not interfere with the occupants’ residency and/or 
care; provided, however, all due diligence must be completed prior to the Bid Deadline (as 
defined below) and the Debtor shall not be obligated to furnish any due diligence information 
after the Bid Deadline.  

H. Qualification of Bids and Bidders 

In order to participate in the bidding process and to have a bid considered by the Debtor, 
each Potential Bidder must deliver a written, irrevocable offer for the Properties, satisfying the 
below criteria.  A “Qualified Bidder” is a Potential Bidder that delivers a binding bid, which, in 
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the Debtor’s sole discretion, after consultation with the Creditors’ Committee, satisfies the 
following (a “Qualified Bid”): 

(a) Bid Deadline.  Each Bid Package (as defined below) must be 
delivered in written form to: (i) counsel to the Debtor, Garfunkel Wild, P.C., Attn: 
Burton Weston, Esq. and Adam T. Berkowitz, Esq., 111 Great Neck Road, Great 
Neck, NY 11021, and (ii) counsel to the Creditors’ Committee, Pachulski Stang 
Ziehl & Jones LLP, 780 Third Avenue, 36th Floor, New York, New York 10017, 
Attn:  Robert J. Feinstein, Esq. and Ilan D. Scharf, Esq. in each case so as to 
actually be received no later than 4:00 p.m. (prevailing Eastern Time) on 
[TBD], 2017(the “Bid Deadline”). 

(b) Bid Package.  Each bid must include (collectively, the “Bid 
Package”):  

(i) a written and signed irrevocable offer stating: 

(1) that the Potential Bidder offers to consummate a sale 
transaction for the Properties on terms and conditions no less 
favorable than in the Agreements and in an amount at least equal 
to the Minimum Bid (as defined below),  

(2) how the bid either ensures the continued access and residence 
of existing clients at the Properties or how it otherwise addresses 
the Debtor’s mission as a provider of care, treatment, and housing 
for its former behavioral and intellectually and developmentally 
disabled clients who reside in the Properties,  

(3) that the bid will remain irrevocable until the closing of the 
Sale, if it is selected as the Successful Bidder or the Backup 
Bidder, unless otherwise agreed to by the Debtor, in consultation 
with the Creditors’ Committee and any such bidder,  

(4) that it has obtained all necessary organizational approvals to 
make its competing bid and to enter into and perform the 
Modified Sale Agreement, 

(5) that the Potential Bidder has not engaged in any collusion with 
respect to the bidding or the Sale, and 

(6) that the Potential Bidder has had the opportunity to conduct 
due diligence prior to its offer and does not require further due 
diligence, has relied solely upon its own independent review and 
investigation, and did not rely on any written or oral 
representation except as expressly provided in the Modified Sale 
Agreement (as defined below);  
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(ii) an executed copy of a Sale Agreement, as modified by the 
Potential Bidder in accordance with its bid (each a “Modified Sale 
Agreement”) and any other related agreements necessary for 
consummation of the bid;  

(iii) a copy of the Modified Sale Agreement electronically marked to 
clearly show the revisions in the Modified Sale Agreement (together 
with electronic clean and marked copies formatted as Microsoft Word 
documents or such other word processing format acceptable to the 
Debtor), each as marked against the Sale Agreement; and  

(iv) a completed Due Diligence Questionnaire (as defined below). 

(c) Minimum Bid. The amount of the purchase price in such bid must 
provide for cash, cash equivalent or net value to the estate that is at least in the 
amount of: $250,000 more than the value ascribed to the Agreements plus the 2% 
Break-Up Fee and $175,000 Expense Reimbursement (or $26,142,940) (the 
“Minimum Bid”).  In determining whether the aggregate consideration contained 
in a bid constitutes a Minimum Bid, the Debtor shall consult with the Committee 
regarding any determination of the value of the non-cash portion of such bid.  

(d) Financial Information.  The Bid Package must contain such 
financial and other information that will allow the Debtor to make a determination 
as to the bidder’s financial and other capabilities to consummate the transactions 
contemplated by the Modified Sale Agreement and to operate the Properties on an 
ongoing basis, including funding for required capital repairs. 

(e) Due Diligence Questionnaire.  The Bid Package must contain a 
completed Due Diligence Questionnaire, substantially in the form of Schedule 3 
to the Bid Procedures Order, which requests essential information necessary to 
determine, inter alia, a Potential Bidder’s funding commitment, financial ability to 
operate, and whether a Potential Bidder’s bid and future plans for the Properties 
preserves and advances the Debtor’s mission, and to what extent.  The Debtor 
reserves the right to seek additional due diligence from any Potential Bidder 
and/or Qualified Bidder at any time. 

(f) Additional Bid Protections.  The bid must not request or entitle the 
Potential Bidder to any termination fee, transaction or break-up fee, expense 
reimbursement, or similar type of payment. 

(g) Identity of Bidders.  Each Potential Bidder must fully disclose the 
identity of each entity that will be bidding for the Properties, as well as disclose 
the organization, form, the business conducted by each entity, the individual 
members or shareholders of each entity, and what, if any, connection the Potential 
Bidder has with the Debtor.  Potential Bidders shall be required to provide such 
additional information as the Debtor may require regarding a bidder’s ability to 
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satisfy the requirements of the transaction contemplated by the Modified Sale 
Agreement. 

(h) Contingencies.  The bid must not contain any contingencies of any 
kind, including, among others, obtaining (i) financing; (ii) shareholder, board of 
directors or other approval; (iii) the outcome or completion of due diligence.  
Each Potential Bidder must also affirmatively acknowledge that the Potential 
Bidder (i) had an opportunity to conduct due diligence regarding the Properties 
prior to making its offer and does not require further due diligence, (ii) has relied 
solely upon its own independent review, investigation, and/or inspection of any 
documents and/or the Properties in making its bid, and (iii) did not rely upon any 
written or oral statements, representations, promises, warranties, or guaranties 
whatsoever, whether express, implied, by operation of law, or otherwise, 
regarding the Properties, or the completeness of any information provided in 
connection therewith except as expressly stated in these Bid Procedures. 

(i) Deposit.  A Potential Bidder must deposit 5% of the initial 
purchase price set forth in Modified Sale Agreement (inclusive of all 
consideration to be paid, whether paid in cash, cash equivalents or any assumption 
of debt) with the Debtor in the form of a certified check or wire transfer on or 
before the Bid Deadline (the “Deposit”).  The Potential Bidder shall forfeit the 
Deposit if (i) the Potential Bidder is determined to be a Qualified Bidder and 
withdraws or modifies its bid other than as provided herein before the Bankruptcy 
Court approves the Debtor’s selection of the Successful Bidder and/or the Backup 
Bidder (each as defined below), or (ii) the Potential Bidder is a Successful Bidder 
or a Backup Bidder who is required to close under the Bid Procedures and (x) 
modifies or withdraws the bid without the Debtor’s consent before the 
consummation of the sale contemplated by the bid, or (y) breaches the provisions 
of the Modified Sale Agreement such that the Debtor would be entitled to retain 
the Deposit.  The Deposit shall be returned to the bidder (i) as soon as practicable 
if the bidder is not determined to be a Qualified Bidder or (ii) no later than five 
(5) business days after entry of the Sale Order if the bidder is a Qualified Bidder 
(who has not otherwise forfeited its Deposit), but is not the Successful Bidder or 
the Backup Bidder.  The Debtor will maintain any Deposit in a non-interest 
bearing Debtor account. 

(j) As Is. Where Is.  Any Modified Sale Agreement must provide that 
the Sale will be on an “as is, where is” basis and without representations or 
warranties of any kind except and solely to the extent expressly set forth in the 
existing Sale Agreements.  Each Qualified Bidder shall expressly acknowledge 
and represent that it has had an opportunity to conduct any and all due diligence 
regarding the Properties prior to making its bid and that it has relied solely upon 
its own independent review and investigation in making its bid, which 
acknowledgement and representation shall be binding in all respects.  

(k) Debtor’s Considerations.  The Debtor, after consultation with the 
Creditors’ Committee, will have the right to determine, in its sole discretion, that 
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a bid is not a Qualified Bid, if, among other factors: (A) the terms of the bid do 
not comport with or otherwise adequately address the Debtor’s mission, (B) the 
terms of the bid do not adequately address the continued care and residence of the 
existing client population consistent with the Debtor’s mission, and (C) the terms 
of the bid are materially more burdensome or conditional than the terms of the 
Agreements and are not offset by a material increase in purchase price, which 
determination may take into consideration: (1) whether the bid requires any 
indemnification of such Qualified Bidder; (2) whether the bid does not provide 
sufficient cash consideration; (3) whether the bid includes a non-cash instrument 
or similar consideration that is not freely marketable; (4) whether the Potential 
Bidder can obtain the consents and approvals, regulatory or otherwise, that may 
be required; or (5) any other factors the Debtor, after consultation with the 
Creditors’ Committee, may deem relevant.3 

(l) Qualification Objections.  If the Debtor determines that a bid is not 
a Qualified Bid, the Committee may, in its sole discretion, file an objection 
regarding such determination that a bid is not a Qualified Bid by filing a written 
objection (any such objection, a “Qualification Objection”) with the Court no 
later than __________, 2017 at 4:00 p.m. (the “Qualification Objection 
Deadline”).  The Court shall hold a hearing on any Qualification Objections on 
__________, 2017 at _______. 

The Debtor is offering to sell the Properties.  The Debtor, in consultation with the 
Creditors’ Committee, shall have the exclusive right to determine whether a bid is a Qualified 
Bid and shall notify bidders whether their respective bid(s) have been determined to be a 
Qualified Bid(s) prior to the commencement of the Auction.  The Debtor may reject any bid that 
is on terms more burdensome or conditional than the Agreements or is otherwise contrary to the 
best interests of the Debtor’s estate.  In addition to the requirements above, the Debtor may 
request any additional information from any bidder to assist the Debtor in making a 
determination as to whether a bid is a Qualified Bid.   

I. Qualification of the Stalking Horse Bid 

The Agreements shall constitute a Qualified Bid and the State/Providers shall be 
deemed a Qualified Bidder.  If no Qualified Bid other than that of the State/Providers’ is 
submitted by the Bid Deadline, the Debtor shall not conduct the Auction, but may proceed with 
the Sale Hearing and seek approval by the Bankruptcy Court of the Agreements and the 
transactions contemplated thereby, subject only to final approval of the Debtor’s Board of 
Trustees (the “Board”). 

J. Auction  

In the event that the Debtor timely receives at least one Qualified Bid for the 
Properties (excluding the State/Providers’) by the Bid Deadline, an Auction shall be conducted 

                                                
3 Notwithstanding the Bid Procedures, the Debtor reserves the right to entertain bids for the Properties that do not 
conform to one or more of the requirements set forth herein. 
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with respect to the Properties.  The Auction will take place at the offices of counsel to the 
Debtor, Garfunkel Wild, P.C., 111 Great Neck Road, Great Neck, NY 11021 on [TBD] starting 
at __:00 a.m. (EDT), or at such other later date and time or other place, as may be determined 
by the Debtor at or prior to the Auction.  The Auction shall be governed by the following 
procedures: 

(a) Participation. Only Qualified Bidders that have submitted a 
Qualified Bid and provided a Deposit(s) will be eligible to participate in the 
Auction, and each Qualified Bidder shall appear in person at the Auction (and any 
attorney for a Qualified Bidder may appear at the Auction at the discretion of the 
Qualified Bidder).  In the event the Qualified Bidder does not appear in person, 
but an attorney for the Qualified Bidder does appear, such attorney must provide 
documentation sufficient to satisfy the Debtor that such attorney has authorization 
to bid on behalf of the Qualified Bidder.  In the event a Qualified Bidder does not 
attend the Auction, the relevant Qualified Bid shall nonetheless remain fully 
enforceable against that Qualified Bidder.   

(b) Opening Auction Bid. After the Bid Deadline, but prior to the 
commencement of the Auction, the Debtor’s Board shall convene a meeting (the 
“Pre-Auction Meeting”), which meeting may be continued from time to time, the 
purpose of which shall be to review the Qualified Bids and determine, consistent 
with the Board’s dual duties to creditors and the Debtor’s Mission Objectives, 
which Qualified Bid constitutes the highest or otherwise best offer for the 
Properties (the “Starting Auction Bid”).  In determining the Starting Auction Bid 
the Board will consider a variety of factors including, without limitation, the 
monetary amount of each Qualified Bid, the extent of the changes to the Sale 
Agreements, the Qualified Bidder’s ability to consummate the Sale, the Qualified 
Bidder’s financial ability to finance the Properties’ continued operation and 
required capital repairs consistent with the Debtor’s not-for-profit mission as it 
relates to the Properties, the consistency of any Qualified Bid and the terms 
thereof with the Debtor’s not-for-profit Mission Objectives, including the 
continued care and housing of the Debtor’s former clients, the ability of a 
Qualified Bidder to obtain the necessary consents and/or regulatory approvals to 
consummate the proposed transaction, whether any Qualified Bid is materially 
more burdensome than any other Qualified Bid, and any other factors deemed 
relevant by the Board. Notwithstanding the submission of one or more Qualified 
Bids, it is possible that the Stalking Horse Bid may be designated as the Starting 
Auction Bid.  At or prior to the commencement of the Auction, the Debtor shall 
provide an overview of why the Board chose the Starting Auction Bid.   

(c) Bidding. Bidding at the Auction shall commence at the amount of 
the Starting Auction Bid.  As each subsequent bid must address both monetary 
and mission driven considerations, there shall be no pre-established bid 
increments, although the Debtor, in consultation with the Creditors Committee, 
reserves the right to establish a monetary overbid requirement at any time during 
the Auction.  After each successive bid is made, the Committee shall announce 
whether or not it is willing to support such bid as new highest and/or otherwise 
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best bid.  A statement of support by the Committee shall not be binding on the 
Debtor in any respect, and shall in no way be determinative of whether any such 
bid is ultimately determined by the Debtor’s Board to be higher and/or better than 
any other bid, but shall be a factor taken into consideration.  At no point during 
the Auction shall the Debtor be required to make any determinations as to 
whether or not any bid constitutes a higher or otherwise better bid than any other 
bid.   

(d) Auction Conclusion. The Auction shall continue until there is only 
one offer for the Property that the Committee determines it is willing to support as 
the highest or otherwise best offer from among the Qualified Bids submitted at 
the Auction (the “Committee Designated Bid”) at which time the Debtor shall 
announce that the Auction is closed.  As soon as practicable after the conclusion 
of the Auction, but in any event prior to the commencement of the Determination 
Meeting (defined below) each Qualified Bidder shall (i) complete and execute all 
Sale Agreements, contracts, instruments or other documents evidencing and 
containing the terms and conditions upon which such Qualified Bidder’s best and 
final bid was made (each a “Final Bid” and collectively the “Final Bids”), and 
(ii) supplement its Deposit by wire transfer or other immediately available funds 
so that, to the extent necessary, such Deposit equals 5% of their respective Final 
Bids. 

  The Debtor reserves its rights, in the exercise of its judgment, and in consultation 
with the Creditors’ Committee, to modify any non-material provisions of the Bid Procedures, 
including, without limitation, extending the deadlines set forth herein, adjourning the Auction 
and/or adjourning the Sale Hearing up to, and including, in open court without further notice 
consistent with the Sale Agreements and Bid Procedures Order. 

K. Determination of the Successful Bidder and Backup Bidder 

 As soon as practicable after the conclusion of the Auction, the Debtor’s Board 
shall convene a meeting (the “Determination Meeting”), which meeting may be continued from 
time to time, the purpose of which shall be to review the Final Bids and determine, consistent 
with the Board’s dual duties to creditors and the Debtor’s mission, which Final Bid submitted 
during the Auction is the highest or otherwise best Final Bid (the “Debtor Designated Final 
Bid”) and the next highest or otherwise best Final Bid (the “Debtor Designated Backup Bid”).    
The Creditors’ Committee will be invited to the Board Determination Meeting in order to present 
its opinions and analysis of the Final Bids, including, without limitation, the basis for its 
determination of the Committee Designated Bid.  In addition, each Qualified Bidder should 
make an authorized representative available, in person or telephonically, to address any further 
questions that may arise during the Board’s deliberations at the Determination Meeting.  The 
Board may consider a variety of factors in making this decision, including without limitation, the 
Committee Designated Bid, the financial consideration provided by any Qualified Bidder’s Final 
Bid, each Qualified Bidder’s financial ability to close the Sale (and the timeframe for going so), 
the consistency of any Final Bid and the terms thereof with the Debtor’s not-for-profit and 
charitable mission, including the continued care and housing of the Debtor’s former clients, the 
Qualified Bidder’s post-closing financial ability to operate the Properties and make required 
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capital repairs, the ability of a Qualified Bidder to obtain the necessary consents and/or 
regulatory approvals to consummate the proposed transaction, whether any Final Bid is 
materially more burdensome than any other Final Bid, and any other factors deemed relevant by 
the Board.   

L. Sale Hearing and Return of Deposits 

The Debtor Designated Final Bid, the Debtor Designated Backup Bid and, to the 
extent necessary, the Committee Designated Bid, will be subject to approval by entry of an order 
(the “Sale Order”) by the Bankruptcy Court after a hearing (the “Sale Hearing”) that will take 
place on [TBD], 2017 at __:00 _.m. (EDT).  The Sale Hearing may be adjourned from time to 
time without further notice to creditors or parties in interest other than by announcement of the 
adjournment in open court.   

At least two (02) days prior to the Sale Hearing, the Debtor shall file a “Notice of 
Auction Results”, which will contain the following information: 

(a) The Board’s determination of the Debtor Designated Final Bid and 
the key terms of such bid; 

(b) The Board’s determination of the Debtor Designated Backup Bid 
and the key terms of such bid; and 

(c) To the extent the Debtor Designated Final Bid and the Committee 
Designated Bid are not the same, the Committee Designated Bid and the key 
terms of such bid. 

The Qualified Bid determined by the Bankruptcy Court to be the highest or best 
Bid, whether it be the Debtor Designated Final Bid or the Committee Designated Bid, shall be 
deemed the Successful Bid and the next highest bid shall be deemed the Backup Bid.  The 
Successful Bid shall remain open and irrevocable until Closing.  The Qualified Bidder 
determined by the Bankruptcy Court to have submitted the Successful Bid shall become the 
“Successful Bidder” and shall have such rights and responsibilities of the purchaser, as set forth 
in the Successful Bidder’s Final Sale Agreement.  

 Upon approval of the Backup Bid by the Bankruptcy Court, the Backup Bid shall 
remain open and irrevocable until the closing of the Sale, unless otherwise agreed to by the 
Debtor, in consultation with the Creditors’ Committee, and any such bidder.  The Qualified 
Bidder determined by the Bankruptcy Court to have submitted the Backup Bid shall become the 
“Backup Bidder,” and subject to the rights of the Successful Bidder, shall have such rights and 
responsibilities as set forth in the Backup Bidder’s Final Sale Agreement (the “Backup 
Agreements”).  The Backup Bidder’s Deposit will be returned by the Debtor upon the earlier of 
consummation of the Sale of the Properties to the Successful Bidder or revocation of the Backup 
Agreements by the Backup Bidder in accordance with its terms.  In the event the Backup Bidder 
is determined to become the Successful Bidder, the Deposit shall be either applied or forfeited, 
as the case may be. 
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No offer shall be deemed accepted unless and until it is approved by the 
Bankruptcy Court. 

Objections, if any, to the Sale Motion and any filed supplements thereto, shall: (i) 
be in writing; (ii) specify with particularity the basis of the objection; and (iii) be filed with the 
Bankruptcy Court and simultaneously served on: (a) the Office of the United States Trustee, 
Office of The United States Trustee, Alfonse D’Amato Federal Courthouse, 560 Federal Plaza, 
Central Islip, NY 11722, Attn: Stan Yang, Trial Attorney, (b) counsel to the Debtor, Garfunkel 
Wild, P.C., 111 Great Neck Road, Great Neck, New York, 11021, Attn: Burton Weston, Esq. 
and Adam T. Berkowitz, Esq.; (c) counsel for the State, Winston & Strawn, LLP, 200 Park 
Avenue, New York, NY 10166, Attn: David Neier, Esq.; (d) counsel to the Creditors’ 
Committee, Pachulski Stang Ziehl & Jones LLP, 780 Third Avenue, 36th Floor, New York, New 
York 10017, Attn:  Robert J. Feinstein, Esq. and Ilan D. Scharf; and (e) counsel to the Successful 
Bidder and the Backup Bidder, so as to be actually received by 4:00 p.m. (EST) on [TBD], 
2017 (the “Objection Deadline”). 

M. Consummation of the Sale with Backup Bidder 

Subject to entry of the Sale Order, following the Sale Hearing, if for any reason 
the Successful Bidder fails to consummate the purchase of the Properties, then the Backup 
Bidder will automatically be deemed to have submitted the highest or otherwise best bid and the 
Debtor and the Backup Bidder may proceed to effect the sale of the Properties to the Backup 
Bidder as soon as is commercially reasonable without further order of the Bankruptcy Court.  If 
the Successful Bidder’s failure to consummate the purchase is the result of a breach by the 
Successful Bidder, its Deposit(s) shall be forfeited to the Debtor and the Debtor specifically 
reserves the right to seek all available damages from the defaulting bidder. 

N. Jurisdiction 

The Bankruptcy Court shall retain exclusive jurisdiction over any matter or 
dispute relating to the Sale of the Properties, the Bid Procedures, the Sale Hearing, the Auction, 
the Successful Bid, the Backup Bid, and/or any other matter that in any way relates to the 
foregoing.  
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SCHEDULE II 

NOTICE OF AUCTION 
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 BID DEADLINE: [TBD], 2017 AT 4:00 P.M. (EDT) 
 QUALIFICATION OBJECTION DEADLINE: [TBD], 2017 AT 4:00 P.M. (EDT) 
 QUALIFICATION HEARING (IF NECESSARY) [TBD], 2017 AT 4:00 P.M. (EDT) 
 OBJECTION DEADLINE: [TBD], 2017 AT _:00 _.M. (EDT) 
 AUCTION: [TBD], 2017 AT _:00 _.M. (EDT) 
 SALE HEARING: [TBD], 2017 AT _:00 _.M. (EDT) 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 
--------------------------------------------------------------x 
In re: 

FEDERATION EMPLOYMENT AND     Chapter 11 
GUIDANCE SERVICE, INC. d/b/a FEGS1,    Case No. 15-71074 (REG) 

Debtor. 

---------------------------------------------------------------x 

NOTICE OF AUCTION AND HEARING TO  
CONSIDER APPROVAL OF THE SALE OF DEBTOR’S  

REMAINING RESIDENTIAL REAL ESTATE PORTFOLIO  
 

NOTICE IS HEREBY GIVEN, as follows: 

1. On July ___, 2017, Federation Employment and Guidance Service, Inc. 

d/b/a FEGS, (“FEGS” or the “Debtor”), as debtor-in-possession in this chapter 11 case (the 

“Chapter 11 Case”), by and through its attorneys, Garfunkel Wild, P.C., filed a motion (the 

“Motion”)2 which in part sought entry of an Order (the “Bid Procedures Order”) pursuant to 

§§ 105 and 363 of title 11 of the United States Code (the “Bankruptcy Code”), Rule 6004 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), Rule 6004-1 of the Local 

Bankruptcy Rules for the Eastern District of New York, and Administrative Order No. 557 of 

the Bankruptcy Court for the Eastern District of New York (a) approving the proposed Bid 

Procedures and the schedule to be used in connection with the proposed  sale (the “Sale”) of the 

Debtor’s portfolio of real property and cooperative apartment units located within New York 

City and Long Island (the “Properties” and each a “Property”), free and clear of all liens, 

claims and encumbrances, security interests and other interests (collectively, the 

“Encumbrances”), to certain not-for-profit providers which were transferees of the Debtor’s 

                                                
1 The last four digits of the Debtor’s federal tax identification number are 4000. 
2 Capitalized terms used herein, unless herein defined, are used with the meanings ascribed to such terms in the 
Motion. 
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behavioral health and developmentally disabled programs (the “Providers”) pursuant to the 

terms of the Agreements (as defined in the Motion) or to any competing bidder (the “Successful 

Bidder”) that submits a higher or better offer for the Properties, (b) approving and scheduling 

an auction  (the “Auction”) and a Sale Hearing to approve the Sale of the Properties; and (c) 

approving the form and manner of the notice of the Auction and Sale Hearing. 

2. A copy of each of the Motion, the Bid Procedures, and the Bid Procedures 

Order may be obtained by: (i) accessing the Bankruptcy Court’s website at 

www.nyeb.uscourts.gov (password required); (ii) accessing the Debtor’s Claims Agent’s website 

at www.omnimgt.com/FEGS; (iii) going in person to the Office of the Clerk of the Bankruptcy 

Court at the United States Bankruptcy Court, Eastern District of New York, Alfonse M. 

D’Amato U.S. Courthouse, 290 Federal Plaza, Central Islip, NY 11722, or (iv) contacting Burton 

S. Weston, Esq. or Adam T. Berkowitz of Garfunkel Wild, P.C., Counsel to the Debtor, at 111 

Great Neck Road, Great Neck, NY 11021, by telephone at (516) 393-2200 or by email to 

bweston@garfunkelwild.com or aberkowitz@garfunkelwild.com. 

3. As set forth in the Bid Procedures, the Sale of the Properties remains 

subject to higher or better offers for the Properties and Bankruptcy Court approval. 

4. All interested parties are invited to make competing offers for all of the 

Properties, or such lesser amount as may be agreed to by the Debtor, in accordance with the 

terms of the Bid Procedures and Bid Procedures Order.  The deadline to submit competing offers 

(the “Bid Deadline”) is [TBD], 2017 at _:00 _.m. (EDT).   

5. Pursuant to the Bid Procedures Order, if a Qualified Bid is received (other 

than the Providers’) 3, the Auction will take place at the offices of counsel to the Debtor, 

Garfunkel Wild, P.C., 111 Great Neck Road, Great Neck, NY 11021 on [TBD] starting at __:00 

a.m. (EDT), or at such other later date and time or other place, as may be determined by the 

Debtor at or prior to the Auction.  The Auction shall be governed by the procedures set forth  in 

the Bid Procedures and Bid Procedures Order. 

                                                
3   If the Debtor determines that a bid is not a Qualified Bid, the Committee may, in its sole discretion, file an 
objection regarding such determination that a bid is not a Qualified Bid by filing a written objection (any such 
objection, a “Qualification Objection”) with the Court no later than __________, 2017 at 4:00 p.m. (the 
“Qualification Objection Deadline”).  The Court shall hold a hearing on any Qualification Objections on 
__________, 2017 at _______ 
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6. The Bid Procedures Order further provides that a Sale Hearing will be 

held on [TBD], 2017 at _:00 _.m. (EDT) before the Honorable Robert E. Grossman, United 

States Bankruptcy Judge, at the United States Bankruptcy Court, Eastern District of New York, 

Alfonse M. D’Amato U.S. Courthouse, 290 Federal Plaza, Central Islip, NY 11722 (the 

“Bankruptcy Court”), which hearing may be adjourned from time to time, including, without 

limitation, by announcing such adjournment on the record at the Sale Hearing.   

7. At the Sale Hearing, the Debtor will request that the Bankruptcy Court 

enter an order, among other things, approving the highest or best bid for the Properties, or the 

Agreements (if no Qualified Bid is received which will be determined as described in the Bid 

Procedures), pursuant to which the Debtor will transfer the Properties.  The Debtor will request 

that the transfer of the Properties be free and clear of Encumbrances and that such transfer be 

approved pursuant to applicable non-bankruptcy law, notably §§ 510 and 511 of New York’s 

Not-for-Profit Corporation Law. 

8. At the Sale Hearing, the Bankruptcy Court may enter such Orders as it 

deems appropriate under applicable law and as required by the circumstances and equities of this 

Chapter 11 case.   

9. Objections, if any, to the proposed Sale of the Properties must be made in 

writing, must state with particularity the reasons for the objection or response, and must be filed 

with the Clerk of the Bankruptcy Court, Eastern District of New York, Alfonse M. D’Amato 

U.S. Courthouse, 290 Federal Plaza, Central Islip, NY 11722, must conform to the Bankruptcy 

Rules and the Local Rules of the Bankruptcy Court, must set forth the name of the objecting 

party, the nature and basis of the objection and the specific grounds therefore and must be served 

upon: (a) the Office of the United States Trustee, 560 Federal Plaza, Central Islip, New York 

11722, Attn: Stan Yang, Trial Attorney, (b) counsel to the Debtor, Garfunkel Wild, P.C., 111 

Great Neck Road, Great Neck New York, 11021, Attn: Burton Weston, Esq., Adam T. 

Berkowitz, Esq., and Phillip Khezri, Esq.; (c) counsel for the Providers, Winston & Strawn, LLP, 

200 Park Avenue, New York, NY 10166, Attn: David Neier, Esq.; and (e) counsel to the 

Creditors’ Committee, Pachulski Stang Ziehl & Jones, LLP, 780 Third Avenue, 34th Floor, New 

York, NY 10017, Attn: Robert J. Feinstein, Esq. and Ilan Scharf, Esq. so as to be actually 

received by 4:00 p.m. (EDT) on [TBD], 2017. 
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10. Requests for information concerning the Sale of the Properties should be 

directed by written or telephonic request to: Burton S. Weston, Esq. or Adam T. Berkowitz of 

Garfunkel Wild, P.C., Counsel to the Debtor, at 111 Great Neck Road, Great Neck, NY 11021, 

by telephone at (516) 393-2200 or by email at bweston@garfunkelwild.com or 

aberkowitz@garfunkelwild.com and/or Ilan Scharf, Esq., of Pachulski Stang Ziehl & Jones, 

LLP, Counsel to the Creditors’ Committee, at 780 Third Avenue, 34th Floor, New York, NY 

10017, by telephone at (212) 561-7700 or by email to ischarf@pszjlaw.com. 

 
DATED: Great Neck, New York 
  ________, 2017 
 

GARFUNKEL WILD, P.C. 
Counsel for the Debtor 
 
By:        
Burton S. Weston, Esq. 
Adam T. Berkowitz, Esq. 
111 Great Neck Road 
Great Neck, NY 11021 
Telephone No.: (516) 393-2200 

 

Case 8-15-71074-reg    Doc 916-3    Filed 07/14/17    Entered 07/14/17 10:33:46



 

11 
4367201v.8 

SCHEDULE III 

DUE DILIGENCE QUESTIONNAIRE 
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FEDERATION EMPLOYMENT AND GUIDANCE SERVICE, INC. 

Chapter 11 Case No. 15-71074 – U.S. Bankruptcy Court Eastern District of New York 

DUE DILIGENCE QUESTIONNAIRE RELATING TO PROPOSED SALE OF 
REMAINING RESIDENTIAL REAL ESTATE PORTFOLIO 

INTRODUCTION 

Federation Employment and Guidance Service, Inc. (“FEGS”) is a not-for-profit health 
and human services organization which provided, among other things, a broad range of health 
and social services to clients with developmental disabilities and serious behavioral health issues.  
A sizeable number of these clients resided in properties owned by FEGS (the “Properties”). 

The behavioral health programs (“BH Programs”) and developmentally disabled 
programs (“DD Programs) administered by FEGS were overseen and funded, respectively by the 
New York State Office of Mental Health (“OMH”) and Office for People With Developmental 
Disabilities (“OPWDD”).  At the outset of the FEGS Chapter 11 filing, these Programs were 
transferred to other social service providers (the “Providers”) designated by OMH and OPWDD.  
To ensure that residents would not be displaced and clients would continue to receive 
uninterrupted care until a long term strategy could be developed for the disposition of the 
Properties, the Properties were leased on a short term basis to the Providers. 

FEGS has determined that a bulk sale of the Properties would be in the best interests of 
the estate and creditors generally.  Accordingly, FEGS has entered into Agreements with the 
State/Providers to sell them the Properties housing their Program clients.  The aggregate bid of 
the Providers is subject to higher and better offers as outlined in the Bankruptcy Court’s Order 
Approving Bid Procedures and granting related relief, dated August __, 2017 (the “Bid 
Procedures Order”). 

Consistent with the obligations of the FEGS Board of Trustees to both ensure fair value is 
received for the Properties and that the not-for-profit mission to provide quality health and 
human services to a seriously at-risk population consistent with the objectives outlined below is 
continued and preserved, the Board, in ultimately determining the highest or best offer for the 
Properties, will consider, among other things, not only the economics of the bid and the Bidder’s 
financial ability to close, but the Bidder’s commitment to preserving and continuing the FEGS 
Mission Objectives, its financial strength and capitalization to administer the Properties in the 
future and its ability to ensure that client residents are best protected and will have continued 
access to the Properties. 

Completion of this Due Diligence Questionnaire, a required component of any bid as 
provided by the Bid Procedures Order, is intended to assist the Debtor, its Board and the 
Committee in evaluating these issues. 

THE FAILURE TO PROPERLY AND FULLY COMPLETE THIS 
QUESTIONNAIRE MAY LEAD TO DISQUALIFICATION OF THE BID 
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MISSION OBJECTIVES 

As the Debtor’s portfolio of services expanded over the years into many human service 
disciplines, the Debtor remained committed to a comprehensive service delivery model that was 
responsive to the behavioral health and/or intellectual and developmental needs of a largely 
fragile population with the goal of enabling them to achieve social and economic self-
sufficiency. 

While many of the Debtor’s former clients will never be able to fully achieve self-
sufficiency, an integral component of the Debtor’s efforts was the provision of housing and 
social and life skills training for its former clients.  Any disruption to those housing arrangements 
and the attendant relationship residents have built with each other and their communities could 
have serious negative impacts on former clients and would not be in line with the Debtor’s 
mission. 

Accordingly, the Debtor requires that Potential Bidders demonstrate how their respective 
bids either ensures the continued access and residence of existing clients at the Properties or how 
such bid otherwise addresses the Debtor’s mission of enabling its former behavioral and/or 
intellectually and developmentally disabled clients to achieve as great a degree of social and 
economic self-sufficiency as possible. 

QUESTIONNAIRE 

1.  Identity of Bidder: 

a.  Is the Bidder an existing or newly formed entity?  Is Bidder purchasing for its 
own account or is it partnering with others (an “Affiliated Party”)?   

b.  Identify each of the principals of the Bidder and any Affiliated Party.   

c.  Has the Bidder, any Affiliated Party or any principal thereof been, within the 
past ten years: (i) the subject of any investigatory findings by any Federal, State, City or other 
local agency; (ii) currently under any investigation or audits (other than routine year end audits) 
by any governmental agency; (iii) had a request for licensure or similar operating authority 
denied by any governmental agency; (iv) had any license or similar operating authority 
suspended or revoked; or (v) had any contract, grant or program suspended, revoked or otherwise 
terminated for breach, inadequate performance or other financial or operational reasons? 

2.  Agreements with OMH, OPWDD and Other Governmental Agencies 

a.  Does the Bidder, any Affiliated Party or any principal thereof have any 
contracts or leases with, or licenses or operating rights granted by, OMH or OPWDD?  If so, 
please describe the nature and terms of the contract, lease, license or operating rights. 

b.  Does the Bidder, any Affiliated Party or any principal thereof currently have 
any contracts, licenses or operating rights granted by any other governmental agency?  If so, 
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please identify the governmental agency, the nature of the contract, license or operating rights 
and a summary of the terms and conditions thereof. 

c.  Does the Bidder, any Affiliated Party or any principal thereof currently lease 
any property to any other governmental or not-for-profit agency?  If so, please identify the 
governmental agency, describe the use of the property, and provide a summary of the terms and 
conditions of the lease arrangement. 

3.  Financing and Operating Costs 

a.  Provide evidence of financing commitment or cash resources sufficient to fund 
purchase price for the Properties.  Provide identity of lender. 

b.  Provide historical financial statements for the Bidder, any Affiliated Party and 
any principal thereof covering each of the last three (03) years. 

c.  Provide budgets or projections of operating costs of the Properties for the next 
30 and 60 month periods. 

d.  Has any budget for capital repairs and/or improvements of the Properties been 
developed by the Bidding Parties? 

e.  Provide evidence of capitalization to fund operations, improvements and 
required repairs of the Properties. 

f.  If the Bidder is a for-profit entity, how does Bidder intend to fund and 
recapture more than $1 million in property taxes that currently are not payable by a not for profit 
owner?  Is the expectation that the funds will be recovered through higher rental payments than 
are currently funded to the Providers by OMH and OPWDD under their contracts? 

g.  If no rental payments are received by the Bidder until new leases can be 
negotiated with the Providers and the State (which funds rental payments through Program 
contracts), how does bidder intend to fund the operating shortfall and recapture those expenses?  
How would it fund necessary capital improvements and repairs during that period and recapture 
that expense?   

4.  Continuation and Preservation of Mission Objectives 

a.  Please describe in detail Bidder’s intended short term and long term plans for 
the Properties.  What steps, if any, does Bidder propose to take to preserve and continue the 
Mission Objectives of FEGS? 

b.  Please describe the terms of long term leases with the Providers that would be 
acceptable to Bidder.  Has the Bidder done a market valuation of prospective lease rates with 
regard to the Properties? 

c.  If long term leases of the Properties with the Providers and the State cannot be 
negotiated, what is the Bidder’s plan with respect to the Properties and the current residents?  
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Has the Bidder developed a plan to address the possible relocation of residents, the timelines it 
might take to accomplish, and the anticipation of litigation by the residents? 

d.  What is Bidder’s experience with housing residents with serious behavior 
health issues or developmental disabilities? 
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EXHIBIT D 

Sale Order 
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UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF NEW YORK 
-----------------------------------------------------------x 
In re: 

FEDERATION EMPLOYMENT AND   Chapter 11 
GUIDANCE SERVICE, INC. d/b/a FEGS1,   Case No. 15-71074 (REG) 
     

Debtor.    
-----------------------------------------------------------x 

ORDER APPROVING SALE OF SUBSTANTIALLY ALL OF DEBTOR’S REMAINING 

RESIDENTIAL REAL ESTATE ASSETS, FREE AND CLEAR OF ALL LIENS, 

CLAIMS, AND ENCUMBRANCES, PURSUANT TO BANKRUPTCY AND 

APPLICABLE NON-BANKRUPTCY LAW, AND GRANTING RELATED RELIEF 
 

Upon the motion (the “Motion”) [Docket No. __] dated ____, 2017 of Federation 

Employment and Guidance Service, Inc. d/b/a/ FEGS, (the “Debtor”), as debtor and debtor-in-

possession in this Chapter 11 case, by its counsel, Garfunkel Wild, P.C., for entry of an Order 

pursuant to §§ 105, 363, and 541 of Title 11 of the United States Code (the “Bankruptcy 

Code”), Rules 2002, 6004, and 9019 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”), Rule 6004-1 of the Local Bankruptcy Rules for the Eastern District of 

New York, Administrative Order No. 557 of the Bankruptcy Court for the Eastern District of 

New York, and §§ 510 and 511 of New York’s Not-for-Profit Corporation Law (“NPCL”) 

approving: (i) certain Purchase and Sale Agreements (each a “Sale Agreement”, and 

collectively, the “Sale Agreements”) with certain not-for-profit providers that were transferees 

of the Debtor’s behavioral health and intellectually and developmentally disabled programs (the 

“Providers”) for the sale and conveyance (the “Sale”) of the Debtor’s portfolio of remaining 

residential real property, cooperative apartment units, and a sponsorship interest in a housing 

corporation, each of which is located within New York City and Long Island (the “Properties” 

                                                
1 The last four digits of the Debtor’s federal tax identification number are 4000. 
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and each a “Property”); and (ii) a Settlement Agreement (the “Settlement Agreement,” and 

collectively with the Sale Agreements, the “Agreements”) among the Official Committee of 

Unsecured Creditors (the “Creditors’ Committee”), the New York State Office of Mental 

Health (“OMH”), the New York State Office for People With Developmental Disabilities 

(“OPWDD”), the Dormitory Authority of the State of New York (“DASNY”), New York State 

Department of Labor (the “DOL”), New York City Industrial Development Agency 

(“NYCIDA”), Suffolk County Industrial Development Agency (“SCIDA”) and Bank of New 

York Mellon, in its capacity as Bond Trustee with respect to certain bond obligations of the 

Debtor (the “Bond Trustee”) waiving and/or reclassifying certain claims of OMH, OPWDD and 

the DOL and providing additional consideration for the Sale; or, in the alternative (iii) the Sale of 

the Properties to any person or entity making a higher or better bid therefor; and upon the 

Debtor’s representation in the Motion that the Debtor intends to file a Chapter 11 plan, in due 

course, and, thus, reserves all rights to seek the benefits of Bankruptcy Code § 1146(a) with 

regard to any applicable real estate transfer taxes arising as a result of the Sale Agreements; and 

upon this Court’s prior order, dated _____, 2017 (the “Bid Procedures Order”) [Docket No. 

XXX], approving certain bid procedures and bid protections (the “Bid Procedures”), and 

scheduling an auction (the “Auction”) and a hearing (the “Sale Hearing”) on the Motion; and 

good and sufficient notice of the Motion, the Bid Procedures Order, the Auction2, and the Sale 

Hearing having been given to all parties entitled thereto as reflected in the Affidavits of Service 

[Docket Nos. XXX and XXX] and Certification of Publication of Notice of Auction [Docket No. 

XXX]; and the Debtor having received [one (1) Qualified Bid in addition to the Provider’s 

Stalking Horse bid before the Bid Deadline]; and the Debtor having conducted an Auction on 

                                                
2 Capitalized terms not defined herein shall have the meaning ascribed to them in the Motion or the Bid Procedures 
Order. 
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____, 2017 in accordance with, and having otherwise complied in all respects with, the Bid 

Procedures Order and the Bid Procedures; and the Sale Hearing having been held on ______, 

2017; 

NOW, THEREFORE, upon the record of the Bid Procedures Hearing, the Sale 

Hearing, and upon all of the prior pleadings and proceedings in this case, and after due 

deliberation thereon and good cause appearing therefor; 

IT IS HEREBY FOUND AND DETERMINED THAT: 

A. This Court has jurisdiction over the Motion and the relief requested 

therein pursuant to 28 U.S.C. §§ 157 and 1334 and this matter is a core proceeding pursuant to 

28 U.S.C. § 157(b)(2)(A), (N) and (O).  Venue of this case and the Motion in this district is 

proper under 28 U.S.C. §§ 1408 and 1409. 

B. The statutory predicates for the relief sought in the Motion are §§ 105, 

363, and 541 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, and 9019, Rule 6004-1 of 

the Local Bankruptcy Rules for the Eastern District of New York, Administrative Order No. 557 

of the Bankruptcy Court for the Eastern District of New York, and NPCL §§ 510 and 511. 

C. The bid made by the Providers with the financial support of the State of 

New York (collectively, the “State/Providers”), comprised of cash (the “Cash Portion”) and 

non-cash consideration (the “Mortgage Portion”) as set forth in the Sale Agreements, the 

waiver and reclassification of claims as set forth in the Settlement Agreement, and such other 

terms and conditions set forth in the Agreements, constitutes the highest or best bid for the 

Properties (the “Successful Bid”). 

D. [The bid made by XXXX (the “Backup Bidder”), in the amount of 

$XXXX, subject to the terms, conditions, and requirements of the sale agreement executed and 
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delivered by the Backup Bidder under the Bid Procedures (the “Backup Agreement”), was the 

second highest or best bid (the “Backup Bid”).] 

E. Proper, timely, adequate and sufficient notice of the Motion and the relief 

requested therein, the Auction, the Sale Hearing, and the transactions described in the 

Agreements has been provided by the Debtor in accordance with §§ 102(1) and 363 of the 

Bankruptcy Code and Bankruptcy Rules 2002 and 6004, and in compliance with the Bid 

Procedures Order.   

F. As demonstrated by (i) testimony and/or other evidence proffered or 

adduced at the Bid Procedures Hearing and/or the Sale Hearing and (ii) the representations of 

counsel made on the record at the Bid Procedures Hearing and/or the Sale Hearing, the Debtor 

has conducted the Sale process in compliance with the Bid Procedures and the Bid Procedures 

Order. 

G. Creditors, parties-in-interest, Potential Bidders, and other entities have 

been afforded a reasonable opportunity to submit a Qualified Bid for the purchase of the 

Properties.  A reasonable opportunity to object or be heard regarding the Motion and the relief 

requested therein has been afforded to all interested persons and entities, with no objections 

having been received. 

H. The Debtor has the authority to consummate the Agreements and all other 

documents contemplated thereby, and no consents or approvals, other than those expressly 

provided for in the Agreements, are required for the Debtor to consummate the transactions 

contemplated in the Sale Agreements.  

I. Approval of the Agreements and consummation of the transactions 

contemplated therein are in the best interests of the Debtor’s estate, its creditors, and other 
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parties-in-interest.  The Settlement Agreement is fair and equitable and falls above the lowest 

range of reasonableness.  

J. The Debtor has demonstrated (i) good, sufficient, and sound business 

purpose and justification and (ii) compelling circumstances for consummation of the Agreements 

pursuant to §§ 363(b) and (f) of the Bankruptcy Code and/or Bankruptcy Rule 9019.  

K. The Agreements were negotiated, proposed and entered into by and 

between the Debtor and the State/Providers without collusion, in good faith, and from arms’-

length bargaining positions.  Neither the Debtor nor the State/Providers have engaged in any 

conduct that would cause or permit the avoidance of the Agreements or the consummation of the 

transaction contemplated therein, or the imposition of costs or damages under § 363(n) of the 

Bankruptcy Code.  The State/Providers are not an “insider” or “affiliate” of the Debtor (as those 

terms are defined in the Bankruptcy Code).  The Agreements and transactions contemplated 

thereby shall not be avoidable under §363(n) of the Bankruptcy Code, and no party shall be 

entitled to damages or other recovery pursuant to §363(n) of the Bankruptcy Code in respect of 

the Agreements and transactions contemplated thereby. 

L. The State/Providers are good faith purchasers under § 363(m) of the 

Bankruptcy Code and, as such, are entitled to all of the protections afforded thereby in that:  

(a) the State/Providers recognized that the Debtor was free to deal with any other party interested 

in a transaction regarding the Sale; (b) the State/Providers agreed to provisions in the 

Agreements that would enable the Debtor to accept a higher or better offer with respect to the 

Sale of the Properties; (c) the State/Providers made the highest or best bid with respect to the 

Sale of the Properties; (d) all payments to be made by or to the State/Providers, and other 

agreements or arrangements entered into by the State/Providers in connection with the 
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transactions have been disclosed; and, (e) the negotiation and execution of the Agreements, and 

any other agreements or instruments related thereto were in good faith and at arm’s-length 

between the State/Providers and the Debtor.  The State/Providers have acted in good faith within 

the meaning of § 363(m) of the Bankruptcy Code.  Accordingly, any reversal or modification on 

appeal of the authorization provided herein to consummate the transactions contemplated in the 

Agreements shall not affect the validity of the Sale of the Properties to the State/Providers. 

M. The terms and conditions of the Agreements are fair and reasonable.  The 

aggregate consideration provided by the State/Providers for the Properties pursuant to the 

Agreements: (i) is fair and reasonable, (ii) is the highest or best offer for the Properties, (iii) will 

provide a greater recovery for the Debtor’s creditors than would be provided by any other 

practical available alternative, and (iv) constitutes reasonably equivalent value and fair 

consideration under the Bankruptcy Code and the laws of the United States, any state, territory, 

possession, or the District of Columbia.  

N. The Debtor and the State/Providers are not and will not be liable to any 

agent, broker, person or firm acting or purporting to act on behalf of either the Debtor or the 

State/Providers for any commission, broker’s fee or finder’s fee with respect to the Sale of the 

Properties.  

O. All Properties constitute property of the Debtor’s estate and the Debtor is 

the sole and lawful owner of such Properties, and holds good title thereto.  The transfer of the 

Properties by the Debtor to the Providers will be a legal, valid, and effective transfer of the 

Properties, and will vest the Providers with all right, title, and interest of the Debtor in and to the 

Properties free and clear of all liens, claims, interests, obligations, rights, charges and 

encumbrances, except as specifically provided in the Agreements.   
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P. Except as set forth in the Agreements, the Properties are sold free and 

clear of all, liens, interests, claims (including, any “claim” as defined in § 101(5) of the 

Bankruptcy Code), and encumbrances (collectively, the “Liens” and individually, a “Lien”) 

because one or more of the standards set forth in §§ 363(f)(1)–(5) have been satisfied with regard 

to each such Lien.  Those non-Debtor parties with Liens in or with respect to the Properties who 

did not object, or who withdrew their objections to the Sale or the Motion, are deemed to have 

consented to the Sale of the Properties free and clear of those non-Debtor parties’ Liens in the 

Properties pursuant to § 363(f)(2) of the Bankruptcy Code. 

Q. Pursuant §§ 363(d) and 1221(e) of the Bankruptcy Code, the Court has 

jurisdiction and authority to approve the Agreements and the transactions contemplated therein 

under the applicable provisions of the NPCL. 

R. The Debtor’s Board has adopted a resolution recommending the Sale of 

the Properties to the State/Providers pursuant to the terms of the Agreements after conducting a 

vote at a special meeting, which was properly noticed upon the members of the Board, with two-

thirds or more of Board members approving the terms of the Agreements. 

S. The transactions contemplated in the Sale Agreements are fair and 

reasonable, reflect fair consideration, reasonably balance the Debtor’s Mission Objectives with 

its obligation to its creditors, and otherwise satisfy NPCL §§ 510 and 511 in all respects. 

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND 

DECREED THAT:  

General Provisions 

1. The Motion is granted to the extent set forth herein. 
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2. The findings of fact set forth above and conclusions of law set forth herein 

constitute this Court’s findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052, 

made applicable to this case pursuant to Bankruptcy Rule 9014.  To the extent any finding of fact 

later shall be determined to be a conclusion of law, it shall be so deemed, and to the extent any 

conclusion of law later shall be determined to be a finding of fact, it shall be so deemed.  

3. All objections, if any, to the Motion or the relief requested therein that 

have not been withdrawn, waived, or settled, and all reservations of rights included in such 

objections, are hereby overruled on the merits with prejudice, and in each case, all parties which 

asserted such objections and reservations of rights are enjoined from taking any action against 

the State/Providers or any other purchaser of the Properties, their affiliates or any agent of the 

foregoing to recover any claim which such person or entity has solely against the Debtor or its 

estate. 

Approval of the Sale Agreements 

4. Based on the record before the Court, the State/Providers’s offer for the 

Properties, as embodied in the Agreements, is the highest or otherwise best offer for the 

Properties.  [The Bid by the Backup Bidder in the amount $XXX is hereby deemed the Backup 

Bid, subject to the terms, conditions, and requirements of the sale agreement executed and 

delivered by the Backup Bidder under the Bid Procedures.] 

5. The Sale Agreements, and all of the terms and conditions and transactions 

contemplated by the Sale Agreements, are hereby authorized and approved pursuant to §§ 105(a) 

and 363 of the Bankruptcy Code.  

6. Pursuant to § 363 of the Bankruptcy Code, the Debtor is authorized to 

consummate the transactions contemplated in the Sale Agreements, pursuant to and in 
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accordance with the terms and conditions of each respective Sale Agreement, and the Debtor 

shall at all times act in accordance with the terms thereof and this Order.  

7. The Debtor is authorized to execute and deliver, and empowered to 

perform under, and consummate the Sale Agreements, together with all additional instruments 

and documents that may be reasonably necessary to consummate and close the transaction 

contemplated therein and convey the Properties to the State/Providers in accordance with the 

terms and conditions of the Sale Agreements and this Order. 

8. In the event that, for any reason, no closings have occurred under the Sale 

Agreements with the State/Providers within such deadlines and in accordance with such terms as 

set forth in the Sale Agreements, and the Debtor and State/Providers have not otherwise 

stipulated to a reasonable extension of the State/Providers’ time to close, then the Backup Bidder 

will automatically be deemed to have submitted the highest or otherwise best bid, and the Debtor 

and Backup Bidder may proceed to effect the sale of the Properties to the Backup Bidder as soon 

as is commercially reasonable without further order of the Bankruptcy Court upon the terms and 

conditions of the Backup Bid, and the Backup Bidder shall be afforded all of the rights and 

protections afforded to the State/Providers pursuant to this Order. 

9. This Order shall be binding in all respects upon (a) the Debtor, (b) the 

estate, (c) all creditors, (d) all holders of Liens (except as otherwise specifically provided in the 

Agreements) whether known or unknown against the Properties, (e) the State/Providers, and all 

successors and assigns of the State/Providers, (f) the Backup Bidder, and all successors and 

assigns of the Backup Bidder and (g) any trustees, if any, subsequently appointed in the Debtor’s 

Chapter 11 case or upon a dismissal or conversion of this case under Chapter 7 of the 

Bankruptcy Code.  This Order and the Sale Agreements shall inure to the benefit of the Debtor, 
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its estate and creditors, the State/Providers, and the respective successors and assigns of each of 

the foregoing. 

Approval of the Sale Agreements Pursuant to Non-Bankruptcy Law 

10. To the extent necessary, the Sale Agreements, and any related agreements, 

including without limitation, the Settlement Agreement, are approved pursuant to NPCL §§ 510 

and 511 and no further approval of the Agreements are necessary. 

Transfer of the Properties 

11. The conditions of § 363(f) of the Bankruptcy Code have been satisfied in 

full; therefore, the Debtor may sell the Properties free and clear of any Liens against the 

Properties. 

12.  Except as expressly provided in the Sale Agreements, pursuant to §§ 

105(a) and 363(f) of the Bankruptcy Code, upon the closing of a sale of any Property (each a 

“Closing”), each Property (and good title to such) and all of the Debtor’s rights, title and interest 

therein shall be transferred to the State/Providers free and clear of all Liens, with all such Liens 

to attach to the net cash proceeds of the Sale in the order of their priority, with the same validity, 

force and effect which they now have as against the Properties, subject to any claims and 

defenses, setoffs or rights of recoupment that the Debtor or the Debtor’s Chapter 11 estate may 

possess with respect thereto and without any recourse or remedy against the State/Providers.   

13. Except as expressly provided in the Sale Agreements, all persons and 

entities (and their respective successors and assigns) including, but not limited to, all 

governmental authorities, municipal and departmental agency entities, tax authorities, and 

regulatory authorities, lenders, trade and other creditors, holding Liens against the Properties 

arising or accruing under, out of, in connection with, or in any way relating to the Properties, 
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hereby are forever barred, estopped, and permanently enjoined from asserting such persons’ or 

entities’ Liens against the Properties. Following the Closing of the Sale under the Sale 

Agreement, no holder of a Lien shall interfere with the State/Providers’ title to or use and 

enjoyment of the Properties based on or related to such Lien.  

14. The transfer of the Properties to the State/Providers pursuant to the Sale 

Agreements constitutes a legal, valid, and effective transfer of the Properties, and shall vest the 

State/Providers with all right, title, and interest of the Debtor in and to the Properties. 

Approval of the Settlement Agreement 

15. The Settlement Agreement is approved pursuant to Bankruptcy Rule 9019. 

16. The Debtors’ claims and noticing agent, Rust Omni, and the Clerk of this 

Court are authorized to take any and all actions that are necessary or appropriate to give effect to 

the Settlement Agreement. 

Additional Provisions 

17. This Order (a) shall be effective as a determination that, upon each 

Closing, all Liens with respect such respective Property is unconditionally released, discharged, 

and terminated and transferred to the proceeds of Sale, unless otherwise set forth in the Sale 

Agreements, and that the conveyances described herein have been effected, and (b) shall be 

binding upon all filing agents, filing officers, title agents, title companies, recorders of 

mortgages, recorders of deeds, registrars of deeds, administrative agencies, governmental 

departments, secretaries of state, federal, state, and local officials, and all other persons and 

entities who may be required by operation of law, the duties of their office, or contract, to accept, 

file, register or otherwise record or release any documents or instruments, or who may be 

required to report or insure any title or state of title in or to the Properties.  
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18. Each and every federal, state, and local governmental agency or 

department or office is hereby directed to accept this Order and any and all documents and 

instruments necessary and appropriate to consummate the transactions contemplated by the Sale 

Agreements. 

19. The Properties shall be conveyed by the Debtor to, and accepted by the 

State/Providers on, an “AS IS WHERE IS” basis, except as expressly provided in the Sale 

Agreements and this Order.  Without limiting the generality of the foregoing, the State/Providers 

shall have no recourse and may assert no claim against the Debtor or its estate in connection with 

any warranty or representation regarding the condition, working order, existence, quantity or 

location of the Properties. 

20. This Court hereby retains exclusive jurisdiction, regardless of whether a 

Chapter 11 plan has been proposed, confirmed, and consummated and irrespective of the 

provisions of any such plan or order confirming such plan, to enforce and implement this Order, 

the terms and provisions of the Agreements, all amendments thereto, any waivers and consents 

thereunder, and of each of the agreements executed in connection therewith in all respects 

including, but not limited to, retaining jurisdiction to (a) compel compliance with this Order and 

the Agreements, (b) resolve any dispute, controversy or claim arising under or related to the 

Agreements, or the breach thereof, and (c) interpret, implement, and enforce the provisions of 

this Order and resolve any disputes related thereto.  

21. Nothing contained in any plan confirmed in this Chapter 11 case or any 

order of this Court confirming such plan shall conflict with or derogate from the provisions of 

the Agreements or the terms of this Order.  
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22. The terms and provisions of the Agreements and this Sale Order shall be 

binding in all respects upon, and shall inure to the benefit of, the Debtor, its estate and creditors, 

the State/Providers, and any of such parties’ respective affiliates, designees, successors, and 

assigns, and shall be binding in all respects upon all of the Debtor’s creditors, and all persons and 

entities receiving notice of the Motion, the Bid Procedures, the Sale Hearing, and/or entry of this 

Order as well as on any trustee(s), examiner(s), or receiver(s).  To the extent any parties with 

purported interests in the Properties are discovered between entry of this Order and 

consummation of the Closing, the Debtor shall promptly serve a copy of this Order upon such 

party. 

23. The automatic stay provisions of § 362 of the Bankruptcy Code are lifted 

and modified to the extent necessary to implement the terms and conditions of the Agreements 

and the provisions of this Order. 

24. The failure specifically to include any particular provision of Agreements 

in this Order shall not diminish or impair the effectiveness of such provision, it being the intent 

of this Court that the Agreements be authorized and approved in their entirety. 
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 Hearing Date and Time for Bid Procedures:  August 1, 2017 AT 10:00 AM  
 Objection Deadline for Bid Procedures:  July 25, 2017 AT 4:00 PM  
 Sale Hearing Date and Time:  To Be Determined 
 Objection Deadline for Sale Hearing:  To Be Determined 
 
GARFUNKEL WILD, P.C.    
111 Great Neck Road     
Great Neck, New York 11021 
Telephone:  (516) 393-2200 
Facsimile:   (516) 466-5964 
Burton S. Weston 
Adam T. Berkowitz 

Counsel for the Debtor 

and the Debtor in Possession 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 
------------------------------------------------------------x 
In re: 

FEDERATION EMPLOYMENT AND GUIDANCE  Chapter 11 
SERVICE, INC. d/b/a FEGS,     Case No. 15-71074 (REG) 

Debtor. 
-----------------------------------------------------------x 

NOTICE OF DEBTOR’S MOTION FOR ENTRY OF ORDERS: (I) APPROVING BID 
PROCEDURES, SCHEDULING AN AUCTION AND SALE HEARING, APPROVING 

RELATED NOTICES AND APPROVING A BREAK-UP FEE AND EXPENSE 
REIMBURSEMENT; AND (II) APPROVING DEBTOR’S SALE OF SUBSTANTIALLY 
ALL OF ITS REMAINING RESIDENTIAL REAL ESTATE PORTFOLIO FREE AND 
CLEAR OF ALL LIENS, CLAIMS AND ENCUMBRANCES. (III) APPROVING THE 

SALE PURSUANT TO APPLICABLE NON-BANKRUPTCY LAW, AND (IV) 
GRANTING RELATED RELIEF 

PLEASE TAKE NOTICE, on July 14, 2017, Federation Employment and Guidance 

Service, Inc., d/b/a FEGS (the “Debtor”), the debtor and debtor in possession in this Chapter 11 

case, by its counsel, Garfunkel Wild, P.C., filed the Debtor’s Motion, Pursuant to 11 U.S.C. §§ 

105 and 363, and Rule 6004 of the Federal Rules of Bankruptcy Procedure, Seeking Entry of 

Orders: (I) Approving Bid Procedures, Scheduling an Auction and Sale Hearing, Approving 

Related Notices, and Approving a Break-Up Fee and Expense Reimbursement; and (II) 

Approving Debtor’s Sale of Substantially all of  its Remaining Residential Real Estate Portfolio 

Free and Clear of All Liens, Claims, and Encumbrances, (III) Approving the Sale Pursuant to 

Applicable Non-Bankruptcy Law, and (IV) Granting Related Relief (the “Motion”). 

Case 8-15-71074-reg    Doc 916-5    Filed 07/14/17    Entered 07/14/17 10:33:46



 

4518173v.1 

PLEASE TAKE FURTHER NOTICE, that, among other things, the Motion seeks 

entry of an Order (the “Bid Procedures Order”):  

a. approving procedures for the solicitation of bids (the “Bid Procedures”) and the 
conduct of an auction (the “Auction”) in connection with the sale of substantially 
all of the Debtor’s remaining real estate portfolio (collectively, the “Properties”);  

b. scheduling the time and place of the Auction of the Properties; 

c. scheduling a hearing (the “Sale Hearing”) seeking approval of the sale of the 
Properties to the highest bidder or otherwise best offer for the Properties pursuant 
to applicable bankruptcy and non-bankruptcy law, and seeking approval of the 
balance of the relief requested in the Motion; 

d. approving the form and manner of notice of the Auction, Sale Hearing, and Bid 
Procedures. 

PLEASE TAKE FURTHER NOTICE, that a hearing (the “Bid Procedures Hearing”) 

to consider the proposed Bid Procedures Order will be held on August 1, 2017 at 10:00 a.m. 

(prevailing Eastern Time) or as soon thereafter as counsel can be heard, before the Honorable 

Robert E. Grossman, United States Bankruptcy Judge, in Room 860 of the United States 

Bankruptcy Court for the Eastern District of New York (the “Bankruptcy Court”), 290 Federal 

Plaza, Central Islip, New York 11722. 

PLEASE TAKE FURTHER NOTICE, that objections, if any, to the entry of the Bid 

Procedures Order must be made in writing, stating in detail the reasons therefore, and must be 

filed with the Clerk of the Bankruptcy Court, with paper copies delivered to Bankruptcy Judge 

Grossman’s Chambers, and served upon: (i) Garfunkel Wild, P.C., counsel for the Debtor, 111 

Great Neck Road, Great Neck, New York, 11021, Attn: Burton S. Weston, Esq. and Adam T. 

Berkowitz, Esq.; (ii) the United States Trustee for the Eastern District of New York, Alfonse 

D’Amato Federal Courthouse, 560 Federal Plaza, Central Islip, NY 11722, Attn: Stan Yang, 

Esq.; (iii) Pachulski Stang Ziehl & Jones LLP, counsel to the Official Committee of Unsecured 

Creditors, 780 Third Avenue, 36th Floor, New York, New York 10017, Attn: Robert J. Feinstein, 

Esq. and Ilan D. Scharf, Esq.; (iv) all parties that have requested notice pursuant to Bankruptcy 

Rule 2002 as of the date of this motion; and (v) all other parties required to be served under the 

Case Management Procedures, entered by this Court on April 17, 2015 [Docket No. 160], so that 

they are actually received by the aforementioned parties not later than July 25, 2017 at 4:00 p.m. 
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(prevailing Eastern Time). Objections not timely served and filed may not be considered by the 

Court. 

PLEASE TAKE FURTHER NOTICE, that the hearing to consider the Motion may be 

adjourned from time to time, without further notice, except as announced in court. 

Dated: Great Neck, New York 
July 14, 2017 

GARFUNKEL WILD, P.C. 
By: /s/ Burton S. Weston  

Burton S. Weston 
Adam T. Berkowitz 
111 Great Neck Road 
Great Neck, New York 11021 
Telephone: (516) 393-2200 
Facsimile: (516) 466-5964 
 
Counsel for the Debtor 

and the Debtor in Possession 
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