
UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NEW YORK 
In re: 
FEDERATION EMPLOYMENT AND 
GUIDANCE SERVICE, INC. d/b/a FEGS, 
 

Debtor. 

  
Chapter 11 
 
Case No. 15-71074 (REG) 

THE OFFICIAL COMMITTEE OF 
UNSECURED CREDITORS OF FEGS, 
 
 Plaintiff, 
 
vs. 
 
NEW YORK UNIVERSITY, 
 
 Defendant. 

 Adv. Proc. No. 17- No. 8:17 08079 (REG) 

 
MOTION OF THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS, 

PURSUANT TO FED. R. BANKR. P. 9019,  
FOR ENTRY OF AN ORDER APPROVING SETTLEMENT  

The Official Committee of Unsecured Creditors (“Committee”) of Federation 

Employment and Guidance Service, Inc. d/b/a “FEGS” (the “Debtor”), hereby moves this Court 

(the “Motion”) for entry of an order approving the compromise and settlement of the preference 

action against and claims asserted by Defendant New York University (the “Defendant”) 

pursuant to Rule 9019 of the Federal Rule of Bankruptcy Procedure (the “Bankruptcy Rules”).  

A true and correct copy of the settlement agreement (the “Agreement”) is attached hereto as 

Exhibit A and incorporated herein by reference for all purposes.  In support of the Motion, the 

Committee respectfully states as follows:  
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Jurisdiction 

1. The Court has jurisdiction over this Motion pursuant to 28 U.S.C. 

§§ 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2).  Venue in this district is 

proper pursuant to 28 U.S.C. §§ 1408 and 1409.  

2. The statutory and rule predicates for the relief sought in this Motion are 

sections 105(a) and 363 of chapter 11 of Title 11, United States Code (the “Bankruptcy Code”) 

and Rule 9019 of the Bankruptcy Rules. 

Background 

3. On March 18, 2015 (the “Petition Date”), the Debtor commenced the 

above-captioned chapter 11 case (the “Case”) by filing a voluntary petition with this Court under 

chapter 11 of the Bankruptcy Code.  Pursuant to sections 1107 and 1108 of the Bankruptcy 

Code, the Debtor is authorized to operate its businesses and manage its properties and assets as a 

debtor in possession. 

4. Prior to the Petition Date, the Debtors were a not-for-profit health and 

human services organization which provided a broad range of health and social services to 

individuals in the areas of behavioral health, disabilities, housing, home care, 

employment/workforce, education, youth and family services.   

5. On March 31, 2015, the United States Trustee for Region 2 appointed the 

Committee pursuant to § 1102 of the Bankruptcy Code.  The Committee engaged Pachulski 

Stang Ziehl & Jones LLP as its counsel.  No Trustee or examiner has been sought or appointed in 

this Chapter 11 case. 
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6. On February 23, 2017, the Committee and the Debtor, with court 

approval, executed and entered into the Stipulation and Order Authorizing Official Committee 

Of Unsecured Creditors To Prosecute Claims on Behalf of the Estate (the “Standing 

Stipulation”) [Docket no. 813].  Pursuant to the Standing Stipulation, the Committee was, among 

other things, authorized to commence and prosecute claims to recover preferential payments, 

including the Adversary Proceeding (as defined below). 

7. On or about March 16, 2017, the Committee filed its complaint (the 

“Complaint”) against the Defendant with the Bankruptcy Court, designated as Adversary 

Proceeding No. 8:17-08079-REG (the “Adversary Proceeding”).  The Complaint sought to 

recover alleged preferential transfers under applicable provisions of the Bankruptcy Code in the 

amount of $100,637.50 (the “Transfers”).   

8. On or about July 7, 2017, the Court issued an alias summons, and on or 

about July 14, 2017, the Defendant was served. 

9. The parties entered into informal discussions and an exchange of 

documents and/or data and position.  No Answer has been filed to the Complaint. 

Settlement Details 

10. The Defendant contracted with the Debtor to provide a program and 

services aimed to improve the physical and mental health of individuals and establish self-

sufficiency.  After filing the Complaint, the Committee and the Defendant exchanged documents 

and analysis ultimately leading to negotiations.  The negotiations were conducted at arm’s length 
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and in good faith.  The Defendant asserted various defenses to the Complaint, including the 

Plaintiff cannot establish its prima facie case and the ordinary course of business defense.   

11. The Defendant and the Committee entered into the Agreement, the terms 

of which are summarized below, subject to Court approval.1  

12. After considering defenses raised by Defendant, the parties resolved the 

matter such that Defendant will return to the Committee $22,200.00, within 10 days from 

execution of the Agreement of the preferential transfers.  Defendant will waive any filed or 

scheduled claims against the Debtor including the 11 U.S.C. § 502(h) claim.  The parties will 

exchange releases of all claims and causes of action in connection with the Complaint, and as 

more specifically set forth in the Agreement.  The Adversary Proceeding will be dismissed with 

prejudice. 

Relief Requested 

13. By this Motion, the Committee seeks approval of the Agreement.  

Basis for Relief 

14. Federal Rule of Bankruptcy Procedure 9019(a) proves that "[o]n motion 

by the [debtor in possession] and after notice and a hearing, the court may approve a compromise 

or settlement." In approving a settlement, a court must "review the reasonableness of the 

proposed settlement [and] . . . make an informed judgment as to whether the settlement is fair 

and equitable and in the best interests of the estate." In re Worldcom, Inc., 347 B.R. 123, 137 

                                                 
1  The terms of the settlement agreement summarized in this Motion in no way alter, change, or amend the actual 
terms set forth in the applicable settlement agreement with the Defendant.  In the event that there are any 
inconsistencies between this summary and the actual terms of any settlement agreement, the language set forth in 
that settlement agreement shall control.   
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(Bankr. S.D.N.Y. 2006); see also Air Line Pilots Ass'n, Int'l v. Am. Nat'l Bank & Trust Co. (In re 

Ionosphere Clubs, Inc.), 156 B.R. 414, 426 (S.D.N.Y. 1993). The Court, however, need not 

"conduct a 'mini trial' on the issue.  The Court need only 'canvass the issues' to determine if the 

'settlement falls below the lowest point in the range of reasonableness.'"  Worldcom, 347 B.R. at 

137 (quoting In re Teltronics. Serv., Inc., 762 F.2d 185, 189 (2d Cir. 1985)). 

15. The factors to consider in approving a settlement include: (1) the balance 

between the litigations possibility of success and the settlement's future benefits; (2) the 

likelihood of complex and protracted litigation, with its attendant expense, inconvenience, and 

delay, including the difficulty in collecting on the judgment; (3) the paramount interests of the 

creditors, including each affected class's relative benefits and the degree to which creditors either 

do not object to or affirmatively support the proposed settlement; (4) whether other parties in 

interest support the settlement; (5) the competency and experience of counsel supporting the 

settlement; (6) the nature and breadth of releases to be obtained by officers and directors; and (7) 

the extent to which the settlement is the product of arm's length bargaining.  Fjord v. AMR Corp. 

(In re AMR Corp.), 502 B.R. 23, 43(Bankr. S.D.N.Y. 2013) (citing In re Iridium Operating LLC, 

478 F.3d 452, 462 (2d Cir. 2007)). 

16. Moreover, settlements should be approved if they fall above the lowest point of 

reasonableness.  “[The] responsibility of the bankruptcy judge . . . is not to decide the numerous 

questions of law and fact raised by the appellants, but rather, to canvass the issues and see 

whether the settlement fall[s] below the lowest point in the range of reasonableness.”  In re W.T. 

Grant Co., 699 F.2d 599, 608 (2d Cir. 1983); In re Planned Protective Servs., Inc., 130 B.R. 94, 
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99 n.7 (Bankr. C.D. Cal. 1991).  It is not necessary to conduct a “mini-trial” of the facts or the 

merits of the underlying dispute.  In re Adelphia Communs. Corp., 368 B.R. 140, 226 (Bankr. 

S.D.N.Y. 2007).  “Rather, the court only need be apprised of those facts that are necessary to 

enable it to evaluate the settlement and to make a considered and independent judgment about 

the settlement. In doing so, the court is permitted to rely upon opinions of the trustee, the parties, 

and their attorneys”.  Id. at 226.  Thus, the question is not whether a better settlement might have 

been achieved or a better result reached if litigation pursued.  Instead, the court should approve 

settlements that meet a minimal threshold of reasonableness.  Nellis v. Shugrue, 165 B.R. 115, 

123 (S.D.N.Y. 1994); In re Tech. for Energy Corp., 56 B.R. 307, 311-312 (Bankr. E.D. Tenn. 

1985); In re Mobile Air Drilling Co., Inc., 53 B.R. 605, 608 (Bankr. N.D. Ohio 1985).   

17. Settlements or compromises are favored and encouraged in bankruptcy 

“[I]n administering reorganization proceedings in an economical and practical manner it will 

often be wise to arrange the settlement of claims as to which there are substantial and reasonable 

doubts." In re Adelphia Communs. Corp., 368 B.R. at 226 (quoting Protective Committee for 

Independent Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424, 88 S. Ct. 

1157, 20 L. Ed. 2d 1 (1968)).  "The decision whether to accept or reject a compromise lies within 

the sound discretion of the court."  Adelphia, 368 B.R. at 226. 

18. Defendant was prepared to challenge the Plaintiff’s prima facie case raised 

an earmarking defense and the ordinary course of business defense.  The settlement with the 

Defendant was reached after exchanging position letters and at arm’s length.  The settlement 

reached is in the best interests of the estates and all creditors, is reasonable as it compromises the 
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adversary considering the various defenses.  The settlement returns money to the estate and does 

not create any additional claims by virtue of the waiver of the 502(h) claim.  The Adversary 

Proceeding, any and all claims are to be dismissed without the need for further litigation.  The 

parties met and conferred without the need for Defendant to appear or engage in the more formal 

and costly discovery phase of litigation.  Considering the defenses, the moderate amount at issue, 

and uncertainty of success, the Plaintiff sought to reach an amicable settlement.   

19. Given the risks involved in litigation, in the Committee’s judgment the 

proposed settlement is in the best interests of the Debtor, its estate and its creditors.  

Accordingly, the Committee believes that this Court should approve the Agreement.   

Notice 

20. Notice of this Motion has been given to: (a) the Office of the United States 

Trustee; (b) all parties that have previously requested notice in the case pursuant to Bankruptcy 

Rule 2002; (c) the Debtor; and (d) the Defendant.  
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Conclusion 

WHEREFORE, the Committee respectfully requests that this Court enter the 

attached order granting the Motion approving the Agreement to and grant such other and further 

relief as the Court deems just and equitable. 

 
Dated: New York, New York 
 January 5, 2018 

 /s Jeffrey P. Nolan   
Robert J. Feinstein, Esq. 
Ilan D. Scharf, Esq. 
Jeffrey P. Nolan, Esq. (admitted pro hac vice) 
PACHULSKI STANG ZIEHL & JONES LLP 
780 Third Avenue, 34th Floor 
New York, New York 10017 
Telephone: (212) 561-7700 
Facsimile:  (212) 561-7777 
 
Counsel for The Official Committee of 
Unsecured Creditors of Federation Employment 
and Guidance Service, Inc.  
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EXHIBIT A 

 

SETTLEMENT AGREEMENT WITH NEW YORK UNIVERSITY.
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