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GARFUNKEL WILD, P.C. 
111 Great Neck Road 
Great Neck, New York 11021 
Telephone: (516) 393-2200 
Facsimile: (516) 466-5964 
Burton S. Weston 
Adam T. Berkowitz 
 
Counsel for the Debtor 

and Debtor in Possession 

UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF NEW YORK 
  

-----------------------------------------------------------x   
In re:   Chapter 11 
    
FEDERATION EMPLOYMENT AND   
GUIDANCE SERVICE, INC. d/b/a FEGS1, 

  Case No. 15-71074 (REG) 

    
Debtor.    

-----------------------------------------------------------x   

Judith Pincus, pursuant to section 1746 of Title 28 of the United States Code, hereby 

declares under the penalties of perjury as follows: 

1. I am the Chief Wind Down Officer of Federation Employment and Guidance 

Service, Inc. d/b/a/ FEGS (“FEGS” or the “Debtor” or the “Plan Proponent”).  I submit this 

Declaration (the “Declaration”) on behalf of the Debtor in support of confirmation of the Third 

Amended Plan of Liquidation Under Chapter 11 of the Bankruptcy Code of Federation 

Employment and Guidance Service, Inc. d/b/a FEGS, dated December 19, 2017 (as it may be 

amended, modified, or supplemented, the “Plan”)2. 

2. In my capacity as Chief Wind Down Officer, I was and remain familiar with the 

Debtor’s day-to-day administrative operations, financial condition, business affairs, and books 

                                                
1 The last four digits of the Debtor’s federal tax identification number are 4000. 
2 Capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the Plan. 
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and records.  Except as otherwise indicated, all statements in this Declaration are based upon: (a) 

my personal knowledge; (b) my review of the Debtor’s books and records as well as other 

relevant documents; (c) information supplied or verified by authorized representatives and 

professionals of the Debtor; and/or (d) my opinion based upon my experience, expertise and 

knowledge of the Debtor’s operations and financial condition.  If called upon to testify as a 

witness in this matter, I would testify competently to the facts as set forth herein. 

DEVELOPMENT OF THE PLAN 

3. The Plan represents a successful and, most importantly, consensual conclusion to 

the Debtor’s chapter 11 case (the “Case”).  The proposed Plan is the culmination of extensive, 

arm’s-length negotiations between the Debtor and its key constituencies to reach a fair and 

equitable resolution of the many complex business and legal issues presented by this Case.  The 

administration of this Case has been, and continues to be, a collaborative effort between the 

Debtor and the Committee, which supports the Plan.   

4. The Plan provides a means by which the remaining portion of the Debtor’s real 

estate portfolio and other remaining assets will be liquidated.  The Plan further provides that the 

proceeds of such liquidation, together with the proceeds of the prior sales of the Debtor’s Assets, 

will be distributed under Chapter 11 of the Bankruptcy Code, and sets forth the treatment of all 

Claims against the Debtor.  The Debtor successfully transitioned its Programs and clients to 

other not for profit Providers early in the Case and has consummated the sale of a portion of its 

Assets pursuant to orders of the United States Bankruptcy Court for the Eastern District of New 

York (the “Court” or the “Bankruptcy Court”).  The Plan proposes the private sale of 

substantially all of the remaining real estate assets – comprised largely of group homes, 

cooperative apartments and community residence facilities which continue to house many of the 
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clients that received treatment and care from FEGS – to the Providers that took over the FEGS’ 

programs and continue to provide services to FEGS’ former residential clients.  The private sale, 

as discussed more fully below, not only will realize substantial value for creditors but will serve 

to continue the charitable mission of FEGS and ensure the continued residence and care of that 

fragile client population.   

5. The Plan also provides for the private sale of the Debtor’s membership and 

sponsorship interests in four housing corporations whose properties house physically and 

developmentally disabled clients.  That transaction too will not only realize significant value, but 

leave undisturbed existing residents.   

6. The Plan also provides for the creation of a Creditor Trust to pursue certain causes 

of action and to distribute any funds realized by those actions.  Finally, the Plan provides a 

framework to liquidate any remaining Assets and ultimately distribute Net Proceeds to holders of 

Allowed Claims.  Significantly, as a result of the efforts undertaken by Debtor’s management 

and board in this Case, the Debtor was able to ensure the continued provision of care for its 

former clients, the preservation of employment for a significant portion of the Debtor’s former 

employees, the preservation of significant asset value for the benefit of all creditors, and a 

dividend to the unsecured creditors in this Case.   

7. In formulating the Plan, the Debtor worked closely with the Committee and its 

advisors to develop suitable terms for the Plan which are designed to benefit former clients and 

all parties in interest and maximize recoveries for the Debtor’s creditors.  The success of the 

parties’ efforts in this regard is clearly evidenced by the support from the Debtor’s unsecured 

creditors who voted overwhelmingly in favor of the acceptance of the Plan.  As evidenced by the 
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voting results set forth in the Declaration of Catherine Nownes-Whitaker on Behalf of Rust 

Consulting/Omni Bankruptcy Regarding Voting and Tabulation of Ballots Accepting and 

Rejecting the Debtor’s Third Amended Plan of Liquidation Under Chapter 11 of the Bankruptcy 

Code (the “Voting Declaration”) [Docket No. 1037], the Plan was accepted by: 97.94% in 

number and 99.57% in dollar amount of the holders of Claims in FEGS Class 4 that voted. 

8. In addition, the Plan was proposed in good faith and, based upon the advice of 

counsel to the Debtor, its provisions are consistent with and comply with the requirements of the 

Bankruptcy Code and other applicable law.  Accordingly, under the circumstances of this Case 

and as further detailed herein, I believe that confirmation of the Plan is appropriate and in the 

best interests of all creditors and other parties in interest. 

OVERVIEW OF THE PLAN
3
 

 
A. Implementation of the Plan 

9. The provisions of the Plan provide adequate means for the Plan’s implementation.  

It is anticipated that the Plan will be implemented by the Plan Administrator and the Creditor 

Trustee in a manner consistent with the terms and conditions set forth in the Plan, the Creditor 

Trust Agreement and the Confirmation Order.  As indicated above, funding for the Plan was to 

date generated largely through the sale of the Debtor’s assets and revenue from outstanding 

receivables, claims, and collections.  Additional funds are anticipated from the sale of the 

remaining real estate portfolio and other interests.  In addition, the Creditor Trust will continue 

the pursuit of various causes of action. 

                                                
3 The summary of the Plan is provided for the convenience of the Court and parties in interest.  In the event of any 
inconsistency between the summary set forth in this Motion and the terms of the Plan, the terms of the Plan shall 
govern. 
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10. As of January 19, 2017, FEGS has cash on hand of approximately $13.4, which 

will be sufficient to meet the Debtor’s obligations under the Plan on and after the Effective Date.  

The Debtor anticipates payment in full of all administrative, priority, professional fee, DOL 

priority, DASNY secured, Bond Trustee secured, and other secured claims, and a distribution to 

holders of Allowed Unsecured Claims, of 15-40%. 

11. The Plan also includes other provisions regarding the implementation and effect 

of the Plan and its terms, including: (a) Article IV of the Plan governing distributions on account 

of Allowed Claims; (b) Article VIII of the Plan governing procedures for resolving Disputed 

Claims; (c) Article IX of the Plan governing the establishment and function of a Creditor Trust to 

prosecute certain causes of action, and (d) Article XII of the Plan governing retention of 

jurisdiction by the Court over certain matters after the Effective Date.   

B. Rejection of Contracts and Leases 

12. Article VII of the Plan pertains to the assumption and rejection of the Debtor’s 

executory contracts and unexpired leases. Specifically, Section 7.1 of the Plan provides that, as 

of the Confirmation Date, all Executory Contracts are hereby specifically deemed rejected, 

except for any Executory Contract (a) that has been specifically assumed or assumed and 

assigned by the Debtor on or before the Confirmation Date with the approval of the Court, (b) in 

respect of which a motion for assumption or assumption and assignment has been filed with the 

Court on or before the Confirmation Date, or (c) that is specifically designated as a contract to be 

assumed on a schedule to the Plan, which schedule, if any, shall be filed as part of the Plan 

Supplement.   
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13. Because the Debtor has ceased all business operations with the exception of 

maintaining certain real estate pending the sales and will be liquidating its remaining assets, it is 

an exercise of reasonable business judgment to seek to reject any remaining executory contracts 

and unexpired leases, to the extent not already rejected and terminated. 

C. Preservation of Causes of Action 

14. Section 5.16 of the Plan provides that except where such causes of action have 

been expressly released, the Debtor will retain all causes of action, whether arising before or 

after the Petition Date, and the Plan Administrator and/or the Creditor Trustee, as applicable, 

may bring, settle, release, compromise or enforce such retained causes of action notwithstanding 

the Effective Date. 

D. The Release, Exculpation, and Injunction Provisions are Fair and Necessary 

15. The Plan provides for certain releases, injunctions, and exculpation provisions 

which are critical components of the Plan (collectively, the “Plan Releases”).  The parties that 

will benefit from the approval of the Plan Releases are limited to the Debtor, the Debtor’s 

financial advisors and counsel, the Committee and individual members thereof, financial 

advisors and counsel for the Committee, the Post-Effective Date Committee and members 

thereof, financial advisors and counsel for the Post-Effective Date Committee, the Plan 

Administrator, and any of their respective present and former directors, officers, trustees, agents, 

attorneys, advisors, members or employees, with the exception of any Excluded Former Officer 

of the Debtor and Loeb and Troper, the former accountants to the Debtor. 

Case 8-15-71074-reg    Doc 1038    Filed 01/23/18    Entered 01/23/18 18:53:43



 

 
4633441v.4 

7 

(i) The Debtor Releases 

16. Pursuant to Section 13.2(a) of the Plan, the Debtor will provide a release to the 

Debtor Release Parties4 (the “Debtor Releases”).  The Debtor Releases do not affect the liability 

of any person due to fraud, willful misconduct or gross negligence as determined by a Final 

Order.  Additionally, the Debtor Releases do not apply to any Excluded Former Officer5 of the 

Debtor and Loeb and Troper, the former accountants to the Debtor. 

17. I believe that the Debtor has exercised its reasonable business judgment in 

proposing the Debtor Releases and that the Debtor Releases represent valid and appropriate 

settlements of claims the Debtor or any successor to the Debtor or representative of the Debtor’s 

Estate might assert against the Debtor Release Parties based on acts or omissions that took (or 

could take) place prior to the Effective Date.  It is also my understanding that the Debtor Release 

Parties contributed significant value to the Debtor, this Case, and the Plan.   

18. Based on the discussions with Debtor’s counsel, to the extent any such claims or 

causes of action are arguably available against any of the Debtor Release Parties, it is likely that 

the related litigation costs and the likelihood of recovery would militate against prosecuting 

them. I further believe that the Debtor Releases are well-considered and reasonable and represent 

a valid settlement of whatever claims or causes of action the Debtor may have against the Debtor 

Release Parties and, for these reasons, should be approved. 

                                                
4 The Debtor Release Parties means, collectively and solely in such capacity, the Debtor’s current and former 
directors, officers, and trustees, the Committee, each current and former member of the Committee and, with respect 
to each of the foregoing, their respective officers, directors, managers, members, accountants, financial advisors, 
investment bankers, agents, restructuring advisors, attorneys, representatives or other professionals serving during 
the pendency of this Case (solely acting in their capacities as such), provided, however, that the Debtor Release 
Parties shall expressly exclude all Excluded Former Officers. 
5 “Excluded Former Officer” means any former officer of the Debtor who was not employed by the Debtor as of the 
Petition Date, including, without limitation, Gail Magaliff and Ira Machowsky. 
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(ii) The Exculpation Provisions in the Plan Should be Approved 

19. Section 13.3 of the Plan exculpates specified parties from liability, other than for 

willful misconduct, gross negligence or failure to comply with Rule 1.8 (h)(i) of the New York 

Rules of Professional Conduct, for any act or omission after the Petition Date in connection with, 

relating to, or arising out of, the Case, the formation, preparation, dissemination, implementation, 

confirmation, or approval of the Plan, the administration of the Plan or the property to be 

distributed under the Plan, or any contract, instrument, release, or other agreement or document 

provided for or contemplated in connection with the consummation of the transactions set forth 

in the Plan.6   

20. Based on consultation with counsel, I understand that the Exculpation provision is 

vital to the Plan formulation process because it protects major constituencies from lawsuits based 

on their participation in the process and support in consummation of the Plan.  Each of the 

exculpated parties made an important contribution to the Case and each played a critical role in 

the negotiations which ultimately led to the formation of the Plan.   

                                                
6 Specifically, the Exculpation provision covers (i) Garfunkel Wild, P.C., in its capacities as counsel to the Debtor or 
counsel to the Plan Administrator; (ii) Crowe Horwath, LLP, in its capacities as accountants and financial advisor to 
the Debtor; (iii) Togut, Segal & Segal, LLP, in its capacity as co-bankruptcy and reorganization counsel to the 
Debtor; (iv) Seyfarth Shaw, LLP, in its capacity as special labor counsel to the Debtor; (v) the Debtor’s trustees, in-
house counsel, officers and directors (in their capacities as such); (vi) the Plan Administrator and its representatives 
(in their capacities as such); (vii) the Committee and the Post Effective Date Committee; (viii) the members of the 
Committee and the members of the Post Effective Date Committee, in their capacities as members of the Committee 
and as members of the Post Effective Date Committee; (ix) Pachulski , Stang, Ziehl, & Jones LLP, in its capacities 
as counsel to the Committee and as counsel to the Post Effective Date Committee; and (x) Alvarez and Marsal 
Healthcare Industry Group, LLC (including its and its affiliates’ and wholly owned subsidiaries’ respective agents, 
independent contractors and employees), in its capacity as financial advisor to the Committee and as financial 
advisor to the Post Effective Date Committee. 
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21. Thus, the Exculpation provision, which carves out willful misconduct, gross 

negligence and/or failure to comply with Rule 1.8 (h)(i) of the New York Rules of Professional 

Conduct is, based on my understanding, reasonable and appropriate. 

(iii) The Injunction Provision Should be Approved 

22. Section 13.1 sets out the Plan's injunction provision (the “Injunction”).  I believe 

the Injunction is necessary to preserve and enforce the Debtor Releases and the Exculpation and 

thus necessary to the implementation of the Plan.  As indicated above, the cooperation and 

assistance of the released parties was critical to the development of the Plan.  As such, the 

enjoining of claims against these necessary parties is appropriate and warranted under the 

circumstances of this Case.      

SOLICITATION OF VOTES ON THE PLAN  

23. I have been advised that, by Order dated December 19, 2017 [Docket No. 978] 

(the “Disclosure Statement Approval Order”), the Bankruptcy Court approved the Disclosure 

Statement relating to the Plan as containing adequate information of a kind and in sufficient 

detail to enable hypothetical, reasonable investors to make an informed judgment as to whether 

to accept or reject the Plan.   The Disclosure Statement Approval Order fixed January 25, 2018 

as the date of the hearing to consider confirmation of the Plan (the “Confirmation Hearing”) and 

established certain deadlines for voting and the filing of objections to confirmation of the Plan. 

24. I have been advised that in accordance with the Disclosure Statement Approval 

Order, and as set forth in the Voting Declaration, solicitation and notice materials were timely 

served on all required parties.  The solicitation materials included ballots for eligible holders of 

Claims to vote on the Plan. 
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25. Also, pursuant to the Disclosure Statement Order, the Affidavit of Publication of 

Shannon Schmidt, sworn to on December 28, 2017 [Docket No. 1031], was filed with the 

Bankruptcy Court evidencing publication of the Confirmation Hearing Publication Notice in the 

New York Times on December 26, 2017. 

26. I understand the Debtor solicited votes for acceptance or rejection of the Plan 

from holders of Claims in FEGS Class 4.  It is also my understanding that because of their 

deemed acceptance, the Debtor did not solicit votes from holders of Claims in FEGS Classes 1, 

2, and 3.   

THE PLAN COMPLIES WITH SECTION 1129 OF THE BANKRUPTCY CODE 

27. Based on my understanding of the Plan, the events preceding the filing of the Plan 

and discussions with the Debtor’s counsel, I believe the Plan was proposed in good faith and 

complies with the applicable provisions of section 1129 of the Bankruptcy Code and should be 

confirmed. 

A. The Plan Complies with Section 1129(a)(1)   

28. Based upon my review of the Plan and all related materials, as well as discussions 

held with the Debtor’s counsel, it is my understanding that the Plan complies with the applicable 

provisions of the Bankruptcy Code as required by section 1129(a)(1) of the Bankruptcy Code, 

including without limitation sections 1122 and 1123, as follows: 

(a)  Sections 1122 and 1123(a)(1) of the Bankruptcy Code. The Plan contains 
separate classes of Claims against and Interests in the Debtor based on factual and 
legal differences among the nature of the claims.  Each Class contains only 
Claims that are substantially similar to each other.  Thus, valid business, factual 
and legal reasons exist for the classification scheme created under the Plan.  In 
addition, Claims of the type described in section 507(a)(2) of the Bankruptcy 
Code (Administrative Expense Claims) and section 507(a)(8) of the Bankruptcy 
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Code (Priority Tax Claims) are not classified in Article III of the Plan.  Rather, 
their treatment is addressed in Article II of the Plan.  Additionally, all Claims and 
Interests in any particular Class are sufficiently related to one another such that no 
“unfair discrimination” exists between the holders of Claims or Interests and no 
holders of Claims or Interests will receive more than they are legally entitled to 
receive for their respective Claims or Interests. 

(b)  Section 1123(a)(2)–(4) of the Bankruptcy Code.  Article III of the Plan 
specifies whether each Class of Claims is Impaired or Unimpaired under the Plan.  
Article IV of the Plan also sets forth the treatment of the Impaired Classes and 
provides for the same treatment for each Claim within a particular Class, except to 
the extent a holder agrees to a less favorable treatment of its Claim. 

(c)  Section 1123(a)(5) of the Bankruptcy Code. Article V of the Plan specifies 
the means for implementing the Plan, including, among other things, appointment 
of the Plan Administrator to complete the wind down of the affairs of the Debtor, 
liquidate any remaining assets, and ultimately make distributions to creditors, 
consistent with the terms and provisions of the Plan and Confirmation Order.  
Furthermore, Section 5.14 of the Plan provides for the Plan administrator, the 
Oversight Committee, and the Creditor Trustee to enter into a Creditor Trust 
Agreement, which facilitates the operation of the Creditor Trust, created by 
Article IX of the plan.  The Creditor Trust has the responsibility of prosecuting 
certain causes of action, the rights of which will be transferred to it by the Plan 
Administrator pursuant to the Creditor Trust Agreement, including actions 
brought by the Creditor’s Committee on behalf of the Debtor prior to the 
Effective Date.  It is my understanding that the provisions of the Plan provide 
adequate means for the Plan’s implementation.  Funding for the Plan was 
generated largely through the sale of the Debtor’s assets.  Revenue from 
outstanding collections and the proceeds of the liquidation or other disposition of 
any remaining assets of the Debtor including the private sale of Debtor’s 
remaining portfolio of residential real property and housing corporation interest 
contemplated by the Plan will also be utilized to fund distributions under the Plan.  
Based on current projections, I believe sufficient Cash will exist to make all 
allowed administrative and priority payments under the Plan and to implement all 
other required provisions of the Plan.    

(d)  Section 1123(a)(6) of the Bankruptcy Code.  As a not-for-profit corporation, 
the Debtor does not have the power to issue non-voting equity securities (or 
equity securities of any kind).  Accordingly, section 1123(a)(6) is not applicable 
to the Plan.  

(e)  Section 1123(a)(7) of the Bankruptcy Code.  Since the Plan is a plan of 
liquidation, it does not provide for the appointment of officers, directors, and 
trustees of the Debtor.  The provisions of the Plan regarding the continuing 
existence of the Debtor and the appointment of a Plan Administrator and Creditor 
Trustee are consistent with the interests of the Debtor, creditors, and public 
policy. 
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(f)  Section 1123(a)(8) of the Bankruptcy Code.  As the Debtor is not an 
individual, Section 1123(a)(8) of the Bankruptcy Code is applicable. 

B. The Plan Complies with Section 1129(a)(2) 

29. To the best of my knowledge, the Debtor has complied with the applicable 

provisions of the Bankruptcy Code, including sections 1125 and 1126 of the Bankruptcy Code 

regarding disclosure and plan solicitation.  To the best of my knowledge and belief, and as 

evidenced by the Disclosure Statement Approval Order, and the prior Orders and the filings 

submitted by the Debtor, the Debtor has complied with applicable Bankruptcy Code provisions, 

the Bankruptcy Rules, and the Disclosure Statement Approval Order in transmitting the 

Disclosure Statement, the Plan and related documents and notices to known holders of Claims in 

soliciting and tabulating votes on the Plan.  Further, as evidenced by the Voting Declaration, 

good, sufficient and timely notice of the Confirmation Hearing and all other hearings in this Case 

have been provided to all known record holders of Claims and all other parties in interest to 

whom notice was required to have been provided. 

30. Additionally, and as further evidenced by the Voting Declaration, it is my 

understanding that voting on the Plan has been properly solicited and tabulated.  Accordingly, 

the Debtor has complied with the requirements of section 1129(a)(2) of the Bankruptcy Code. 

C. The Plan Complies with Section 1129(a)(3) 

31. The Debtor has proposed the Plan in good faith, after consultation with the 

Debtor’s legal and financial advisors, and not by any means forbidden by law.  The Plan is the 

result of extensive negotiations and discussions among the Debtor, the Committee and other 

relevant stakeholders with respect to the best means for liquidating the Debtor’s assets and 

winding down the Debtor’s affairs, while maximizing distributions to holders of Allowed 
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Claims.  These negotiations or discussions addressed, among other things, (a) the treatment of 

Claims, (b) the means of implementing the Plan (e.g., the appointment of a Plan Administrator 

and the creation of the Creditor Trust) (c) the release injunction and exculpation provisions and 

(d) other specific provisions of the Plan.  The Plan reflects the culmination of those efforts.  It is 

designed to effectuate the objectives and purposes of the Bankruptcy Code by providing for the 

efficient liquidation and distribution of the Debtor’s remaining assets in a manner that maximizes 

recoveries to creditors.  I also am advised the Disclosure Statement contained all information 

material to the decision as to whether to accept the Plan.  Accordingly, I believe that the Plan 

satisfies section 1129(a)(3) of the Bankruptcy Code. 

D. The Plan Complies with Section 1129(a)(4) 

32. I understand that payments made or to be made by the Debtor for services or for 

costs and expenses in, or in connection with, this Case, or in connection with the Plan and 

incident to the Case have been approved by, or are subject to the approval of, the Bankruptcy 

Court.  Accordingly, I am advised that the Plan satisfies section 1129(a)(4) of the Bankruptcy 

Code. 

33. Pursuant to the interim fee application procedures established in this Case under 

Bankruptcy Code § 331, the Court has authorized and approved the payment of certain fees and 

expenses of professionals retained in this Case.  All fees and expenses, as well as all other 

accrued fees and expenses of professionals through the Effective Date, remain subject to final 

review by the Court under the applicable provisions of the Bankruptcy Code.  In addition, the 

Plan requires that all final fee applications be filed with the Court and served on the Plan 

Administrator and the other parties entitled to notice pursuant to the Interim Compensation and 

Reimbursement Procedures Order [Docket No. 69] on or before the Professional Fee Claims Bar 
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Date, or such later date as may be agreed to by the Plan Administrator.  Accordingly, the Debtor 

has complied with the requirements of section 1129(a)(4) of the Bankruptcy Code. 

E. The Plan Complies with Section 1129(a)(5) 

34. The Debtor has selected me to serve as the Plan Administrator and Robert N. 

Michaelson to serve as the Creditor Trustee.  Because the Debtor is liquidating, there will be no 

directors, officers, or insiders who will serve after the Effective Date of the Plan.  Rather, the 

Plan provides that, on the Effective Date, the members of the Debtor’s board of directors shall be 

deemed to have resigned therefrom, with the operation of the Debtor becoming my general 

responsibility, in consultation with the Oversight Committee, in accordance with the terms of the 

Plan.  See Plan § 5.6.  Therefore, the Debtor has satisfied section 1129(a)(5) of the Bankruptcy 

Code to the extent it is applicable. 

F. The Plan Complies with Section 1129(a)(6) 

35. Section 1129(a)(6) of the Bankruptcy Code is inapplicable to this Case because 

the Debtor is not changing any rates that require approval by any governmental agency. 

G. The Plan Complies with Section 1129(a)(7) 

36. I have been advised by counsel that in order to be confirmed, a plan must satisfy 

the best interests of creditors test contained in section 1129(a)(7) of the Bankruptcy Code.  I have 

been further advised that Section 1129(a)(7) requires that, with respect to each impaired Class of 

claims and interests, it must be demonstrated that each holder of such claim or interest has either 

(a) accepted the Plan or (b) will receive or retain under the Plan on account of such claim or 

interest property of a value, as of the Effective Date, that is not less than the amount that such 
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holder would receive or retain if the liquidation of the Debtor occurred under chapter 7 of the 

Bankruptcy Code. 

37. Based on the advice of Debtor’s counsel, I believe the Plan satisfies the “best 

interests” test.  There is one impaired class under the Plan to which the “best interests” test is 

applicable – FEGS Class 4 (Allowed Unsecured Claims).  The Debtor projects a recovery to 

FEGS Class 4 of 15-40%.  The holders of Impaired Claims in FEGS Class 4 can anticipate 

receiving not less under the Plan than they would receive if the Debtor were to be liquidated 

under chapter 7 of the Bankruptcy Code.  It is my understanding that if this Case were to be 

converted to a chapter 7 liquidation there would be significant incurrence of additional costs, 

including the cost of (i) a chapter 7 trustee and such trustee’s professional advisors, which would 

be entitled to treatment as administrative expenses; (ii) of the delay and potential loss of the 

transactions contemplated by the Plan; and (iii) the additional delay in making distributions to 

the creditors.  The additional costs associated with a conversion would significantly reduce the 

amount of proceeds available for distribution to the Debtor’s creditors.  The Plan, on the other 

hand, provides the Debtor with the ability to complete its wind-down efforts without any undue 

delay, distraction or unnecessary expense.  Accordingly section 1129(a)(7) of the Bankruptcy 

Code is satisfied. 

H. The Plan Complies with Section 1129(a)(8) 

38. As set forth in the Voting Declaration, FEGS Class 4, the only Impaired Class 

entitled to vote on the Plan, has voted to accept the Plan, and as such section 1129(a)(8) of the 

Bankruptcy Code is satisfied.   
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I. The Plan Complies with Section 1129(a)(9) 

39. In accordance with section 1129(a)(9)(A), Section 2.2(c) of the Plan provides that 

all Allowed Administrative Expenses under section 503(b) will be paid in full, in Cash on or as 

soon as reasonably practicable after the later of (i) the Effective Date; or (ii) the date on which 

such Claim becomes Allowed or otherwise payable. 

40. Likewise, the Plan satisfies sections 1129(a)(9)(B) and (C) of the Bankruptcy 

Code with respect to Claims entitled to priority treatment.  Section 2.3 of the Plan provides that 

all Allowed Priority Tax Claims and the DOL Priority Claim will receive Cash, in an amount 

equal to such Allowed Priority Tax Claim, on or as soon as reasonably practicable after the later 

of (a) the Effective Date and (b) the date on which such Claim becomes Allowed.  

Notwithstanding the preceding, to the extent approved by the Bankruptcy Court through entry of 

the Confirmation Order, the DOL Priority Claim shall be determined and treated in accordance 

with the terms of the Settlement Agreement. 

41. Similarly, Section 4.3 provides that each holder of an Allowed Other Priority 

Claim in FEGS Class 3 shall be paid in full, in Cash, on or as soon as reasonably practicable 

after the later of (i) the Effective Date and (ii) the date on which such Claim becomes Allowed.  

Accordingly section 1129(a)(9) of the Bankruptcy Code is satisfied. 

J. The Plan Complies with Section 1129(a)(10) 

42. As set forth in the Voting Declaration, the Plan was accepted by FEGS Class 4, 

the only impaired class, and therefore, the only class entitled to vote.  Accordingly, the Debtor 

has satisfied the requirement, pursuant to section 1129(a)(10) of the Bankruptcy Code, that at 

least one Class of Claims that is impaired under the Plan has accepted the Plan.   
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K. The Plan Complies with Section 1129(a)(11) 

43. I have been advised by counsel that Section 1129(a)(11) of the Bankruptcy Code 

requires a plan to be feasible, i.e., it is not likely to be followed by liquidation or the need for 

further financial reorganization in order to be confirmed.  I have been further advised by the 

Debtor’s counsel that in the context of a liquidating plan, feasibility is established by 

demonstrating the Debtor’s ability to satisfy any conditions precedent to the Effective Date and 

meet any ongoing post-confirmation date obligations, including the payment of costs related to 

the administration and consummation of the Plan, and closing the Case.  The Debtor’s Plan and 

financial projections indicate that, after giving effect to confirmation of the Plan and the ultimate 

objections to claims that will be filed, the Debtor will have sufficient cash to pay its allowed 

administrative, secured, and priority obligations and fund any costs related to the administration, 

wind-down, and closure of the Debtor’s Case, as well as provide a distribution to unsecured 

creditors in the ranges set forth in the Disclosure Statement.   

44. I believe the Debtor is able to satisfy the conditions precedent to the Effective 

Date and has sufficient funds to meet its post-Confirmation obligations to pay for the costs of 

administering and fully consummating the Plan, including the liquidation of its remaining assets.  

The Plan provides for the liquidation of the Debtor’s remaining assets and is not likely to be 

followed by a further liquidation or reorganization.  Thus, it is my understanding that the Plan is 

feasible, and that the Debtor has satisfied the requirements of section 1129(a)(11) of the 

Bankruptcy Code. 

L. The Plan Complies with Section 1129(a)(12) 

45. I understand that the Debtor has paid all chapter 11 statutory and operating fees 

required to be paid under 28 U.S.C. § 1930, thus satisfying the requirements of section 
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1129(a)(12) of the Bankruptcy Code.  The Plan Administrator will pay all such fees which come 

due after the Plan Effective Date. 

M. Sections 1129(a)(13), (14), and (15) Are Inapplicable to the Debtor  

 
46. I am advised, that the Debtor has no obligation to pay retiree benefits pursuant to 

section 1114 of the Bankruptcy Code, and as such section 1129(a)(13) of the Bankruptcy Code is 

inapplicable to the Debtor. 

47. I am also advised that sections 1129(a)(14) and (15) of the Bankruptcy Code are 

inapplicable to the Debtor as the Debtor has no domestic support obligations and is not an 

individual. 

N. The Plan Complies with Section 1129(a)(16) 

48. It is my understanding that all transfers of property under the Plan are to be made 

in accordance with applicable non-bankruptcy law.  I am advised by counsel that section 

1129(A)(16) of the Bankruptcy Code requires all transfers of property by not-for-profit debtors 

to comply with non-bankruptcy law applicable to the transfer.  I am further advised that the 

Debtor, as a tax-exempt not-for-profit entity under the Internal Revenue Code, must satisfy 

applicable not-for-profit laws in connection with the proposed sale of both the Remaining Real 

Estate Portfolio and the Housing Corporations, notably Sections 510 and 511 of the New York 

State Not for Profit Law (“NFPL”). 

49. I understand that Section 510, as well as the procedural portions of Section 511, 

of the NFPL have been satisfied since a majority of the Debtor’s entire board approved each of 

the transactions, and as set forth more fully in the confirmation brief, all of the requisite notice 
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has been provided.  The only procedural element that still needs to be satisfied is obtaining court 

approval of the transactions.  I am advised by counsel that approval by the Bankruptcy Court will 

satisfy the final procedural requirement of Sections 510 and 511 of the NFPL. 

50. With respect to the substantive requirements of Section 511 of the NFPL, I am 

told that that there is a two prong test to determine if a transaction should be approved: (1) that 

the consideration for, and terms of, the transaction must be fair and reasonable to the 

corporation; and (2) that the proposes of the corporation must be promoted through the transfer 

of the assets.  I am further told that there is little guidance on how to balance these two prongs.  

That said, each of the proposed transactions satisfy each prong. 

51. As set forth more fully in the Disclosure Statement, as well as the respective Sale 

Motions [Docket Nos. 916 and 984], the consideration to be received by the Debtor, as well as 

the terms of the respective transactions,  for both the Remaining Real Estate Portfolio and the 

Housing Corporation Interests is fair and reasonable.  An extensive sales process was conducted 

for each of the asset groups.  The terms of each of the proposed transactions were negotiated by 

and between counsel to the Debtor and counsel to the respective buyers and were therefore the 

product of extensive arm’s-length good faith negotiations.  That fair consideration is being 

received is further supported by the fact that largely they are based on a reasonable discount of 

appraised values to account for the bulk nature of the sale, and the Committee’s support of the 

sales.  Accordingly, the first prong of Section 511 of the NFPL is satisfied. 

52. With respect to the second prong, each of the sales assures the continued use of 

the Debtor’s assets for the purpose of supporting and or housing the Debtor’s former clients 

and/or providing affordable housing to vulnerable low income individuals.  If the transactions are 
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approved, the Remaining Residential Real Property will be transferred directly to those Not-for-

Profit Providers that assumed responsibility for providing services to the Debtor’s former clients.  

Moreover, each of the Housing Corporations would obtain a new not-for-profit member or 

sponsor who, together with their joint venture partner would ensure that the certain renovations 

and improvements will be made to the real property owned by the Housing Corporations and that 

such properties continue to provide housing under existing regulatory agreements.  Accordingly, 

the second prong of the 511 test is satisfied as well.   

53. Based on the foregoing, I am advised that if the Court approves the proposed 

transactions, the Plan satisfies the requirements of section 1129(a)(16) as each of the transfers 

will be in compliance with applicable non-bankruptcy law. 

O. The Principal Purpose of the Plan is Not the Avoidance of  

 Taxes or the Application of section 5 of the Securities Act of 1933 

54. The Plan was not filed for the purpose of avoiding taxes or the application of 

section 5 of the Securities Act of 1933.  Moreover, no party that is a governmental unit, or any 

other entity, has requested, pursuant to section 1129(d) of the Bankruptcy Code, that the Court 

decline to confirm the Plan on the grounds that the principal purpose of the Plan is the avoidance 

of taxes or the avoidance of the application of section 5 of the Securities Act of 1933. 

CONCLUSION 

55. Based on the foregoing, I believe confirmation of the Plan is appropriate, is in the 

best interests of all creditors and other parties in interest, satisfies the requirements of the 

Bankruptcy Code, and should therefore be confirmed. 
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56. I hereby reserve my right to amend the testimony set forth herein as necessary at 

the hearing to consider confirmation of the Plan.  

I, the undersigned, declare under penalty of perjury that the foregoing is true and correct. 

 
Dated: January 23, 2018 
 New York, New York 
 

  /s/ Judith Pincus                                          
Judith Pincus 
Chief Wind down Officer 
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