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PRELIMINARY STATEMENT 

This Memorandum of Law (the “Memorandum”) is submitted on behalf of Federation 

Employment and Guidance Service, Inc. d/b/a/ FEGS (“FEGS” or the “Debtor” or the “Plan 

Proponent”) in support of confirmation of the Third Amended Plan of Liquidation Under 

Chapter 11 of the Bankruptcy Code of Federation Employment and Guidance Service, Inc. d/b/a 

FEGS, dated December 19, 2017 (as it may be amended, modified, or supplemented, the “Plan”), 

pursuant to 11 U.S.C. § 1129.2 

The Plan represents a successful and, most importantly, consensual conclusion to the 

Debtor’s chapter 11 case (the “Case”).  The proposed Plan is the culmination of extensive, 

arm’s-length negotiations throughout the Case between the Debtor and various key 

constituencies to reach fair and equitable resolutions of the many complex business and legal 

issues presented by this Case.  The administration of this Case has been, and continues to be, a 

collaborative effort between the Debtor, who proposed the Plan, the Committee, which fully 

supports the Plan, and other parties-in-interest.  Significantly, as a result of the efforts undertaken 

by the Plan Proponent in this Case, the continued care and residency of the Debtor’s former 

clients is provided for, significant asset value has been preserved and captured for the benefit of 

all creditors, and a meaningful dividend will be distributed to the unsecured creditors in this 

Case.   

As set forth in the Declaration of Catherine Nownes-Whitaker on Behalf of Rust 

Consulting/Omni Bankruptcy Regarding Voting and Tabulation of Ballots Accepting and 

Rejecting the Debtor’s Third Amended Plan of Liquidation Under Chapter 11 of the Bankruptcy 

                                                
2 Unless otherwise defined herein, all capitalized terms have the meanings ascribed to them in: (i) the Disclosure 

Statement on Third Amended Plan of Liquidation Under Chapter 11 of the Bankruptcy Code of Federation 

Employment and Guidance Service, Inc. d/b/a/ FEGS, dated December 19. 2017 (the “Disclosure Statement”); (ii) 
the Plan; (iii) title 11 of the United States Code (the “Bankruptcy Code”); or (iv) the Federal Rules of Bankruptcy 
Procedure (the “Bankruptcy Rules”), as applicable.  Unless otherwise stated, all statutory references refer to the 
applicable sections of the Bankruptcy Code. 
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Code (the “Voting Declaration”) [Docket No. 1037], the holders of Claims entitled to vote, who 

submitted timely ballots, overwhelmingly voted in favor of the Plan as follows: 

 

Voting Class Accept Reject 

Amount Number Amount Number 

FEGS Class 4 - 

Allowed Unsecured 

Claims 

$61,909,444.71 
99.57% 

428 
97.94% 

$265,012.47 
0.43% 

9 
2.06% 

 

As evidenced by the voting results, the Voting Declaration, and the Declaration of Judith 

Pincus, the Debtor’s Chief Wind Down Officer, filed contemporaneously herewith, in support of 

the Plan (the “Pincus Declaration”) [Docket No. 1038], the Plan satisfies all applicable 

requirements of the Bankruptcy Code, including, without limitation, §§ 1122, 1123, 1125, 1126 

and 1129, as well as applicable non-bankruptcy law, and is in the best interests of the Debtor’s 

estate and its creditors.  In addition, as will be further detailed in this Memorandum, the Plan has 

been proposed in good faith, is designed for swift confirmation and consummation and will 

enable the Debtor to concentrate its efforts towards winding up its remaining affairs, including 

the consummation of the proposed sale transactions of its residential real estate portfolio and the 

liquidation of its remaining assets for the benefit of its creditors, resolving outstanding Claims 

against the Debtor’s estate, pursuit by the Creditor Trust of various causes of action, and 

preserving the funds available for distribution to the Debtor’s creditors.  Accordingly, the Plan 

Proponent respectfully submits that the Plan can and should be confirmed. 

I. STATEMENT OF FACTS 

The facts relevant to confirmation of the Plan are set forth in the Amended Affidavit of 

Kristen Woodlock Pursuant to Local Bankruptcy Rule 1007-4 and in Support of First Day 

Motions [Docket No. 16], the Disclosure Statement, the Plan, the Plan Supplement, the Pincus 
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Declaration, the Voting Declaration, prior pleadings filed in this case and any evidence presented 

or testimony that may be adduced or proffered at the Confirmation Hearing.  These facts are 

incorporated by reference herein and, as necessary, will be referred to in connection with the 

discussion of applicable legal principles discussed below. 

II. CASE BACKGROUND 

On March 18, 2015 (the “Petition Date”), the Debtor filed a voluntary petition for relief 

under chapter 11 of the Bankruptcy Code.  The Debtor is continuing to administer its estate as a 

debtor in possession pursuant to §§ 1107 and 1108 of the Bankruptcy Code.   

On March 31, 2015, the Office of the United States Trustee appointed the Committee 

[Docket No. 105].  The Committee employed Pachulski Stang Ziehl & Jones LLP as its 

bankruptcy counsel [Docket No. 332] and Alvarez & Marsal Healthcare Industry Group, LLC as 

its financial advisors [Docket No. 337].  No trustee or examiner has been appointed in this case.   

On December 19, 2017, the Plan Proponent filed the Third Amended Plan of Liquidation 

Under Chapter 11 of the Bankruptcy Code of Federation Employment and Guidance Service, 

Inc. d/b/a FEGS [Docket No. 976] and the Disclosure Statement on Third Amended Plan of 

Liquidation Under Chapter 11 of the Bankruptcy Code of Federation Employment and Guidance 

Service, Inc. d/b/a/ FEGS [Docket No. 977].  An Order Approving the Disclosure Statement was 

entered on December 19, 2017 [Docket No. 978] (the “Disclosure Statement Order”). 

III. SUMMARY OF THE PLAN 

The Plan provides for, inter alia,3 

(1) each holder of an Allowed Administrative Claim, unless a holder of such a 
claim agrees to less favorable treatment, to receive full payment of such 
Allowed Administrative Claim in cash on or as soon as reasonably 

                                                
3 The summary of the Plan is provided for the convenience of the Court and parties in interest.  In the event of any 
inconsistency between the summary set forth in this Motion and the terms of the Plan, the terms of the Plan shall 
govern. 
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practicable after the later of (i) the Effective Date; or (ii) the date on which 
such Claim becomes Allowed or otherwise payable; 

(2) the holder of any Allowed Priority Tax Claims unless a holder of such a 
claim agrees to a different and less favorable treatment, to receive full 
payment of its Allowed Priority Tax Claim in cash on or as soon as 
reasonably practicable after the later of (i) the Effective Date and (ii) the 
date on which such Claim becomes Allowed; 

(3) the DOL Priority Claim to be determined and treated in accordance with 
the terms of the Settlement Agreement, to the extent approved by the 
Bankruptcy Court through entry of the Confirmation Order; 

(4) each holder of an Allowed Professional Fee Claim to be paid in Cash from 
the Remaining Cash in an amount equal to such Allowed Professional Fee 
Claim on or as soon as reasonably practicable after the first Business Day 
following the date upon which such Claim becomes Allowed by Final 
Order, unless such holder agrees to a different and/or less favorable 
treatment of such Claim; 

(5) the payment of all United States Trustee quarterly fees under 28 U.S.C. 
§1930(a)(6), plus interest due and payable under 31 U.S.C. §3717, if any, 
on all disbursements, including Plan payments and disbursements in and 
outside the ordinary course of the Debtor’s business, until the entry of a 
final decree, dismissal of the case, or conversion of the case to Chapter 7; 

(6) each holder of an Allowed FEGS Class 1 Claim (DASNY/Bond Trustee 
Secured Claims) to either receive the full amount of such Claim or such 
Claim will be otherwise assumed and paid in accordance with existing 
terms as provided under the terms of the Purchase Agreement and 
Settlement Agreement;   

(7) each holder of an Allowed FEGS Class 2 Claim (Other Secured Claims), 
to receive one of the following alternative treatments, at the election of the 
Plan Administrator: (a) payment in full in Cash on or as soon as 
reasonably practicable after the later of (i) the Effective Date and (ii) the 
date the Claim becomes due and payable by its terms; (b) the legal, 
equitable and contractual rights to which such Claim entitles the holder, 
unaltered by the Plan; (c) the treatment described in Section 1124(2) of the 
Bankruptcy Code; or (d) all collateral securing such Claim, without 
representation or warranty by or recourse against the Debtor; 

(8) the undersecured portion of any such FEGS Class 2 Claim to be treated for 
all purposes under the Plan as an Unsecured Claim in FEGS Class 4; 

(9) each holder of an Allowed FEGS Class 3 Claim (Other Priority Claims), 
to be paid in full in Cash on or as soon as reasonably practicable after the 
later of (i) the Effective Date and (ii) the date on which such Claim 
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becomes Allowed, unless such holder shall agree to a different and less 
favorable treatment of such Claim; 

(10) each holder of an Allowed FEGS Class 4 Claim (Unsecured Claims) to 
receive, from time to time, Pro Rata distributions of Cash from the Net 
Proceeds and a Pro Rata share of the Creditor Trust Interests, except as 
otherwise provided under the Plan or as otherwise may be agreed to 
between the Debtor and the holder of such a Claim; 

(11) notwithstanding the preceding, the OMH Claim, the OPWDD Claim and 
the DOL Unsecured Claim to be treated in accordance with the terms of 
the Settlement Agreement, to the extent approved by the Bankruptcy 
Court through entry of the Confirmation Order. 

IV. PROPOSED PLAN MODIFICATIONS 

 The Debtor did not receive any formal objections to confirmation.  It did, however, 

receive several informal responses to the Plan by the New York State Attorney General’s Office, 

the Pension Benefit Guaranty Corporation, a former FEGS donor who provided FEGS with 

restricted funds prior to the Petition Date, Loeb & Troper (the Debtor’s former accounting firm) 

and Gail Magaliff (the Debtor’s former Chief Executive Officer).  The Debtor worked with each 

of these parties to reach a consensual resolution of their concerns and agreed to include in the 

Confirmation Order several clarifications and/or non-material modifications to the Plan.  The 

proposed language, all of which was agreed to with the requesting counterparty and consented to 

by the Committee is set forth below: 

 New York State Attorney General 

 At the request of the New York State Attorney General’s office, the following will be 

added to the end of Section 13.2(a) of the Plan: 

For the avoidance of doubt, nothing contained in this Section 
13.2(a) shall be construed in any manner to constitute a release of 
any claims the New York State Attorney General may have against 
any of the Debtor Release Parties, including claims by the 
Attorney General pursuant to Section 112(a)(7) of the Not-For-
Profit Corporation Law. 

Case 8-15-71074-reg    Doc 1039    Filed 01/23/18    Entered 01/23/18 19:02:43



 

6 
4633437v.6 

 In addition, the following definition will be added to the Plan: 

“Loeb & Troper” means mean Loeb & Troper LLP, a New York 
limited liability partnership, and its partners, officers and 
employees. 

 Pension Benefit Guaranty Corporation (“PBGC”) 

 At the request of the PBGC, the Confirmation Order shall contain the following 

provision: 

No provision contained in the Disclosure Statement, the Plan, the 
Confirmation Order, or section 1141 of the Bankruptcy Code, shall 
be construed as discharging, releasing, or relieving the Debtor, or 
any party, in any capacity, from any liability resulting from a 
fiduciary breach with respect to the Pension Plan under any law or 
regulatory provision.  PBGC and the Pension Plan shall not be 
enjoined or precluded from enforcing such liability resulting from 
a fiduciary breach against any party as a result of the Plan’s 
provisions for satisfaction, release, and discharge of claims. 
 

 Women’s Enterprise Action Loan Fund (“WEALF”) 

 WEALF donated certain funds to the Debtor prior to the petition date, which funds were 

subject to certain donor restrictions.  WEALF wanted certain assurances that donor restricted 

funds held by the Debtor would be transferred to other mission related not-for-profit entities in a 

timely fashion.  Accordingly, the Debtor agreed to include the following language in the 

Confirmation Order: 

 (a)  The Debtor acknowledges that it currently maintains 
approximately $9.5 million of funds designated on its books and 
records as donor-restricted (the “Restricted Funds”).  Following 
the Effective Date, the Restricted Funds shall continue to be 
maintained and segregated by the Plan Administrator, and no 
portion thereof shall constitute Estate assets or be distributed to 
Creditors absent further order of the Bankruptcy Court or an 
agreement between the Plan Administrator and the Oversight 
Committee.    
 
 (b)  After the Effective Date, the Plan Administrator shall 
(i) continue to review the documentation for each donation 
underlying or otherwise relating to the Restricted Funds and, 
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together with the Oversight Committee, make a determination as to 
what portion of the Restricted Funds are subject under applicable 
law to a donor restriction (the “Confirmed Restricted Funds”), (ii) 
to the extent feasible, contact each donor of the Confirmed 
Restricted Funds to determine whether such donor has or proposes 
a preferred designee of its respective Confirmed Restricted Funds, 
(iii) in cases in which the donor of the Confirmed Restricted  
Funds is deceased or cannot reasonably be identified or located, 
identify a potential recipient for such Confirmed Restricted Funds, 
(iv) present to the New York State Attorney General (the 
“NYSAG”) an omnibus proposal for the disposition of the 
Confirmed Restricted Funds consistent with the foregoing (the 
“Proposed Restricted Funds Disposition”), (v) commence a cy pres 
proceeding (the “Cy Pres Proceeding”) and seek court approval for 
the Proposed Restricted Funds Disposition, and (vi) effectuate the 
disposition of Restricted Funds in the manner approved by the 
NYSAG and the court presiding over the Cy Pres Proceeding.  
Unless the Bankruptcy Court extends such deadline, the Proposed 
Restricted Funds Disposition shall be presented to the NYSAG 
within 180 days from the Effective Date. 

 Loeb & Troper 

 Loeb & Troper requested a new section be added to the Plan to address certain concerns 

they had with respect to ongoing litigation.  The Debtor agreed to the inclusion of a new section 

13.8 of the Plan as follows: 

Except as provided in Section 13.3 of the Plan 
(“Exculpation”) as qualified below, nothing otherwise 
contained in Article 13 of this Plan shall enjoin or preclude 
Loeb & Troper from commencing, conducting, or 
continuing any claims (including but not limited to cross-
claims and counterclaims) suits, causes of action, or other 
proceedings of any kind (including but not limited to the 
taking of evidence) existing in its own name and right, or 
asserting any defenses or set-off rights, in response to any 
claim or cause of action asserted against Loeb & Troper in 
the pending adversary proceeding commenced by the 
Committee against Loeb & Troper [Adv. No. 8-17-08100], 
or in any other action or proceeding brought against Loeb 
& Troper relating in any way to the Debtor or the work 
Loeb & Troper performed for the Debtor, provided, 
however, that any such action against the Debtor or the 
Creditor Trust shall only be for purposes of asserting 
defenses or set-off rights and not to recover additional 
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distributions against the Estate.  For purposes of this 
Section 13.8, the reference in Section 13.3 to “any act or 
omission in connection with, related to, or arising out of the 
Case”, shall refer to the deliberations regarding, and the 
decision to, commence the Case and any acts or omissions 
in connection with the preparation and administration of the 
Case, but shall exclude any acts or omissions that caused 
any of the underlying conditions that led to the filing of the 
Case.  

 Gail Magaliff 

 Early in these Chapter 11 proceedings the Debtor and Gail Magaliff, the Debtor’s former 

Chief Executive Officer, agreed not to transfer or otherwise distribute certain funds related to a 

certain Deferred Compensation Account with a full reservation of rights by both parties.  In 

connection with the confirmation of the Plan, Gail Magaliff requested the following clarification 

be contained in the Confirmation Order, which the Debtor has agreed to:  

Notwithstanding anything contained in this Order to the contrary, 
the provisions of paragraph 9 of the Final Order Authorizing 

Continued Use of the Debtor’ s (I) Cash Management System; (II) 

Bank Accounts; and (III) Business Forms; and Extending the Time 

Within Which to Comply with Section 345 Investment and Deposit 

Requirements entered by the Court on April 23, 2015 [Docket No. 
175] (the “Cash Management Order”), shall remain in full force 
and effect until either an agreement between the parties subject to 
the consent of the Oversight Committee or entry of a final non-
appealable order entered by this Court or such other court of 
competent jurisdiction determining the rights to the Magaliff 
Deferred Compensation Accounts (as defined in the Cash 
Management Order) or any entitlement to the proceeds thereof.  
Each of the Debtor and Gail Magaliff expressly reserve and retain 
all rights, claims and defenses with respect to the Magaliff 
Deferred Compensation Accounts and any litigation or claims with 
respect thereto. 

V. PLAN SOLICITATION AND VOTING RESULTS 

On December 19, 2017, the Bankruptcy Court entered the Disclosure Statement Order 

[Docket No. 978], approving the Disclosure Statement [Docket No. 977] and establishing 
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procedures for solicitation of the Plan (the “Solicitation Procedures”).  Among other things, the 

Solicitation Procedures established a voting deadline of January 19, 2018 at 4:00 p.m.   

Following the entry of the Disclosure Statement Order and in accordance therewith, the 

Debtor timely completed solicitation of votes on the Plan.  Specifically, the Plan Proponent 

caused to be transmitted a solicitation package (the “Solicitation Package”) containing a copy or 

conformed version of: (a) a written notice (the “Confirmation Hearing Notice”) of (i) the 

approval of the Disclosure Statement, (ii) the website address to access the Disclosure Statement 

Order, the Disclosure Statement, as approved by the Court, and the Plan, (iii) contact information 

for parties wishing to request a hard copy of such documents from Rust Omni; (iv) the date of 

the Confirmation Hearing, (v) the deadline and procedures for filing objections to confirmation 

of the Plan, (vi) the treatment of certain contingent, unliquidated and disputed claims for notice 

and voting purposes, and (vii) the voting deadline for receipt of ballots; and (b) an appropriate 

ballot with instructions attached thereto, to all known holders of Claims as of December 11, 2017 

(the “Voting Record Date”) in FEGS Class 4 (the “Voting Parties”), which was the only Class 

entitled to vote on the Plan.  See Voting Declaration ¶ 8; see also Affidavit of Service [Docket 

No. 982].   

Additionally, as required under the Disclosure Statement Order, the Plan Proponent 

caused to be transmitted to holders of Administrative Claims, Priority Tax Claims, the DOL 

Priority Claim, Professional Fee Claims, Allowed DASNY/Bond Trustee Secured Claims (FEGS 

Class 1), Allowed Other Secured Claims (FEGS Class 2), and Allowed Other Priority Claims 

(FEGS Class 3) (collectively, the “Non-Voting Parties”) a notice (the “Non-Voting Notice”) of: 

(i) the approval of the Disclosure Statement, (ii) the website address to access the Disclosure 

Statement Order, the Disclosure Statement, as approved by the Court, and the Plan (iii) contact 
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information for parties wishing to request a hard copy of such documents from Rust Omni; (iv) 

the date of the Confirmation Hearing, and (v) the deadline and procedures for filing objections to 

confirmation of the Plan.  See Voting Declaration ¶ 9; see also Affidavit of Service [Docket No. 

982]. 

In addition to the foregoing, the Plan Proponent also timely published the Confirmation 

Hearing Publication Notice in The New York Times on December 26, 2017, as further required 

by the Disclosure Statement Order.  See Affidavit of Publication of Shannon Schmidt [Docket 

No. 1031].   

Pursuant to the Disclosure Statement Order, the deadline to return ballots accepting or 

rejecting the Plan was set as January 19, 2018 at 4:00 p.m. (prevailing Eastern Time), unless 

previously extended by the Plan Proponent.  As stated above, the Class of creditors entitled to 

vote on the Plan overwhelmingly voted in favor of the Plan.  See Voting Declaration ¶ 14.   

VI. THE PLAN MEETS THE REQUIREMENTS FOR CONFIRMATION  

To confirm the Plan, the Plan Proponent must demonstrate by a preponderance of the 

evidence that the Plan satisfies each of the requirements of § 1129.  See In re Sabine Oil & Gas 

Corp., 555 B.R. 180, 310 (Bankr. S.D.N.Y. 2016), motion to certify appeal denied, No. 16-CV-

2561 (JGK), 2016 WL 6238616 (S.D.N.Y. Oct. 24, 2016), and appeal dismissed as moot, No. 16 

CIV. 6054 (LAP), 2017 WL 477780 (S.D.N.Y. Feb. 3, 2017); In re Bally Total Fitness of 

Greater N.Y., Inc., No. 07-12395 (BRL), 2007 WL 2779438, at *3 (Bankr. S.D.N.Y. Sept. 17, 

2007).  See also Kane v. Johns-Manville Corp., 843 F.2d 636, 648 (2d Cir. 1988) (plan must 

comply with § 1129(a) requirements).  For the reasons described herein, and the Pincus 

Declaration, and as will be demonstrated at the Confirmation Hearing, the Plan presented by the 

Plan Proponent satisfies all of the applicable requirements of § 1129.  Accordingly, the Plan 

should be confirmed. 
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A. THE PLAN MEETS EACH OF THE REQUIREMENTS 

UNDER SECTION 1129 OF THE BANKRUPTCY CODE 

Section 1129(a) provides that a chapter 11 plan for a corporate debtor shall be confirmed 

if: 

(1) The plan complies with the applicable provisions of title 11; 

(2) The plan proponent has complied with the applicable provisions of title 
11; 

(3) The plan has been proposed in good faith and not by any means forbidden 
by law; 

(4) Any payment made or to be made for services or for costs and expenses 
incurred in or in connection with the case or the plan has been approved 
by, or is subject to the approval of, the court as reasonable; 

(5) The plan proponent has disclosed: (i) the identity and affiliations of any 
individual proposed to serve as an officer or director of the debtor after 
confirmation (and the appointment to or continuance in such office by 
such individual is consistent with the interests of creditors and equity 
security holders and with public policy); and (ii) the identity of any insider 
that will be employed or retained by the reorganized debtor and the nature 
of any compensation for such insider; 

(6) [Not applicable]4; 

(7) Each holder of a claim or interest in an impaired class has either accepted 
the plan or will receive or retain under the plan on account of such claim 
or interest property of a value, as of the effective date of the plan, that is 
not less than the amount that such holder would receive or retain if the 
debtor were to be liquidated under chapter 7; 

(8) Each class of claims or interests has either accepted the plan or is not 
impaired under the plan; 

(9) Except to the extent that the holder of a particular claim has agreed to a 
different treatment of such claim, the plan provides that: (A) with respect 
to a claim of a kind specified in section 507(a)(2) or 507(a)(3) of title 11, 
on the effective date of the plan, the holder of such claim will receive on 
account of such claim cash equal to the allowed amount of such claim; (B) 
with respect to a class of claims of a kind specified in Section 507(a)(1), 

                                                
4 Sections 1129(a)(6) (regarding changes in rates that require regulatory approval of any government agency), 
1129(a)(13) (regarding continuation of retiree benefits), 1129(a)(14) (regarding domestic support obligations), and 
1129(a)(15) (regarding individual debtors) are inapplicable to the Debtor. 
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507(a)(4), 507(a)(5), 507(a)(6), or 507(a)(7) of title 11, each holder of a 
claim of such class will receive (i) if such class has accepted the plan, 
deferred cash payments of a value, as of the effective date of the plan, 
equal to the allowed amount of such claim; or (ii) if such class has not 
accepted the plan, cash on the effective date of the plan equal to the 
allowed amount of such claim; and (C) with respect to a claim of a kind 
specified in Section 507(a)(8), the holder of such claim will receive on 
account of such claim regular installment payments in cash, as set forth in 
more detail in Section 1129(a)(9)(C); 

(10) If a class of claims is impaired under the plan, at least one impaired class 
of claims has accepted the plan, determined without including the 
acceptances by any insiders holding claims in such class; 

(11) Confirmation of the plan is not likely to be followed by the liquidation or 
the need for further financial reorganization of the debtor; 

(12) The plan provides for payment on or prior to the effective date of all fees 
payable under 28 U.S.C. § 1930; 

(13) [Not Applicable]4;  

(14) [Not Applicable]4; 

(15) [Not Applicable]4; and 

(16) Transfers of property of the plan are to be made in accordance with any 
applicable provisions of nonbankruptcy law that govern the transfer of 
property by a corporation or trust that is not a moneyed, business, or 
commercial corporation or trust. 

See 11 U.S.C. § 1129(a). Section 1129(b) provides, in pertinent part, that if a plan satisfies all of 

the requirements of § 1129(a) other than § 1129(a)(8), a plan may be confirmed if it does not 

discriminate unfairly, and is fair and equitable, with respect to each class of impaired claims that 

has not voted to accept the plan. 

As set forth in the Disclosure Statement and the Pincus Declaration, and as demonstrated 

herein, the Plan satisfies each of the requirements, to the extent applicable, of § 1129 and 

therefore should be confirmed. 
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1. Section 1129(a)(1) — The Plan Complies 

with the Applicable Provisions of Title 11 

Pursuant to § 1129(a)(1), a plan must comply “with the applicable provisions of [title 

11],” and the plan proponent bears the burden of proving compliance with each statutory 

requirement for chapter 11 plans.  See In re RYYZ, LLC, 490 B.R. 29, 39 (Bankr. E.D.N.Y. 

2013); In re Fur Creations by Varriale, Ltd., 188 B.R. 754, 760 (Bankr. S.D.N.Y. 1995).  

Although broadly drafted, the legislative history of § 1129(a)(1) indicates that this provision is 

directed at compliance with §§ 1122 and 1123, which govern the classification of claims and the 

contents of a plan, respectively.  See H.R. Rep. No. 95-595, at 412 (1977), as reprinted in 1978 

U.S.C.C.A.N. 5963, 6368; S. Rep. No. 95-989, at 126 (1978), as reprinted in 1978 U.S.C.C.A.N. 

5787, 5912; see also In re Johns-Manville Corp., 843 F.2d 636, 648-49 (2d Cir. 1988) (noting 

that it is “doubtful that violations of Code provisions unrelated to the form and content of a plan, 

such as voting procedures, implicate subsection 1129(a)(1) at all.”); In re Texaco Inc., 84 B.R. 

893, 905 (Bankr. S.D.N.Y. 1988) (“In determining whether a plan complies with Section 

1129(a)(1), reference must be made to Code §§ 1122 and 1123 with respect to the classification 

of claims and the contents of a plan of reorganization.”) (citation omitted), appeal dismissed, 92 

B.R. 38 (S.D.N.Y. 1988).  As demonstrated below, the Plan complies fully with the requirements 

of both §§ 1122 and 1123 and therefore satisfies § 1129(a)(1). 

a. Section 1122 of the Bankruptcy Code is  

Satisfied – Classification of Claims and Interests 

 The plan complies with § 1122.  Section 1122(a) provides that a plan may place a claim 

or interest in a particular class only if it is substantially similar to other claims or interests in the 

class. See 11 U.S.C. § 1122(a).  “Substantially similar” generally has been interpreted to mean 

similar in legal character to other claims against a debtor’s assets or to other interests in a debtor.  

See In re Drexel Burnham Lambert Grp. Inc., 138 B.R. 714, 715-716 (Bankr. S.D.N.Y. 1992), 
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order aff’d, 140 B.R. 347 (S.D.N.Y. 1992) (“Drexel I”).  “[C]lassification is constrained by two 

straight-forward rules: Dissimilar claims may not be classified together; similar claims may be 

classified separately only for a legitimate reason”.  In re Chateaugay, 89 F.3d 942, 949 (2nd Cir 

1996). 

The Plan properly classifies all Claims filed against the Debtor.  Article III of the Plan 

provides for the separate classification of such Claims into four distinct Classes based upon 

differences in the legal nature or priority of those Claims: Allowed DASNY/Bond Trustee 

Secured Claims (FEGS Class 1); Allowed Other Secured Claims (FEGS Class 2); Allowed Other 

Priority Claims (FEGS Class 3); and Allowed Unsecured Claims (FEGS Class 4).  The legal 

rights under the Bankruptcy Code of each of the holders of Claims within a particular Class are 

substantially similar to other holders of Claims within that Class. 

The Classes established under the Plan are separately classified because each such Class 

comprises distinct types of Claims.  Overall, the Plan contains three Classes of Unimpaired 

Claims (FEGS Classes 1, 2, and 3) and one Class of Impaired Claims (FEGS Class 4).  

Accordingly, the Plan Proponent submits that the classification structure embodied in the Plan is 

both reasonable and appropriate under § 1122(a). 

b. Section 1123(a) of the Bankruptcy Code -  

Mandatory Contents of a Plan 

Section 1123(a) identifies eight mandatory requirements for the contents of a chapter 11 

plan, seven of which are applicable to a corporate debtor.5  See 11 U.S.C. § 1123(a).  As set forth 

below, the Plan fully complies with each such requirement: 

(i) The Plan Complies with Section 1123(a)(1) 

                                                
5 Section 1123(a)(8) is inapplicable as the Debtor is not an individual. 
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Section 1123(a)(1) provides, in relevant part, that a plan must “designate, subject to 

section 1122 of this title, classes of claims, other than claims of a kind specified in section 

507(a)(2), 507(a)(3), or 507(a)(8) of this title, and classes of interests.”  11 U.S.C. § 1123(a)(1).  

In accordance with these requirements, Article III of the Plan designates four Classes of Claims 

against the Debtor, other than those specified in §§ 507(a)(2), (3), and (8), and the Allowed DOL 

Priority Claim.  Administrative Claims, Priority Tax Claims, the Allowed DOL Priority Claim, 

and Professional Fee Claims are not classified but treated separately in Article II of the Plan. 

Thus, the Plan complies with § 1123(a)(1).   

(ii) The Plan Complies with Section 1123(a)(2) 

Section 1123(a)(2) requires that a plan must “specify any class of claims or interests that 

is not impaired under the plan.” 11 U.S.C. § 1123(a)(2).  Article III of the Plan specifies that 

FEGS Classes 1, 2, and 3 are not impaired under the Plan and are thus conclusively presumed to 

have accepted the Plan.  Therefore, the Plan complies with § 1123(a)(2). 

(iii) The Plan Complies with Section 1123(a)(3) 

Section 1123(a)(3) further requires that a plan must also “specify the treatment of any 

class of claims or interests that is impaired under the plan.” 11 U.S.C. § 1123(a)(3).  Article IV 

of the Plan specifies the treatment of the Claims in FEGS Class 4, which is the only impaired 

class of Claims under the Plan.  Accordingly, the Plan complies with § 1123(a)(3). 

(iv) The Plan Complies with Section 1123(a)(4) 

Section 1123(a)(4) requires that a plan must “provide the same treatment for each claim 

or interest of a particular class, unless the holder of a particular claim or interest agrees to a less 

favorable treatment of such particular claim or interest.” 11 U.S.C. § 1123(a)(4).  As reflected in 

the treatment set forth in Article IV of the Plan, the Plan provides for the same treatment for each 
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Claim within a particular Class, unless the holder of a particular claim agrees to a less favorable 

treatment of such claim.  Consequently, the Plan satisfies the requirements of § 1123(a)(4). 

(v) The Plan Complies with Section 1123(a)(5) 

Section 1123(a)(5) requires that a plan must “provide adequate means for the 

plan’s implementation.” 11 U.S.C. § 1123(a)(5).  On its Effective Date, the Plan will be 

implemented and consummated in accordance with the provisions of Article V of the Plan. 

Specifically, the Plan provides that, inter alia: 

• the funds utilized to make Cash payments under the Plan have been and/or will be 

generated from, among other things, collections, the proceeds of sale of 

substantially all of the Debtor’s assets, including, without limitation, the Program 

Properties and the Housing Corporation Interests, and the recoveries on account 

of pursued causes of action; 

• the creation of a Creditor Trust, to be administered by the Creditor Trustee6, 

which will have the responsibility of prosecuting certain causes of action,7 the 

rights of which will be transferred to it by the Plan Administrator pursuant to the 

Creditor Trust Agreement, including actions brought by the Creditor’s Committee 

on behalf of the Debtor prior to the Effective Date; 8 

• except as expressly provided otherwise in the Plan, on the Effective Date, all 

Assets shall vest in the Debtor free and clear of all Claims, liens, encumbrances, 

charges, interests and other rights and interests of Creditors arising on or before 

                                                
6 The “Creditor Trustee” means Robert N. Michaelson, Esq., solely in his capacity as Creditor Trustee, approved 
prior to the Effective Date by the Bankruptcy Court to administer the Creditor Trusts in accordance with the terms 
and provisions of Article IX of the Plan and the Creditor Trust Agreement. 
7 For a list of the causes of action that will be transferred to the Creditor Trust, please refer to Exhibit F of the Plan 
Supplement [Docket No. 1010]. 
8 For further details regarding the Creditor Trust, please refer to Article IX and Section 5.14 of the Plan and Exhibit 
E and Exhibit G of the Plan Supplement [Docket No. 1010]. 
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the Effective Date, but subject to the terms and conditions of the Plan and the 

Confirmation Order; 

• from and after the Effective Date, the Debtor shall continue in existence for the 

purposes of (i) winding up its affairs as expeditiously as reasonably possible, (ii) 

liquidating, by conversion to Cash or other methods, any remaining assets as 

expeditiously as reasonably possible, (iii) enforcing and prosecuting Causes of 

Action (other than those transferred to the Creditor Trust), interests, rights and 

privileges of the Debtor, (iv) resolving Disputed Claims, (v) administering the 

Plan, (vi) filing appropriate tax returns and (vii) performing all such other acts and 

conditions required by and consistent with consummation of the terms of the Plan 

and the wind down of its affairs; 

• a Plan Administrator9 shall be appointed, to act for the Debtor in a fiduciary 

capacity and with powers and duties including, inter alia, to invest Cash and 

withdraw and make distributions of Cash to holders of Allowed Claims and pay 

taxes and other obligations owed by the Debtor or incurred by the Plan 

Administrator in connection with the wind-down of the estate in accordance with 

the Plan, to perform any additional corporate actions as necessary to carry out the 

wind-down, liquidation and ultimate dissolution of the Debtor, to object to claims 

and to act on behalf of the Debtor in adversary proceedings and contested 

matters10; and 

                                                
9 “Plan Administrator” means Judith Pincus, solely in her capacity as Plan Administrator and approved by the 
Bankruptcy Court pursuant to the Confirmation Order, or, after the Effective Date, such other Person designated 
pursuant to Section 5.11 hereof, to administer the Plan. 
10 For a comprehensive list of the Plan Administrator’s powers and obligations, please refer to Section 5.11 of the 
Plan. 
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• procedures for resolving Disputed Claims and making distributions on account of 

such Disputed Claims once resolved.11 

Accordingly, for the foregoing reasons, the Plan provides adequate means for its 

implementation, thereby satisfying § 1123(a)(5). 

(vi) The Plan Complies with Section 1123(a)(6) 

Section 1123(a)(6) provides, in relevant part, that a plan must provide for the inclusion in 

the charter of the debtor, if the debtor is a corporation, a provision (i) prohibiting the issuance of 

nonvoting equity securities, and (ii) an appropriate distribution of voting power among those 

securities possessing voting power.  See 11 U.S.C. § 1123(a)(6).  Section 1123(a)(6) is 

inapplicable because the Debtor is a not-for-profit organization and therefore has no securities.  

Furthermore, the Debtor is liquidating under the Plan and will not be issuing any stock or other 

securities under the Plan.   

(vii) The Plan Complies with Section 1123(a)(7) 

Section 1123(a)(7) provides that a plan must “contain only provisions that are consistent 

with the interests of creditors and equity security holders and with public policy with respect to 

the manner of selection of any officer, director, or trustee under the plan and any successor to 

such officer, director, or trustee.”  11 U.S.C. § 1123(a)(7).  Pursuant to Section 5.10 of the Plan, 

on the Effective Date, the Debtor’s board shall be deemed to have resigned therefrom, and shall 

be relieved of all further responsibilities, with the operation of the Debtor becoming the general 

responsibility of the Plan Administrator in accordance with the Plan.  Specifically, under Section 

5.11 of the Plan, the Plan Administrator shall be appointed in the Confirmation Order as the 

fiduciary representative for the Debtor and its estate for purposes of administering and 

                                                
11 For further information regarding the process for resolving Disputed Claims, please refer to Article VIII and 
Section 5.21 and Article VIII of the Plan. 
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consummating the Plan.  Section 5.13 of the Plan provides for the procedures to determine a 

successor to the Plan Administrator, in the case of the Plan Administrator’s resignation, death, or 

removal.  The Plan therefore appropriately provides for the appointment of a representative of 

the Debtor, and the Debtor submits that this appointment is wholly consistent with the interests 

of both creditors and public policy and complies with the requirements of § 1123(a)(7). 

(viii) Section 1123(a)(8) Does Not Apply to the Debtor 

Section 1123(a)(8) applies “in a case in which the Debtor is an individual.” Therefore, 

Section 1123(a)(8) is not applicable to the Debtor’s Plan. 

As stated above, the Debtor’s Plan contains all of the mandatory provisions required by 

Section 1123(a). Additionally, the Plan, in compliance with Bankruptcy Rule 3016(a), is dated 

and identifies the name of the entity that has submitted the Plan. 

c. Section 1123(b) of the Bankruptcy Code -  

Permitted Contents of a Plan 

Section 1123(b) sets forth permissive provisions that may be incorporated into a chapter 

11 plan.  See 11 U.S.C. § 1123(b).  The Plan contains the following permissive provisions 

allowed by § 1123(b): 

• In accordance with § 1123(b)(1), the Plan impairs or leaves unimpaired Classes of 

Claims (Plan, Articles III and IV); 

• In accordance with § 1123(b)(2), the Plan provides for the rejection of the 

Debtor’s executory contracts and unexpired leases not previously assumed or 

rejected under § 365 of the Bankruptcy Code (Plan, Article VII); 

• In accordance with § 1123(b)(3), the Plan provides for the assignment to the 

Creditor Trust of certain Causes of Action, and the retention of Causes of Action 
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not so assigned, except those expressly released under the Plan (Plan, Article IX; 

Plan, Sections 5.14, 5.16; Plan Supplement, Exhibits E, and F); 

• In accordance with § 1123(b)(4), the Plan provides for the sale of all or 

substantially all of the property of the estate and the distribution of the proceeds 

of such sale among the holders of claims (Plan Articles IV and V); 

• In accordance with § 1123(b)(5), the Plan modifies the rights of holders of 

unsecured claims in FEGS Class 4 and leaves unaffected those rights of holders of 

claims in FEGS Classes 1, 2, and 3 (Plan, Article IV); and 

• Pursuant to § 1123(b)(6), the Plan “may include any other appropriate provision 

not inconsistent with the applicable provisions of this title.” 11 U.S.C. § 

1123(b)(6).  In accordance such provision, the Plan provides for various integral 

components of the Debtor’s proposed liquidation, including the appointment of 

the Plan Administrator and outlining of her powers and obligations, (Plan, Section 

5.11); the creation of a Creditor Trust (Plan, Article IX; Plan, Sections 5.14; Plan 

Supplement, Exhibits E and G); the establishment of procedures for resolving 

Disputed Claims and making distributions on account of such Disputed Claims 

once resolved (Plan, Article VIII), and the retention of jurisdiction by the 

Bankruptcy Court over certain matters after the Effective Date (Plan, Article XII).   

These permissive provisions are consistent with § 1123(b) and other applicable 

provisions of the Bankruptcy Code.  Based upon the foregoing, the Plan fully complies with the 

requirements of §§ 1122 and 1123 and, thus, satisfies the requirements of § 1129(a)(1). 
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2. Section 1129(a)(2) - The Plan Proponent Has 

Complied With Applicable Provisions of Title 11  

While §1129(a)(1) focuses on a plan’s compliance with the Bankruptcy Code, § 

1129(a)(2) focuses on the plan proponent’s compliance.  See 11 U.S.C. § 1129(a)(2).  The 

legislative history of this provision indicates that its principal purpose is to ensure that the 

proponent complies with the disclosure and solicitation requirements set forth in §§ 1125 and 

1126.  See H.R. Rep. No. 95-595, at 412 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6369; S. 

Rep. No. 95-989, at 126 (1978) reprinted in 1978 U.S.C.C.A.N. 5787, 5912 (“Paragraph (2) [of 

section 1129(a)(1) requires that the proponent of the plan comply with the applicable provisions 

of chapter 11, such as section 1125 regarding disclosure.”); In re Johns-Manville Corp., 68 B.R. 

618, 630 (Bankr. S.D.N.Y. 1986) (“Objections to confirmation raised under § 1129(a)(2) 

generally involve the alleged failure of the plan proponent to comply with § 1125 and § 1126 of 

the Code”), aff’d, 78 B.R. 407 (S.D.N.Y. 1987), aff’d sub nom., In re Johns-Manville Corp., 843 

F.2d 636 (2d Cir. 1988). 

The Plan Proponent has complied with § 1125 by obtaining approval of the Disclosure 

Statement as containing adequate information prior to soliciting votes on the Plan.  In addition, 

as set forth above, and in the Affidavit of Service of Darleen Sahagun of Rust Omni, sworn to on 

December 27, 2017 [Docket No. 982], all persons or entities entitled to receive notice of the 

Disclosure Statement, the Plan, and the Confirmation Hearing received timely, proper, and 

adequate notice, including all relevant deadlines relating to the submission of ballots and the 

filing of objections to the confirmation of the Plan.  The Confirmation Hearing Publication 

Notice was also timely published.  See Affidavit of Publication [Docket No. 1031].  As such, the 

Plan Proponent has satisfied the requirements of § 1129(a)(2).  See In re Drexel Burnham 

Lambert, 138 B.R. 723, 769 (Bankr. S.D.N.Y. 1992) (§ 1129(a)(2) satisfied where a debtor 
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complies with all provisions of Bankruptcy Code and Bankruptcy Rules governing notice, 

disclosure and solicitation relating to the plan). 

3. Section 1129(a)(3) — The Plan Has Been Proposed in Good Faith 

Section 1129(a)(3) requires that a chapter 11 plan be “proposed in good faith and not by 

any means forbidden by law.” 11 U.S.C. § 1129(a)(3); see also In re Jandous Elec. Constr. 

Corp., 115 B.R. 46, 51 (Bankr. S.D.N.Y. 1990).  The good faith prong of this test requires that 

the plan be proposed “with honesty and good intentions.”  In re Johns-Manville Corp., 843 F.2d 

at 649 (citations omitted); In re Genco Shipping & Trading Ltd., 513 B.R. 233, 261 (Bankr. 

S.D.N.Y. 2014); In re The Leslie Fay Companies, Inc., 207 B.R. 764, 780-81 (Bankr. S.D.N.Y. 

1997).  In determining whether a plan has been proposed in good faith, courts have recognized 

they should avoid applying hard and inflexible rules, and instead should evaluate each case on its 

merits.  See In re Cellular Info. Sys., Inc., 171 B.R. 926, 945 (Bankr. S.D.N.Y. 1994).   

Additionally, the plan must be consistent with the objectives and purposes of the 

Bankruptcy Code.  See, e.g., In re Sylmar Plaza, L.P., 314 F.3d 1070, 1074 (9th Cir. 2002) (“A 

plan is proposed in good faith where it achieves a result consistent with the objectives and 

purposes of the [Bankruptcy] Code.”).  Good faith for purposes of § 1129(a)(3) may also be 

found where the plan is supported by key creditor constituencies, or was the result of extensive 

arm’s-length negotiations with creditors.  See Leslie Fay, 207 B.R. at 781 (“The fact that the plan 

is proposed by the committee as well as the Debtor is strong evidence that the plan is proposed in 

good faith.”). 

Here, the Plan has been proposed in good faith by the Plan Proponent and is designed to 

effectuate the objectives and purposes of the Bankruptcy Code by providing for the liquidation of 

the Debtor’s assets, and the maximization of distributions to the holders of Allowed Claims.  As 

set forth herein and further detailed in the Disclosure Statement, the Debtor will consummate the 
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sale of substantially all of its assets including its remaining residential real estate portfolio and its 

housing corporation interests in accordance with Orders of this Court approving such sales.  The 

sale process itself has, and will continue to be, effectuated with the full involvement, input, and 

support of the Committee and with the dual aim of ensuring the continued residence of former 

FEGS clients and enabling the Debtor to maximize distributions to creditors.   

The Committee’s involvement was also pervasive in the development of the Plan, as the 

Debtor engaged the Committee extensively while drafting.  The Plan is the result of extensive 

negotiation by the Debtor and the Committee and the joint resolution and/or settlement of 

complex issues which formed the construct of the Plan.  Indeed, negotiations and discussions 

addressed, among other things, (a) the sale of the Debtor’s real estate portfolio, (b) the sale of the 

Debtor’s Housing Corporation Interests, (c) the continued care and residence of the Debtor’s 

former clients, (d) the resolution and settlement of Claims, (e) the treatment of Claims, (f) the 

means of implementing the Plan (e.g., the appointment of the Plan Administrator and the 

creation of the Creditor Trust), (g) the release, injunction, and exculpation provisions and (h) 

other specific provisions of the Plan.  The Plan Proponent submits that the Plan provides the best 

means for maximizing the value of the Debtor’s estate and the return to creditors.  Accordingly, 

the Plan Proponent submits that the good faith requirement of § 1129(a)(3) is satisfied. 

The second prong of § 1129(a)(3) requires that the plan not contravene any applicable 

nonbankruptcy law.  See In re Koelbl, 751 F.2d 137, 139 (2d Cir. 1984).  The Plan Proponent 

believes that the provisions of the Plan are consistent with applicable nonbankruptcy law.  In 

light of the foregoing, the Plan Proponent has satisfied all requirements of § 1129(a)(3). 
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4. Section 1129(a)(4) - All Payments to Be 

Made By the Debtor in Connection With its 

Case Are Subject to the Approval of the Bankruptcy Court 

Section 1129(a)(4) requires, in relevant part, that all payments made by the debtor for 

services or for costs and expenses incurred in connection with its case or its plan be approved by 

the Bankruptcy Court as reasonable.  See 11 U.S.C. § 1129(a)(4).  Section 1129(a)(4) has been 

construed to require that all payments of professional fees that are made from estate assets be 

subject to review and approval as to their reasonableness by the Bankruptcy Court.  See Drexel, 

138 B.R. at 760; Johns-Manville, 68 B.R. at 632.   

As set forth in Section 2.4(a) of the Plan, all Professionals requesting compensation or 

reimbursement of Professional Fee Claims for services rendered before the Effective Date of the 

Plan shall file an application for final allowance of compensation and reimbursement of 

expenses.  Any Professional Fee Claim that is not asserted in accordance with Section 2.4(a) of 

the Plan shall be deemed disallowed, and the holder shall be enjoined from taking any action to 

enforce the Claim.  All compensation and reimbursement of expenses allowed by the Bankruptcy 

Court shall be paid to the applicable Professional on or as soon as reasonably practicable after 

such Professional Fee Claim becomes Allowed by Final Order See Plan, Section 2.4(b).  

Consequently, professional fees in the Case are subject to the approval of the Bankruptcy Court 

for reasonableness.  In addition, Section 12.1(h) of the Plan provides that the Bankruptcy Court 

will retain jurisdiction after the Effective Date to hear and determine all applications for 

allowance of compensation or reimbursement of expenses authorized pursuant to the Bankruptcy 

Code or the Plan. 

The foregoing procedures under the Plan concerning the Bankruptcy Court’s review and 

ultimate determination of the pre-Effective Date professional fees and expenses to be paid by the 

Debtor complies with the requirements of § 1129(a)(4).  
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5. Section 1129(a)(5) — The Plan Proponent Has Disclosed Required 

Information Regarding Post-confirmation Management and Insiders 

Section 1129(a)(5) provides that a chapter 11 plan may be confirmed only if the 

proponent discloses the identity of those individuals who will serve as post-confirmation 

management of the debtor, the identity of any insider to be employed or retained by the debtor 

post-confirmation and the nature of any compensation proposed to be paid to such insider.  See 

11 U.S.C. § 1129(a)(5).  In addition, under § 1129(a)(5)(A)(ii), the appointment or continuation 

of such management must be consistent with the interests of creditors, equity security holders 

and public policy. Id. 

Because the Plan provides for the liquidation of the Debtor’s assets and given that the 

Debtor is no longer operating, there are no provisions included in the Plan for the appointment or 

continuation of the management for the Debtor, except that Judith Pincus, will be Plan 

Administrator pursuant to Section 5.11 of the Plan.  Section 5.11 of the Plan, together with the 

Plan Supplement, also sets forth the compensation to be paid to the Plan Administrator.  

Additionally, the Plan provides for the appointment of Robert N. Michaelson, Esq. as Creditor 

Trustee.  The Creditor Trustee will liquidate and convert to Cash, in an expeditious but orderly 

manner, the assets of the Creditor Trust in accordance with Article IX of the Plan and the 

Creditor Trust Agreement, which also sets forth the compensation for the Creditor Trustee. 

The Plan Proponent submits that the appointments of the Plan Administrator, with the 

duties and powers set forth in Section 5.11 of the Plan, and the Creditor Trustee, with the duties 

and powers set forth in Article IX of the Plan and in the Creditor Trust Agreement, are consistent 

with the interests of the creditors and public policy.  Accordingly, the Plan Proponent has 

satisfied the requirements of § 1129(a)(5). 
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6. Section 1129(a)(6) — The Plan Does Not Provide 

for Any Rate Change Subject to Regulatory Approval 

Section 1129(a)(6) requires that “[a]ny governmental regulatory commission with 

jurisdiction, after confirmation of the plan, over the rates of the debtor has approved any rate 

change provided for in the plan, or such rate change is expressly conditioned on such approval.”  

11 U.S.C. § 1129(a)(6).  Section 1129(a)(6) is inapplicable to here because the Plan does not 

provide for any rate change. 

7. Section 1129(a)(7) — The Plan is in the “Best Interests” of Creditors 

Section 1129(a)(7) requires that, with respect to each impaired class of claims or 

interests, each holder of a claim or interest (a) has accepted the plan or (b) will receive or retain 

property of a value not less than what such holder would receive or retain if the debtor were to be 

liquidated under chapter 7 of the Bankruptcy Code.  See 11 U.S.C. § 1129(a)(7).  This provision 

is commonly referred to as the “best interests” test.   

The best interests test focuses on individual dissenting parties in each class rather than 

classes of claims.  See Bank of Am. Nat’l Trust & Say. Ass’n v. 203 N. LaSalle St. P’ship, 526 

U.S. 434, 441 (1999).  Accordingly, under this test, the Bankruptcy Court must find by a 

preponderance of the evidence that each dissenting creditor will receive or retain value that is not 

less than the amount it would receive if the debtor were to be liquidated under chapter 7.  Id.; 

United States v. Reorganized CF&I Fabricators of Utah, Inc., 518 U.S. 213, 228 (1996); In re 

Adelphia Commc’ns Corp., 361 B.R. 337, 364-65 (S.D.N.Y. 2007); Leslie Fay, 207 B.R. at 787; 

Drexel, 138 B.R. at 761.); see also In re Adelphia Commc’ns Corp., 368 B.R. 140, 252 (Bankr. 

S.D.N.Y. 2007) (listing the following factors, among others, to be taken into consideration under 

a liquidation analysis: (a) the additional administrative expense costs of a chapter 7 liquidating 

trustee or trustees; (b) the loss of value associated with losing the expertise of a debtor’s 
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employees and professionals; (c) increased claims against a debtor and the potential resulting 

delays in distribution; and (d) the loss of any beneficial settlement that would have been 

embodied in a plan). 

Pursuant to § 1126(f), each holder of a Claim or interest in a Class that is not impaired is 

conclusively presumed to have accepted the Plan.  As a result, the “best interests” test is not 

implicated with respect to Claims in FEGS Class 1 (Allowed DASNY Secured Claims and 

Allowed Bond Trustee Secured Claims), FEGS Class 2 (Allowed Other Secured Claims), and 

FEGS Class 3 (Allowed Other Priority Claims) which are unimpaired and presumed to have 

accepted the Plan.  Claims in FEGS Class 4 (Allowed Unsecured Claims) are impaired under the 

Plan.  Accordingly, the “best interests” test applies to creditors in FEGS Class 4.   

Whether the Plan meets the best interests test for the creditors in the impaired class 

requires a determination of the amount of proceeds that would be generated from the Debtor’s 

liquidation in the context of chapter 7 liquidation, as opposed to the Plan’s proposed chapter 11 

liquidation.  The Debtor has determined that due to the costs of a chapter 7 case, creditors in 

impaired classes will receive a distribution under the terms of the Plan which is not less than the 

distribution under a chapter 7 liquidation because the value of the Debtor’s assets would be 

eroded in a liquidation under chapter 7.   

As set forth above, and more fully set forth in the Disclosure Statement, the Debtor 

proposes to sell substantially all of its assets pursuant to the Plan.  Minimal assets, if any, will 

remain to be liquidated thereafter.  Thus, there would be no potential for increased value which 

could be captured by any trustee appointed to administer the Debtor’s estate in the context of a 

chapter 7 liquidation.  To the contrary, the appointment of a chapter 7 trustee could jeopardize 

the transactions contemplated by the Plan and the resulting increase in administrative costs 
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would erode the dividend to unsecured creditors.  See Pincus Declaration at ¶ 37.  Further, the 

Plan provides for the appointment of a Plan Administrator to oversee and administer the 

completion of the Debtor’s wind down and the distributions to creditors under the Plan.  

Assuming that the Plan is confirmed, the Plan Administrator is prepared to commence services 

immediately upon the Effective Date and understands the desire of the Plan Proponent to 

promptly complete the sale of substantially all of the Debtor’s Assets and the ultimate wind 

down in an efficient and cost effective manner.  Thus, as is readily apparent, the Debtor has 

already made substantial progress towards completing its wind down.  The Plan provides the 

Debtor with the ability to complete its wind-down efforts without any undue delay, distraction, 

or unnecessary expense. 

A conversion to chapter 7, on the other hand, would only delay these proceedings, 

increase administrative costs, and further diminish distributions to creditors.  See Pincus 

Declaration at ¶ 37.  Among the additional costs that would be incurred include administrative 

fees and costs payable to a chapter 7 trustee or trustees, as well as the professional advisors to 

such trustee.12  In addition, such professional advisors would have a substantial learning curve 

and would be entitled to additional fees as they familiarize themselves on the nature and status of 

the Case.  Id.  Given the learning curve a chapter 7 trustee and his advisors would confront, these 

fees are likely to significantly exceed the proposed compensation payable to the Plan 

Administrator under the proposed Plan.  As a result of such additional fees, there would be 

                                                
12 “In a case under chapter 7 or 11, the court may allow reasonable compensation under section 330 of this title of 
the trustee for the trustee’s services, payable after the trustee renders such services, not to exceed 25 percent on the 
first $5,000 or less, 10 percent on any amount in excess of $5,000 but not in excess of $50,000, 5 percent on any 
amount in excess of $50,000 but not in excess of $1,000,000, and reasonable compensation not to exceed 3 percent 
of such moneys in excess of $1,000,000, upon all moneys disbursed or turned over in the case by the trustee to 
parties in interest, excluding the debtor, but including holders of secured claims.”  11 U.S.C. § 326(a). 
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corresponding and substantial increases in Claims which would be satisfied on an administrative 

priority basis thereby further reducing the funds available to unsecured creditors.   

Additionally, as discussed above, such an appointment could jeopardize certain of the 

sale transactions contemplated by the Plan, which in turn could negatively impact the 

preservation of the charitable mission of the Debtor and its various programs and the care 

provided to the Debtor’s former clients.  The contemplated sale transactions, as provided for in 

the Plan, are designed to account for these concerns, while also maximizing the funds available 

for distribution to Creditors.  If these transactions were not to succeed, any substitute transactions 

would likely not be able to provide for the continuation of the Debtor’s charitable mission and 

the protection of the Debtor’s former clients.  Furthermore, during the course of the Debtor’s 

case, the Committee has made substantial progress in litigating causes of action which will 

continue to be litigated by the Creditor Trust after the Effective Date of the Plan.  Should a 

chapter 7 trustee be appointed delays in litigation, loss of progress, and increased litigation costs 

will likely occur. 

Thus, in light of the additional costs and potential delays associated with a chapter 7 

conversion, the Debtor submits that each holder of a Claim in the impaired class, FEGS Class 4, 

will receive or retain under the Plan, on account of its Claim, property of a value that is not less 

than the amount that such holder would receive or retain if the Debtor was liquidated under 

chapter 7 of the Bankruptcy Code.  Therefore, the Plan satisfies the requirements of § 1129(a)(7). 

8. Section 1129(a)(8) —Acceptance by Impaired Classes 

Section 1129(a)(8) requires that “[w]ith respect to each class of claims or interests” such 

class either accepts, or is not impaired under, the chapter 11 plan.  See 11 U.S.C. § 1129(a)(8).  A 

class of claims accepts a plan if the holders of at least two-thirds in dollar amount and more than 

one-half in the number of claims in the class vote to accept the plan, counting only those claims 
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whose holders actually vote to accept or reject the plan.  See 11 U.S.C. § 1126(c).  A class of 

interests accepts a plan if the holders of at least two-thirds in amount of the interests in the class 

vote to accept the plan, counting only those interests whose holders actually vote to accept or 

reject the plan.  See 11 U.S.C. § 1126(d).  Whether a class of claims is impaired is governed by § 

1124. 

As indicated above, FEGS Classes 1, 2, and 3 are not impaired under the Plan and are 

thus conclusively deemed to have accepted the Plan.  FEGS Class 4, the only impaired, and 

therefore only voting Class under the Plan, voted in favor of the Plan.13 

In accordance with § 1126(c), creditors holding greater than two-thirds in dollar amount 

and greater than one-half in number of the Allowed Claims in FEGS Class 4 have voted to 

accept the Plan.  Accordingly, the Plan Proponent has satisfied the requirements of § 1129(a)(8) 

with respect to such Class. 

9. Section 1129(a)(9) — The Plan Provides 

For the Payment of Administrative and Priority Claims 

Section 1129(a)(9) requires that certain administrative and priority claims be paid in full 

on the effective date of a plan or that the holders of certain other priority claims receive deferred 

cash payments of a total value, as of the effective date of the plan, equal to the allowed amount 

of each such Claim.  See 11 U.S.C. § 1129(a)(9).  Specifically, pursuant to § 1129(a)(9)(A), 

holders of claims of a kind specified in §§ 507(a)(2) and (3) (e.g., administrative claims allowed 

under § 503(b)) must receive cash equal to the allowed amount of such claims on the effective 

date of the plan, unless such holders agree to different treatment.  Id. 

Section 1129(a)(9)(B) requires that each holder of a claim of a kind specified in §§ 

507(a)(1) and (4) through (7) — generally, wage, employee benefit and deposit claims entitled to 

                                                
13 Evidence concerning the tabulation of votes is presented in more detail in the Voting Declaration and will be 
supplemented, if required, at the Confirmation Hearing. 
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priority — must receive (a) if the class has accepted the plan, deferred cash payments of a value 

equal to the allowed amount of such claim or (b) if the class has not accepted the plan, cash equal 

to the allowed amount of such claim on the effective date of the plan.  Id.  Section 1129(a)(9)(C) 

also provides that the holder of a claim of a kind specified in § 507(a)(8) (e.g., priority tax 

claims) must receive deferred cash payments within certain time frames, and on terms not less 

favorable then certain other non-priority claims. 

The Plan provides that the Plan Administrator will pay to each holder of an Allowed 

Administrative Claim (subject to the provisions set forth in section 2.4 and 2.5 regarding 

Professional Fee Claims and U.S. Trustee Fees) an amount in Cash equal to such Allowed 

Administrative Claim on or as soon as reasonably practicable after the later of (i) the Effective 

Date; or (ii) the date on which such Claim becomes Allowed or otherwise payable.  See Plan, 

Section 2.2(c). 

The Plan also provides for each holder of an Allowed Priority Tax Claim to receive Cash 

in an amount equal to such Allowed Priority Tax Claim on or as soon as reasonably practicable 

after the later of (a) the Effective Date and (b) the date on which such Claim becomes Allowed.  

See Plan, Section 2.3. 

Furthermore, the Plan provides that each holder of an Allowed DOL Priority Claim, will 

receive Cash in an amount equal to such Allowed DOL Priority Claim on or as soon as 

reasonably practicable after the later of (a) the Effective Date and (b) the date on which such 

Claim becomes Allowed.  Notwithstanding the preceding, to the extent approved by the 

Bankruptcy Court through entry of the Confirmation Order, the DOL Priority Claim shall be 

determined and treated in accordance with the terms of the Settlement Agreement.  See Plan, 

Section 2.3. 
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Finally, the Plan provides for each holder of an Allowed Other Priority Claim, to receive 

payment in full in Cash on or as soon as reasonably practicable after the later of (a) the Effective 

Date and (b) the date on which such Claim becomes Allowed.  See Plan, Section 4.3. 

Accordingly, the Plan satisfies the requirements set forth in § 1129(a)(9). 

10. Section 1129(a)(10) — The Plan Has Been 

Accepted By at Least One Impaired, Non-Insider Class 

Section 1129(a)(10) requires that the Plan be accepted by at least one class of claims that 

is impaired under the plan, determined without including the acceptance of the plan by any 

insider. See 11 U.S.C. § 1129(a)(10).  Creditors in FEGS Class 4, the only impaired Class under 

the Plan and therefore the only Class with the right to vote, have voted to accept the Plan.  

Accordingly, § 1129(a)(10) is satisfied. 

11. Section 1129(a)(11) — The Plan is Feasible 

Section 1129(a)(11) requires the Court to determine that: 

Confirmation of the plan is not likely to be followed by the 
liquidation, or the need for further financial reorganization, 
of the debtor or any successor to the debtor under the plan, 
unless such liquidation or reorganization is proposed in the 
plan. 

11 U.S.C. § 1123(a)(11).  As described below, and as will be demonstrated at the Confirmation 

Hearing, the Plan is feasible within the meaning of this provision.   

The feasibility test set forth in § 1129(a)(11) requires a court to determine whether a plan 

is workable and has a reasonable likelihood of success.  See Leslie Fay, 207 B.R. at 788-89; 

Bernardez v. Pawlowski (In re Pawlowski), 428 B.R. 545, 552 (E.D.N.Y. 2010) (citing Leslie 

Fay); In re Woodmere Investors Ltd. P’ship, 178 B.R. 346, 361 (Bankr. S.D.N.Y. 1995); Drexel 

Burnham, 138 B.R. at 762; Johns-Manville, 68 B.R. at 635.  The feasibility standard is greatly 

simplified when a plan of liquidation is tested against § 1129(a)(11).  In the context of a 
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liquidating plan, feasibility is established by demonstrating the debtor’s ability to satisfy the 

conditions precedent to the effective date and otherwise have sufficient funds to meet its post-

confirmation date obligations to pay for the costs of administering and fully consummating a 

plan and closing the case.  See, e.g., In re Heritage Org., L.L.C., 375 B.R. 230, 311-12 (Bankr. 

N.D. Tex. 2007) (finding plan of liquidation feasible where evidence supported conclusion that 

sufficient funds to pay administrative and priority creditors existed and the litigation trust 

contemplated under the plan would be sufficiently funded); In re Gulf Coast Holdings, Inc., No. 

06-31695-BJH-11, 2007 WL 1340802, at *6 (Bankr. N.D. Tex. Apr. 30, 2007) (finding plan of 

liquidation feasible where debtor held sufficient cash “to pay all currently due remaining and 

anticipated post-petition obligations [and had] sufficient funds to make a distribution to 

unsecured creditors”).   

 The Plan provides for the orderly winding-down and liquidation of the Debtor’s assets 

and the distribution of the proceeds therefrom to creditors pursuant to the Plan and the 

Bankruptcy Code.  As set forth in the Pincus Declaration at ¶¶ 43-44, the Debtor will have 

sufficient funds to meet the conditions precedent to the Effective Date, to meet its post-

Confirmation obligations to pay for the costs of administering and fully consummating the Plan, 

and to close the Case.  Accordingly, the Debtor has satisfied the feasibility requirement of § 

1129(a)(11). 

12. Section 1129(a)(12) — The Plan Provides for the Payment of Statutory Fees 

Section 1129(a)(12) requires that certain fees identified in 28 U.S.C. § 1930, which 

consist of fees due to the United States Trustee and the Clerk of the Bankruptcy Court, as 

determined by the Bankruptcy Court at the confirmation hearing, have been paid or will be paid 

on the effective date of the plan. See 11 U.S.C. § 1129(a)(12).  All fees due to the Clerk of the 

Court have been paid upon commencement of this Case and all quarterly fees payable by the 
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Debtor (or the Plan Administrator after the Effective Date) to U.S. Trustee will be paid in 

accordance with Section 2.5 of the Plan.  Accordingly, the Plan satisfies § 1129(a)(12). 

13. Section 1129(a)(13) — The Debtor Does 

Not Have Obligations to Pay Retiree Benefits 

Section 1129(a)(13) requires that a chapter 11 plan provide for the continuation, after the 

plan’s effective date, of all retiree benefits at the level established by agreement or by court order 

pursuant to § 1114 at any time prior to confirmation of the plan, for the duration of the period 

that the debtor has obligated itself to provide such benefits.  See 11 U.S.C. § 1129(a)(13).  The 

Debtor is not obligated to pay any retiree benefits pursuant to § 1114, and therefore, the 

requirements of § 1129(a)(13) are inapplicable to confirmation of the Plan. 

14. Sections 1129(a)(14) and (15) – The Domestic Support 

and Individual Debtor Provisions are Not Applicable to the Debtor 

Section 1129(a)(14) only applies to a debtor required to pay domestic support obligations 

and § 1129(a)(15) only applies to a debtor that is an individual.  Accordingly, §§ 1129(a)(14) and 

(15) are not applicable to confirmation of the Plan. 

15. Section 1129(a)(16) — The Plan Provides for Transfers of Property 

to be Made in Accordance with Provisions of Nonbankruptcy Law 

Section 1129(a)(16) provides that applicable nonbankruptcy law will govern all transfers 

of property under a plan to be made by “a corporation or trust that is not a moneyed, business, or 

commercial corporation or trust.” 11 U.S.C. § 1129(a)(16).  The legislative history of § 

1129(a)(16) demonstrates this section was intended to “restrict the authority of a trustee to use, 

sell, or lease property by a nonprofit corporation or trust.”  H.R. Rep. 109-31(1), at 145 (2005), 

2005 WL 832198, 121, 2005 U.S.C.C.A.N. 88, 203-04.  According to the legislative history of § 

1129(a)(16), however, “[n]othing in [§ 1126(a)(16)] may be construed to require the court to 
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remand or refer any proceeding, issue, or controversy to any other court or to require the 

approval of any other court for the transfer of property.”  Id. 

Sections 1129(a)(16) and 363(d) of the Bankruptcy Code allow not-for-profit debtors to 

sell property only in accordance with non-bankruptcy law applicable to the transfer.  

Accordingly, the Debtor, as a tax-exempt not-for-profit entity under the Internal Revenue Code, 

must satisfy applicable not-for-profit laws in connection with the proposed sale of its assets, 

notably §§ 510 and 511 of the New York State Not-for-Profit Corporation Law (“NPCL”).  As 

discussed herein, the various proposed transactions satisfy the required elements.   

The United States Bankruptcy Court for the Southern District of New York recently 

analyzed this requirement in the context of a sale pursuant to § 363 of the Bankruptcy Code, and 

discussed the interplay of § 363(d) and NPCL §§ 510 and 511.  Both the relevant portion of        

§ 363(d) and § 1129(a)(16) were added to the Bankruptcy Code by § 1221 of the Bankruptcy 

Abuse Prevention and Consumer Protection Act of 2005 (“BAPCPA”).  Section 1221 also 

contained an additional provision, found at subsection (e), an enforceable part of the statute 

governing the interpretation of §§ 363(d) and 1129(a)(16), but which otherwise does not appear 

in the Bankruptcy Code.  See In re HHH Choices Health Plan, LLC, 554 B.R. 697, 700 (Bankr. 

S.D.N.Y. 2016). 

BAPCPA section 1221(e) states, as a rule of construction, that: 

Nothing in this section shall be construed to require the court in which a case 
under chapter 11 of title 11, United States Code, is pending to remand or refer any 
proceeding, issue, or controversy to any other court or to require the approval of 
any other court for the transfer of property. 

Pub. L. No. 109-8, § 1221(e) (2005). 
 

When occurring outside of bankruptcy, a transfer of assets by a not-for-profit entity 

requires the approval of the New York State Supreme Court pursuant to NPCL §§ 510 and 511.  
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However, the United States Bankruptcy Court for the Southern District of New York recently 

held that, in a bankruptcy case, any determination that would be made by a state court under 

NPCL § 511 becomes a determination to be made by the bankruptcy court.  As Judge Wiles 

expressly states in In re HHH Choices:  

[C]learly, the amendments to the Bankruptcy Code do not mean that that state 
court approval is still required because section 1221(e) of the BAPCPA explicitly 
says otherwise; it says I cannot interpret those provisions of the amended statute 
to require the approval of any other court for the transfer of property. My 
interpretation of the statute is that substantive state law requirements are 
applicable, but that I am the one who is supposed to apply them, not the New 
York State Court. Not that that has turned out to be such an easy or welcome task 
in this particular case; nevertheless, it is my obligation. Similarly, my judgments 
on these issues are subject to appeal to the district court and higher courts, but I 
do not believe they are subject to review or to reconsideration or challenge or veto 
by a state court. 

In re HHH Choices, 554 B.R. at 700.  Accordingly, the Bankruptcy Court is the forum to 

approve the consummation of the sale of substantially all of the Debtor’s assets pursuant to 

NPCL §§ 510 and 511. 

NPCL § 511 requires the application of a two-prong test before authorizing the 

transaction.  Church of God of Prospect Plaza v. Fourth Church of Christ, Scientist, of Brooklyn, 

76 A.D.2d 712, 717 (2d Dep’t 1980), aff’d, 54 N.Y.2d 742 (1981).  First, the consideration and 

the terms of the transaction must be fair and reasonable to the corporation.  NPCL § 511(d).  To 

do this, it is necessary to look at the fair market value at the time the contract was entered into. 

See, e.g., Wolkoff v. Church of St.Rita, 132 Misc.2d 464, 471 (Sup. Ct. Richmond County 1986), 

aff’d, 133 A.D.2d 267, 518 N.Y.S.2d 1020 (2d Dep’t 1987) (holding that the current market 

value, in the absence of special circumstances, is the most reliable index for calculating what 

constitutes fair consideration for the sale of real property, and the date for determining such 

value is the date of the contract); Scher v. Yeshivath Makowa Corp., 54 A.D.3d 839, (2d Dep’t 

2008); Application of Church of St. Francis De Sales of New York City, 110 Misc.2d 511, 512, 
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442 N.Y.S.2d 741, 743 (Sup. Ct. New York County 1981) (holding that a court must look at fair 

market value when contract was made, not at the date of petition).  Additionally, “[w]hether a 

deal is fair and equitable to a corporation has to include consideration of how it compares to 

other offers, and how it affects the corporation’s ability to pay its legitimate debts.”  In re HHH 

Choices, 554 B.R. at 703.  

The Debtor respectfully submits that the terms of the various agreements that provide for 

the sale of substantially all of the Debtor’s assets are fair and reasonable and that the estate is 

receiving fair market value for such.  See Pincus Declaration ¶ 51.  Furthermore, such 

agreements were the product of extensive arm’s-length good faith negotiations with the various 

parties following a deliberate and extensive sales and due diligence process.  See id. 

The second prong of NPCL § 511(d) requires that the purposes of the corporation be 

promoted through the transfer of assets.  NPCL § 511(d).  “The second prong of the test requires 

the court to determine that the sale would benefit the corporation or that the best interest of its 

members would be promoted thereby[,]” and the “court may consider whether corporate 

purposes would have been served or the best interests of the membership promoted at the time 

the contract was made, but it should be guided primarily by whether those ends would be 

realized in light of conditions prevailing at the time the issue is presented to the court.”  Church 

of God of Prospect Plaza, 76 A.D.2d at 717. 

Here, the Debtor respectfully submits that the Board’s decisions should be given full 

deference because the Board made a fully informed decision in to selecting the purchasers of 

each of the Debtor’s assets.  Furthermore, the various sales will result (a) in the care of the 

Debtor’s former clients being assumed by those best able to continue the provision of such care, 

(b) in the implementation of necessary renovations and improvements to certain of the 
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transferred assets, and (c) the continuation of existing regulatory agreements with both state and 

federal agencies.  See Pincus Declaration ¶ 52. 

Accordingly, the Debtor respectfully submits that it has satisfied both prongs of NPCL § 

511(d), as the terms of the respective sale agreements are fair and reasonable, and because such 

transactions further the Debtor’s charitable purpose to the fullest and best extent possible.  See 

Pincus Declaration ¶¶ 51-52. 

In addition to the substantive requirements of § 511(d) set forth above, §§ 511(a)-(c) 

impose procedural and notice requirements with respect to a petition to transfer all or 

substantially all of a not-for-profits assets under the NPCL.  As set forth herein, the Debtor has 

satisfied the procedural and notice requirements of NPCL § 511. 

Pursuant to NPCL § 510, since the Debtor is a memberless corporation, and there are 

more than twenty-one (21) members of the Debtor’s Board of Directors (the “Board”), the 

transfer of all or substantially all of its assets must be approved by the affirmative vote of a 

majority of the Board and must obtain court approval of the same. See N.Y. Not-for-Profit Corp. 

Law §§ 510 and 511.  NPCL § 511(a) requires a petition which sets forth: 

1. The name of the corporation, the law under or by which it was incorporated. 

2. The names of its directors and principal officers, and their places of residence. 

3. The activities of the corporation. 

4. A description, with reasonable certainty, of the assets to be sold, leased, 
exchanged, or otherwise disposed of, or a statement that it is proposed to sell, 
lease, exchange or otherwise dispose of all or substantially all the corporate assets 
more fully described in a schedule attached to the petition; and a statement of the 
fair value of such assets, and the amount of the corporation's debts and liabilities 
and how secured. 

5. The consideration to be received by the corporation and the disposition 
proposed to be made thereof, together with a statement that the dissolution of the 
corporation is or is not contemplated thereafter. 
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6. That the consideration and the terms of the sale, lease, exchange or other 
disposition of the assets of the corporation are fair and reasonable to the 
corporation, and that the purposes of the corporation, or the interests of its 
members will be promoted thereby, and a concise statement of the reasons 
therefor. 

7. That such sale, lease, exchange or disposition of corporate assets, has been 
recommended or authorized by vote of the directors in accordance with law, at a 
meeting duly called and held, as shown in a schedule annexed to the petition 
setting forth a copy of the resolution granting such authority with a statement of 
the vote thereon. 

8. Where the consent of members of the corporation is required by law, that such 
consent has been given, as shown in a schedule annexed to the petition setting 
forth a copy of such consent, if in writing, or of a resolution giving such consent, 
adopted at a meeting of members duly called and held, with a statement of the 
vote thereon. 

9. A request for court approval to sell, lease, exchange or otherwise dispose of all 
or substantially all the assets of the corporation as set forth in the petition. 

NPCL § 511(a).   

The Debtor submits that the Disclosure Statement, which incorporates by reference the 

Amended Affidavit of Kristen Woodlock Pursuant to Local Bankruptcy Rule 1007-4 and in 

Support of First Day Motions [Docket No. 16], as well as the various sale motions filed in the 

case, contain most of the information required in NPCL § 511(a), and that the names and 

residences of its directors and principal officers appears in the Debtor’s Statement of Financial 

Affairs [Docket No. 181].  With respect to § 511(a)(7-8), a majority of the Debtor’s entire board 

approved each of the transactions. See Pincus Declaration at ¶ 49.  

With respect to notice, NPCL § 511(b) requires a minimum 15-day notice period to the 

attorney general and NPCL § 511(c) requires notice upon all of a petitioner’s creditors.  The 

Debtor submits that all relevant motions and notices have been served on the attorney general 

pursuant to Bankruptcy Rule 2002, and that creditors are sufficiently noticed pursuant to the 

Order Granting Motion Establishing Case Management Procedures [Docket No. 160] 
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previously entered by the Court, and that such notice is more than the minimum notice required 

under NPCL § 511.  Therefore, the Debtor submits that it has fully satisfied both the procedural 

and notice provisions of NPCL § 511.   

Accordingly, because the Debtor has satisfied the requirements of NPCL §§ 510 and 511, 

all transfers of the Debtor’s property were, or will be, made in compliance with applicable 

nonbankruptcy laws.  Accordingly, § 1129(a)(16) is satisfied. 

B. THE PRINCIPAL PURPOSE OF THE PLAN IS NOT THE AVOIDANCE 

OF TAXES OR SECURITIES REGISTRATION REQUIREMENTS 

Section 1129(d) provides that a chapter 11 plan may not be confirmed “if the principal 

purpose of the plan is the avoidance of taxes or the avoidance of the application of section 5 of 

the Securities Act of 1933.”  11 U.S.C. § 1129(d). 

As described in this Memorandum, the Plan has been proposed in good faith and for the 

purpose of the liquidation of the Debtor’s assets for the benefit of creditors.  No evidence has 

been presented – and, in fact, no party in interest has asserted – that the purpose of the Plan is 

either the avoidance of taxes by the Debtor, which is a not-for-profit, tax-exempt entity, or 

avoidance of the application of § 5 of the Securities Act of 1933.  Indeed, the Debtor is not 

issuing securities under the Plan; thus, this prohibition is inapplicable.  Accordingly, the Plan 

complies with § 1129(d). 

VII. THE ASSUMPTION OR REJECTION OF THE EXECUTORY  CONTRACTS 

AND UNEXPIRED LEASES UNDER  THE PLAN  SHOULD BE APPROVED 

The Plan proposes that the Debtor will reject its executory contracts and unexpired leases 

that have not previously been assumed, rejected, or terminated pursuant to their own terms or 

previous Orders of the Bankruptcy Court.  Pursuant to Section 7.1 of the Plan, all executory 

contracts and unexpired leases of the Debtor shall be rejected as of the Confirmation Date, 

except for those executory contracts and unexpired leases: (a) that have been specifically 
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assumed or assumed and assigned by the Debtor on or before the Confirmation Date with the 

approval of the Court, (b) in respect of which a motion for assumption or assumption and 

assignment has been filed with the Court on or before the Confirmation Date, (c) that is 

specifically designated as a contract to be assumed on a schedule to the Plan, or (d) that is 

designated on a schedule to the Plan to be maintained through the date that one or more of the 

sales are completed by the Plan Administrator, and thereafter rejected, which schedules, if any, 

shall be filed as part of the Plan Supplement.  See Plan, Section 7.1.  The Bankruptcy Court will 

retain jurisdiction over the assumption or rejection of such agreements.  See Plan, Section 

12.1(a).   

Section 365(a) provides that a debtor, “subject to the court’s approval, may assume or 

reject any executory contract or unexpired lease.” 11 U.S.C. § 365(a).  Courts routinely approve 

motions to assume, assume and assign, or reject executory contracts or unexpired leases upon a 

showing that the debtor’s decision to take such action will benefit the debtor’s estate and is an 

exercise of sound business judgment.  See, e.g., NLRB v. Bildisco and Bildisco, 465 U.S. 513, 

523 (1984); In re Riodizio, Inc., 204 B.R. 417, 424-25 (Bankr. S.D.N.Y. 1997).   

Courts generally will not second-guess a debtor’s business judgment concerning the 

assumption or rejection of an executory contract or unexpired lease.  See Phar-Mor, Inc. v. 

Strouss Bldg. Associates, 204 B.R. 948, 951-52 (N.D. Ohio 1997) (“Whether an executory 

contract is ‘favorable’ or ‘unfavorable’ is left to the sound business judgment of the debtor, 

Courts should generally defer to a debtor’s decision whether to reject an executory contract.”).  

The “business judgment” test is not a strict standard; it merely requires a showing that either 

assumption or rejection of the executory contract or unexpired lease will benefit the debtor’s 

estate.  Because the Debtor is liquidating its assets and most of its remaining contracts or leases 
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have no value to the Debtor in the winding up of its affairs, the Debtor has made the 

determination that, except for the executory contracts previously assumed, all contracts should be 

rejected in its sound business judgment.  The Debtor submits that the rejection of executory 

contracts or unexpired leases pursuant to the Plan should be approved. 

VIII. THE RELEASE, INJUNCTION, AND EXCULPATION PROVISIONS IN 

THE PLAN ARE APPROPRIATE AND SHOULD BE APPROVED 

The Plan Proponent requests approval for various protective provisions including certain 

permanent injunctions, the release of certain causes of action by the Debtor, and the exculpation 

of certain parties for their acts during this Case.14  All release, exculpation, and injunction 

provisions were included in the Plan and Disclosure Statement in bold typeface in order to draw 

attention to these provisions and ensure their due consideration by holders of Claims entitled to 

vote on the Plan.  Significantly, and as evidenced by the voting results confirmed in the Voting 

Declaration, these provisions were approved by a substantial majority of the holders of Claims 

voting on the Plan.  Accordingly, the injunction, release, and exculpation provisions should be 

approved in all respects.   

A. The Debtor’s Releases 

Section 13.2 of the Plan releases the Debtor Release Parties15 from certain claims that the 

Debtor, or any representative of the Debtor’s Estate otherwise could assert, except for causes of 

action based on fraud, willful misconduct, gross negligence or failure to fully comply with Rule 

1.8(h)(1) of the New York Rules of Professional Conduct, as determined by a Final Order.  

Furthermore such releases do not operate as a release by any Professional Persons of any 

                                                
14 The Debtor had previously proposed certain non-debtor releases, however, such releases were removed from the 
Plan during the process of obtaining this Court’s approval of the Disclosure Statement  in response to the United 
States Trustee’s objection to a prior version of the Disclosure Statement. 
15 “Debtor Release Parties” means, collectively and solely in such capacity, the Debtor’s current and former 
directors, officers, and trustees, provided, however, that the Debtor Release Parties shall expressly exclude all 
Excluded Former Officers.  “Excluded Former Officer” means any former officer of the Debtor who was not 
employed by the Debtor as of the Petition Date, including, without limitation, Gail Magaliff and Ira Machowsky. 
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Professional Fee Claims, do not limit or affect the Debtor’s and/or the Plan Administrator’s 

obligations under the Plan, and shall not release, limit or affect in any manner any claims or 

Causes of Action against any Excluded Former Officer or Loeb & Troper, the former 

accountants to the Debtor.  In addition, as noted above, language has been proposed to be added 

to the Plan to ensure that nothing in Section 13.2 (a) of the Plan shall be construed in any manner 

to constitute a release of any claims the New York State Attorney General may have against any 

of the Debtor Release Parties. 

1. The Proposed Releases Are  

Permissible Under Second Circuit Standards  

The Debtor’s releases are consistent with the Bankruptcy Code and established Second 

Circuit case law.  Section 1123(b)(3) expressly provides that a chapter 11 plan may include “the 

settlement or adjustment of any claim or interest belonging to the debtor or to the estate.”  11 

U.S.C. § 1123(b)(3)(A).  Additionally, it is well settled that a debtor is authorized to settle or 

release claims in a chapter 11 plan.  See, e.g., In re Sabine Oil & Gas Corp., 555 B.R. 180, 309 

(Bankr. S.D.N.Y. 2016), motion to certify appeal denied, No. 16-CV-2561 (JGK), 2016 WL 

6238616 (S.D.N.Y. Oct. 24, 2016), and appeal dismissed as moot, No. 16 CIV. 6054 (LAP), 

2017 WL 477780 (S.D.N.Y. Feb. 3, 2017) (holding a debtor may release its own claims); 

Adelphia, 368 B.R. at 263 n.289 (same); In re Oneida Ltd., 351 B.R. 79, 94 n.21 (Bankr. 

S.D.N.Y. 2006) (same).  Also, the Debtor’s releases are similar to those approved by this Court 

and other courts in this district.  See, e.g., In re Cengage Learning, Inc., Case No. 13-44106 

(ESS) (Bankr. E.D.N.Y. Mar. 14, 2014) [Docket No. 1225] (confirming chapter 11 plan that 

contained debtor releases for, among others, the debtor, the debtor’s officers and directors, 

indenture agents and trustee, creditors’ committee, creditors’ committee members, lenders, 

noteholders, and the affiliates, subsidiaries, principals, employees, agents, attorneys, advisors, 

Case 8-15-71074-reg    Doc 1039    Filed 01/23/18    Entered 01/23/18 19:02:43



 

44 
4633437v.6 

accountants and consultants of each); In re Caritas Health Care, Inc., Case No. 09-40901 (CEC) 

(Bankr. E.D.N.Y. August 3, 2012) [Docket No. 1323] (confirming chapter 11 plan that contained 

debtor releases of debtor’s trustees and officers); In re General Maritime Corp., Case No. 11-

15285 (MG) (Bankr. S.D.N.Y. May 7, 2012) [Docket No. 794] (confirming chapter 11 plan that 

contained debtor releases for the debtor, creditors committee, lenders, plan sponsors, and the 

affiliates, officers, directors, and employees of each). 

2. The Debtor’s Releases Represent an  

Appropriate Exercise of the Debtor’s Business Judgement 

A plan that proposes to release a claim or cause of action belonging to a debtor is 

considered a “settlement” for purposes of satisfying § 1123(b)(3)(A).  Settlements pursuant to a 

plan are generally subject to the same “reasonable business judgment” standard applied to 

settlements under Bankruptcy Rule 9019.16  Bankruptcy Rule 9019 provides: “after notice and a 

hearing, the court may approve a compromise or settlement.”  Fed R. Bankr. P. 9019(a). The 

legal standard for determining the propriety of a bankruptcy settlement is whether it is in the 

“best interests of the estate”17 and does not “fall[ ] below the lowest point in the range of 

reasonableness.18 

Based on its business judgment, the Debtor believes the Debtor’s releases are reasonable 

and satisfy the applicable judicial standard.  While the Debtor has not performed a formal 

                                                
16 See In re Bally Total Fitness, 2007 WL 2779438, at *12 (“To the extent that a release or other provision in the 
Plan constitutes a compromise of a controversy, this Confirmation Order shall constitute an order under Bankruptcy 
Rule 9019 approving such compromise.”); In re Spiegel, Inc., No. 03-11540, 2005 WL 1278094, at *11 (Bankr. 
S.D.N.Y. May 25, 2005) (approving releases pursuant to § 1123(b)(3) and Bankruptcy Rule 9019(a)). 
17

 In re Purofied Down Prods. Corp., 150 B.R. 519, 523 (S.D.N.Y. 1993); see also Plaza Equities LLC v. Pauker (In 

re Copperfield Invs., LLC), 401 B.R. 87, 91 (Bankr. E.D.N.Y. 2009); Air Line Pilots Ass’n, Int’l v. Am. Nat’l Bank 

& Trust Co. of Chicago (In re Ionosphere Clubs, Inc.), 156 B.R. 414, 426 (S.D.N.Y. 1993), aff’d sub nom. Sobchack 

v. Am. Nat’l Bank & Trust Co. of Chicago (In re Ionosphere Clubs, Inc.), 17 F.3d 600 (2d Cir. 1994). 
18 Cosoff v. Rodman (In re W.T. Grant Co.), 699 F.2d 599, 608 (2d Cir. 1983) (quoting Newman v. Stein, 464 F.2d 
689, 693 (2d Cir. 1972)), cert. denied, 464 U.S. 822 (1983); see also In re Enron Corp., No. 02 Civ. 8489 (AKH), 
2003 WL 230838, at *2 (S.D.N.Y. Jan. 31, 2003) (“[A]pproval of the settlement lies within the sound discretion of 
the bankruptcy court.”); In re Purofied Down Prods. Corp., 150 B.R. at 522 (“[T]he court need not conduct a ‘mini-
trial’ to determine the merits of the underlying [dispute].”). 
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investigation regarding the claims covered by the Debtor’s releases, the Committee has 

investigated potential causes of action the Debtor might pursue against its directors, officers, and 

trustees, and has not identified any viable cause of action against any of the Debtor Release 

Parties.  However, the Committee did determine that certain Causes of Action exist which may 

be asserted against the Excluded Former Officers and Loeb & Troper, the former accountants to 

the Debtor, both of whom are specifically excluded from the Debtor Releases.  Accordingly, 

there appears to be no basis for believing any valuable claims of the Debtor against the Debtor 

Release Parties would be released under the Plan.  The Debtor’s releases are thus reasonable and 

represent a sound exercise of the Debtor’s business judgment, and should be approved pursuant 

to § 1123(b) and Bankruptcy Rule 9019.    

The Debtor’s releases are also in the best interests of the Debtor’s estate.  In the absence 

of any viable claims, pursuing litigation against the Debtor Release Parties, many of whom are 

parties to indemnification agreements with the Debtor, would be a costly and futile exercise 

which could potentially deplete the estate of valuable funds.  The proposed releases by the 

Debtor will eliminate the potential for unanticipated and potentially sizeable claims arising from 

any indemnification rights on account of claims that might otherwise be brought by the Debtor 

absent the Debtor’s releases.  Additionally, it should be noted that members of the Debtor’s 

Board of Directors are entitled to broad protection under New York State Not-For-Profit Law to 

the extent they acted within the scope of their responsibilities and judgment.  

Additionally, special note should be taken of the fact that this Case involves incredibly 

unique circumstances, namely, the bankruptcy filing of a massive not-for-profit corporation, 

which provided vital and necessary services to some of the most vulnerable segments of our 

society.  At the time of filing the Debtor provided numerous different services to more than 
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120,000 individuals annually.  The Debtor’s directors remained in their positions throughout the 

case, and did so without compensation.   

The Debtor Release Parties in this case were presented with a challenge rarely faced by 

similar parties in other chapter 11 cases -- meeting the dual duty of preserving the Debtor’s 

charitable mission while also providing a substantial benefit to the Debtor’s creditors.  The 

Debtor Release Parties have devoted countless amounts of time and immeasurable energy toward 

these ends.  Through their hard work they have ensured that the individuals to whom the Debtor 

provided necessary and lifesaving care would continue to receive the same, not only during the 

pendency of this Case, but well after this Case is concluded.  At the same time, the Debtor 

Release Parties successfully worked toward the development of a consensual and feasible Plan 

that provides significant distributions to unsecured creditors.  Without the sacrifices and hard 

work of the Debtor Release Parties untold numbers of individuals might have lost the care they 

needed, thereby suffering unthinkable harms.   

Accordingly, and based on the foregoing, the Debtor respectfully submits that the 

proposed releases by the Debtor are consistent with applicable law, represent a valid settlement 

of any potential claims the Debtor may have as against the Debtor Release Parties pursuant to § 

1123(b)(3)(A), represent a valid exercise of the Debtor’s business judgment, and therefore, 

should be approved. 

B. The Exculpation 

Section 13.3 of the Plan includes a customary exculpatory provision, which, with certain 

limitations, protects specified parties from liability that might arise from the administration of 

certain aspects of the Case.  The Exculpation, among other things, augments the proposed 

injunctions (as discussed herein) and provides that except as otherwise set forth in the Plan, none 

of (i) Garfunkel Wild, P.C., in its capacity as counsel to the Debtor; (ii) Crowe Horwath, LLP, in 
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its capacities as accountants and financial advisor to the Debtor; (iii) Togut, Segal & Segal, LLP, 

in its capacity as co-bankruptcy and reorganization counsel to the Debtor; (iv) Seyfarth Shaw, 

LLP, in its capacity as special labor counsel to the Debtor; (v) the Debtor’s trustees, directors, in-

house counsel, and officers, other than the Excluded Former Officers (in their capacities as 

such); (vi) the Committee; (vii) the members of the Committee, in their capacities as members of 

the Committee; (viii) Pachulski , Stang, Ziehl, & Jones LLP, in its capacity as counsel to the 

Committee; (ix) Alvarez and Marsal Healthcare Industry Group, LLC (including any current or 

former employees that worked on the FEGS matter), in its capacity as financial advisor to the 

Committee; and (x) Wachtell, Lipton, Rosen & Katz, in its capacity as pro bono counsel to the 

Debtor’s board,  shall have or incur any liability for any act or omission in connection with, 

related to, or arising out of, the Case, the formulation, preparation, dissemination, 

implementation, confirmation, or approval of the Plan, the administration of the Plan or the 

property to be distributed under the Plan, or any contract, instrument, release, or other agreement 

or document provided for or contemplated in connection with the consummation of the 

transactions set forth in the Plan (the “Exculpation Provision”).   

Notwithstanding anything in Section 13.3 of the Plan to the contrary, the provisions of 

Section 13.3 of the Plan do not limit the liability of any Person that would otherwise result from 

any action or omission to the extent that such action or omission is determined in a Final Order 

to have constituted fraud, willful misconduct, gross negligence or a failure to fully comply with 

Rule 1.8(h)(1) of the New York Rules of Professional Conduct.  The Debtor submits that, for the 

reasons that will be set forth herein, the Exculpation Provision contained in the Plan is 

appropriate and should be approved. 
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1. The Exculpation Provision is  

Appropriately Tailored and Should Be Approved  

Pursuant to the Plan, the Debtor is seeking to exculpate only those parties that were 

instrumental to the Debtor during the course of the Case and the formulation of the Plan.  

Limited exculpation provisions such as those set forth in Section 13.3 of the Plan, which 

exculpate certain parties instrumental in the administration of the Debtor’s Case from liability for 

acts and omissions related to the Case, other than liability arising from intentional fraud, gross 

negligence, willful misconduct, or breach of fiduciary duty, are viewed as reasonable and 

customary in this jurisdiction. Indeed, courts have recognized that, without the protections 

afforded by limited exculpation clauses, “negotiation of a [plan of reorganization in a chapter 11 

case] would not ... [be] possible.” In re Enron Corp., 326 B.R. 497, 501-03 (S.D.N.Y. 2005) 

(endorsing the findings of the bankruptcy court concerning the propriety and justification for the 

limited exculpation provision contained in Debtor’s chapter 11 plan); In re Oneida Ltd., 351 B.R. 

79, 94 n. 22 (Bankr. S.D.N.Y. 2006) (exculpation provision contained in chapter 11 plan which 

provided for release of prepetition and postpetition claims related to various matters associated 

with confirmation of chapter 11 plan “sufficiently narrow to be unexceptionable.”). 

Courts in the Second Circuit evaluate the appropriateness of similar exculpation 

provisions based upon a number of factors, including whether the plan was proposed in good 

faith, whether the provision is integral to the plan, and whether the exculpation provision was 

necessary for plan negotiations.19  Thus, courts have found that exculpation for participating in 

the chapter 11 process is appropriate when the plan has been proposed in good faith and 

                                                
19 See, e.g., In re Bally Total Fitness, 2007 WL 2779438, at *8 (finding exculpation, release, and injunction 
provisions appropriate because they were necessary to successful reorganization and integral to plan); Upstream 

Energy Servs. v. Enron Corp. (In re Enron Corp.), 326 B.R. 497, 501, 503-04 (S.D.N.Y. 2005) (affirming approval 
of exculpation provision where it was necessary to effectuate plan and excluded gross negligence and willful 
misconduct; also noting that excising similar exculpation provisions would “tend to unravel the entire fabric of the 
Plan, and would be inequitable to all those who participated in good faith to bring it into fruition”). 
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otherwise meets the requirements for plan confirmation, and plan negotiations could not have 

occurred without protection from liability for parties involved in those negotiations.  See Drexel 

III, 960 F.2d  at 293 (finding that where a debtor’s plan of reorganization requires the settlement 

of numerous, complex issues, protection of third parties against legal exposure may be a key 

component of the settlement).  Indeed, failing to include an exculpation provision in a chapter 11 

plan could deter the critical participation of the Debtor’s management and advisors, as well as 

essential parties in interest and creditor groups from fully participating in the Case and plan 

negotiations.  See id.; In re Enron Corp., 326 B.R. at 503 (finding that without such protection 

from liability, key constituents might not actively participate in plan process or might abandon 

efforts to help a debtor). 

In general, the effect of an appropriate exculpation provision is to set a standard of care 

of gross negligence or willful misconduct in future litigation by a non-releasing party against an 

“exculpated party” for acts arising out of a debtor’s restructuring.  See In re PWS Holding Corp., 

228 F.3d 224, 245 (3d Cir. 2000) (holding an exculpation provision is “apparently a 

commonplace provision in Chapter 11 plans, [and] does not affect the liability of these parties, 

but rather states the standard of liability under the Code”); see also In re Enron Corp., 326 B.R. 

at 501 (finding exculpation provision was appropriate where such provision excluded gross 

negligence and willful misconduct). 

Accordingly, exculpation provisions appropriately prevent collateral attacks against 

parties that have made substantial contributions to a debtor’s chapter 11 case and have negotiated 

a chapter 11 plan that is ultimately confirmed by the court.  Parties to be exculpated from 

liability may include those that are indemnified by a debtor or that provide substantial 

contributions to the debtor and the debtor’s case.  See, e.g., In re Borders Grp., Case No. 11-
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10614 (MG) (Bankr. S.D.N.Y. Dec. 21, 2011) [Docket No. 2384]; In re Uno Rest. Holdings 

Corp., Case No. 10-10209 (MG) (Bankr. S.D.N.Y. July 6, 2010) [Docket No. 559]. 

Based on this widely accepted precedent, the Exculpation Provision contained in Section 

13.3 of the Plan is wholly justified, properly limited and should be approved.  The Exculpation 

Provision is appropriately crafted so as to insulate those parties whose efforts have been 

instrumental in connection with the formulation and development, confirmation and 

consummation of the Plan, as well as the overall success of the Debtor’s Case, from certain types 

of liability.  Moreover, the Exculpation Provision, including its carve-out for fraud, gross 

negligence and willful misconduct, is entirely consistent with established practice in this circuit.  

See, e.g., In re DBSD N. Am., Inc., 419 B.R. 179, 217-18 (Bankr. S.D.N.Y. 2009), aff’d, No. 09 

CIV. 10156 (LAK), 2010 WL 1223109 (S.D.N.Y. Mar. 24, 2010), aff’d in part, rev’d in part, 

627 F.3d 496 (2d Cir. 2010); Adelphia, 368 B.R. at 267 (same).  Accordingly, the Exculpation 

Provision is reasonable, consistent with prior case law in this district, and should be approved. 

C. The Injunction 

Section 13.1 of the Plan includes an injunction provision (the “Injunction”) enjoining 

parties from pursuing certain Claims released under the Plan.  The proposed Injunction is 

necessary to preserve and enforce the Debtor’s releases and the Exculpation provision.  The 

proposed Injunction is also narrowly tailored and well designed to achieve the limited purpose 

for which it is intended.   

Under Section 13.1 of the Plan, as of the Effective Date, all Persons that have held, 

currently hold or may hold a Claim against or Interest in the Debtor, from taking any of the 

following actions against the Debtor, the Plan Administrator, the Creditor Trustee, the 

Committee or members thereof, the Oversight Committee or members thereof, present and 

former directors, officers, trustees, agents, attorneys, accountants, advisors, members or 
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employees of the Debtor, the Committee or members thereof, the Oversight Committee or 

members thereof, the Creditor Trustee or the Plan Administrator, or any of their respective 

successors or assigns, or any of their respective assets or properties, on account of any Claim 

against or Interest in the Debtor:  (a) commencing, conducting or continuing in any manner, 

directly or indirectly, any suit, action or other proceeding of any kind with respect to a Claim 

against or Interest in the Debtor; (b) enforcing, levying, attaching, collecting or otherwise 

recovering in any manner or by any means, whether directly or indirectly, any judgment, award, 

decree or order with respect to a Claim against or Interest in the Debtor; (c) creating, perfecting 

or enforcing in any manner, directly or indirectly, any lien or encumbrance of any kind with 

respect to a Claim against or Interest in the Debtor; (d) other than as permitted by Section 553 of 

the Bankruptcy Code, asserting any setoff, right of subrogation or recoupment of any kind, 

directly or indirectly, against any Debt, liability or obligation due to the Debtor or its property or 

Assets with respect to a Claim against or Interest in the Debtor; and (e) proceeding in any 

manner in any place whatsoever that does not conform to or comply with or is inconsistent with 

the provisions of the Plan. 

The Injunction is narrowly tailored and does not preclude any holder of a Claim from 

pursuing any applicable insurance after the Effective Date, or from seeking discovery in actions 

against third parties or from pursuing third-party insurance that does not cover Claims against the 

Debtor.  Furthermore, nothing contained in Section 13.1 shall enjoin any such Person from 

taking any such actions against any Excluded Former Officer or Loeb and Troper, the former 

accountants to the Debtor. Thus, while the proposed Injunction prohibits the pursuit of claims as 

against the Debtor’s estate, it does not extinguish rights of Claim Holders to otherwise pursue 

certain of their Claims.  
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As set forth above, the Injunction is necessary to enforce the Debtor’s releases and the 

Exculpation provision.  Absent the inclusion of the Injunction, the proposed release and 

exculpation provisions would be rendered toothless.  Moreover, under § 105, which permits a 

bankruptcy court to “issue any order, process or judgment that is necessary or appropriate to 

carry out the provisions of [title 11]”, this Court is well within its authority to approve the 

Injunction.  

1. The Injunction is Appropriate, Consistent with  

Applicable Law and should be Approved in its Entirety 

Bankruptcy Courts are empowered to issue permanent injunctions under a chapter 11 

plan pursuant to § 105(a).20  See Johns-Manville, 68 B.R. 618 (permanent injunction in favor of 

settling insurance company); see also, In re A.H. Robins Co., Inc., 880 F.2d 694, 701 (4th Cir. 

1989) (permanent injunction in favor of insurance company, executives and law firms), cert. 

denied, 493 U.S. 959 (1989); In re Johns-Manville Corp., 837 F.2d 89, 93 (2d Cir. 1988), cert. 

denied, 488 U.S. 868 (1988) (finding that § 105(a) “has been construed liberally to enjoin suits 

that might impede the reorganization process,” and thus upholding permanent injunction issued 

in favor of settling insurance company). 

In the Second Circuit, bankruptcy courts previously have approved injunctions in 

situations where the injunctions were an integral part of the chapter 11 plan, conferred material 

benefits on a debtor’s estate and its creditors, or were necessary to effectuate the plan.  See In re 

Bally Total Fitness, 2007 WL 2779438, at *8 (finding injunction provisions appropriate because 

they were fair and equitable, necessary to successful reorganization, and integral to the plan); In 

                                                
20 Section 105(a) authorizes a bankruptcy court to “issue any order, process, or judgment that is necessary or 
appropriate to carry out the provisions of [title 11].” 11 U.S.C. § 105(a).  Under § 105(a), the Court has expansive 
equitable powers to fashion any order or decree that is in the interest of preserving or protecting the value of a 
debtor’s assets and to facilitate the efficient administration of the chapter 11 case. See, e.g., In re Momentum Mfg. 

Corp., 25 F.3d 1132, 1136 (2d Cir. 1994) (“It is well settled that bankruptcy courts are courts of equity, empowered 
to invoke equitable principles to achieve fairness and justice in the reorganization process.”). 
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re Ionosphere Clubs, Inc., 184 B.R. 648, 655 (S.D.N.Y. 1995) (“[C]ourts may issue injunctions 

enjoining creditors from suing third parties . . . in order to resolve finally all claims in connection 

with the estate and to give finality to a reorganization plan.”).  Similar injunction provisions have 

been approved by this Court and other courts in this Circuit.  In re Personal Communications 

Devices, LLC, Case No. 13-74303 (AST) (Bankr. E.D.N.Y. April 11, 2014) [Docket No. 413] 

(approving general injunction of all claims related to the administration of the chapter 11 case or 

the plan); In re Cengage Learning, Inc., Case No. 13-44106 (ESS) (Bankr. E.D.N.Y. March 14, 

2014) [Docket No. 1225] (approving general injunction necessary to preserve and enforce 

releases, exculpation provisions, and compromises and settlements under the plan); In re Saint 

Vincent’s Catholic Medical Centers of New York Case No. 10-11963 (CGM) (Bankr. S.D.N.Y. 

June 29, 2012) [Docket No. 3060] (approving general injunction of actions related to claims 

released under the plan or that would contradict plan provisions); Drexel III, 960 F.2d at 293 

(bankruptcy court has jurisdiction and power to approve an injunction in a plan).  

Based on the relevant case law, the facts and circumstances of the Debtor’s Case, and in 

light of the benefits that the Debtor and its estate will receive from the Injunction in Section 13.1 

of the Plan, such injunction is reasonable and well justified and should be approved. 

In sum, and as discussed above, the release, exculpation, and injunction provisions 

embodied in the Plan are entirely reasonable, in the best interests of the Debtor and all parties in 

interest and consistent with §§ 105, 1123, and 1129.  The provisions were also set forth in bold 

as part of the Plan and the Confirmation Hearing Notice, giving all creditors and parties-in-

interest ample notice of the provisions and opportunity to object to their inclusion in the Plan.  

Consequently, the release, exculpation, and injunction provisions should be approved in their 

entirety. 
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CONCLUSION 

For all of the foregoing reasons, the Plan Proponent submits that the Plan fully satisfies 

all applicable requirements of the Bankruptcy Code and should be approved and confirmed by 

the Court. 

 

Dated: Great Neck, New York 
 January 23, 2018 

GARFUNKEL WILD, P.C. 

 
By:   /s/ Adam T. Berkowitz   
 Burton S. Weston 
 Adam T. Berkowitz 
 111 Great Neck Road 
 Great Neck, New York 11021 
 Telephone: (516) 393-2200 
 Facsimile: (516) 466-5964 

 Counsel for the Debtor  

 and the Debtor in Possession 
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