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Great Neck, New York 11021 
Telephone: (516) 393-2200 
Facsimile: (516) 466-5964 
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Counsel for the Debtor 

and the Debtor in Possession 

 
UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 
In re: 
          
FEDERATION EMPLOYMENT AND GUIDANCE  Chapter 11  
SERVICE, INC. d/b/a FEGS,      Case No. 15-71074 (REG) 
 
   Debtor. 
---------------------------------------------------------------x 

 

DEBTOR’S OBJECTION TO PROOF OF CLAIM NO. 2348  

FILED BY UNITED JEWISH APPEAL - FEDERATION OF JEWISH 

PHILANTHROPIES OF NEW YORK, INC. 

 
Federation Employment and Guidance Service, Inc. d/b/a FEGS, (“FEGS” or the 

“Debtor”), as debtor and debtor-in-possession (the “Debtor” or the “Plan Proponent”) in this 

chapter 11 case (the “Case”), hereby objects (the “Objection”) to Proof of Claim No. 2348 (the 

“Claim”) on the Debtor’s claims register, annexed hereto as Exhibit A, and seeks the entry of an 

Order, pursuant to 11 U.S.C. § 502 and Federal Rule of Bankruptcy Procedure 3007, 

reclassifying the Claim as a general unsecured claim and expunging it as duplicative of Proof of 

Claim No. 1915, while reserving all rights to further object to the Claim, or any other claims 

filed by United Jewish Appeal – Federation of Jewish Philanthropies of New York, Inc. (“UJA”), 

on any grounds.  In support of this Objection the Debtor submits as follows: 

SUMMARY OF RELIEF REQUESTED 

1. The Claim, asserted by UJA on behalf of and as authorized by the Retirement 

Plan for Employees of United Jewish Appeal-Federation of Jewish Philanthropies of New York, 
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Inc. and Affiliated Agencies and Institutions (the “Retirement Plan”), asserts that the Debtor is 

liable to the Retirement Plan for approximately $37,032,993.00 on account alleged withdrawal 

liability stemming from FEGS’ purported termination of its participation in the Retirement Plan.  

UJA also asserts, without any support, that all or a portion of the alleged withdrawal liability is 

entitled to administrative priority status.1 

2. Notwithstanding UJA’s assertion, relevant Second Circuit case law states that 

withdrawal liability is not entitled to elevated priority as an administrative expense in a Chapter 

11 proceeding.  Accordingly, the Claim, even if valid, is not entitled to administrative priority 

status.  Moreover, the Claim is asserted in the same amount and on the same grounds as set forth 

in Claim No. 1915, a copy of which is annexed hereto as Exhibit B, with the only difference 

between the claims being the asserted priority and the form utilized for the filings.   

3. As such, the Debtor seeks by this Objection that the entirety of the Claim be 

reclassified as a general unsecured claim and, once reclassified, expunged as duplicative of Proof 

of Claim No. 1915.   

JURISDICTION 

4. This Court has jurisdiction over this Objection pursuant to 28 U.S.C. §§ 157 and 

1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (B) and (O).  Venue is 

proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

                                                
1 In addition to the Claim, UJA filed five (5) additional claims designated as Claim Nos. 1913, 1914, 1915, 1916, 
and 2349 (together with any and all other claims filed or to be filed by the UJA other than the Claim, the “Additional 
UJA Claims”).  While the Debtor is not objecting to the Additional UJA Claims at this time, the Debtor reserves all 
rights to object to the Additional UJA Claims on any grounds and reserves any and all claims or defenses the Debtor 
may have in connection therewith. 
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BACKGROUND 

5. On March 18, 2015 (the “Petition Date”), the Debtor filed a voluntary petition for 

relief under chapter 11 of Title 11, United States Code (the “Bankruptcy Code”). The Debtor 

remains in possession of its assets and continues to manage its businesses as a debtor in 

possession pursuant to §§ 1107 and 1108 of the Bankruptcy Code.  

6. On March 24, 2015, the Court entered an order authorizing the Debtor to employ 

Rust Consulting/Omni Bankruptcy (“Rust Omni”) as the Debtor’s Claims and Noticing agent 

[Docket No. 73]. 

7. On March 31, 2015, the United States Trustee for the Eastern District of New 

York (the “U.S. Trustee”) appointed the Official Committee of Unsecured Creditors (the 

“Committee”) pursuant to § 1102 of the Bankruptcy Code [Docket No. 105]. The Committee has 

engaged Pachulski Stang Ziehl & Jones LLP as its counsel. No trustee or examiner has been 

appointed in this Chapter 11 Case.  

8. On April 27, 2015, the Debtor filed its schedule of assets and liabilities and 

statement of financial affairs [Docket Nos. 180-81]. 

9. On August 18, 2015, the Court entered an Order (the “Bar Date Order”) setting 

October 5, 2015 as the general bar date for creditors of the Debtor’s estate to file proofs of claim 

relating to the pre-petition period (the “General Bar Date”) [Docket No. 471]. 

10. By Order, dated October 2, 2015 (the “Administrative Bar Date Order”), the 

Court established November 6, 2015 (the “Administrative Bar Date”) as the deadline for the 
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filing of Administrative Claims against the Debtor for claims that arose on or after the Petition 

Date, up to and including August 31, 2015 [Docket No. 518]. 

11. On November 5, 2015, UJA filed the Claim on behalf of and as authorized by the 

Retirement Plan for alleged withdrawal liability stemming from FEGS’ purported termination of 

its participation in the Retirement Plan.  UJA is asserting that all or a portion of the 

$37,032,993.00 Claim is entitled to administrative priority status. 

RELIEF REQUESTED 

12. As noted above, and detailed more fully below, relevant Second Circuit case law 

states that withdrawal liability is not entitled to elevated priority as an administrative expense in 

a Chapter 11 proceeding rendering the Claim, at best, a general unsecured claim.  Moreover, as 

an unsecured claim, the Claim is duplicative of Claim No. 1915.   

13. As such, the Debtor seeks, by this Objection, that the entirety of the Claim be 

reclassified as a general unsecured claim and, once reclassified, expunged as duplicative of Proof 

of Claim No. 1915.   

BASIS FOR RELIEF REQUESTED 

14. Section 507(a)(2) of the Bankruptcy Code grants a priority to administrative 

expenses under Bankruptcy Code section 503(b).  11 U.S.C. § 507(a)(2).  Section 503(b) 

provides that administrative expenses include, among other things, “the actual, necessary costs 

and expenses of preserving the estate including…wages, salaries, and commissions for services 

rendered after the commencement of the case.”  11 U.S.C. § 503(b)(1)(A)(i).  When deciding 

whether or not a claim is entitled to priority, the inquiry is guided “by the equal distribution 
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objective underlying the Bankruptcy Code, and the corollary principle that provisions allowing 

preferences must be tightly construed.”  Howard Delivery Serv., Inc. v. Zurich Am. Ins. Co., 547 

U.S. 651, 667 (2006) (citations omitted).   

15. “Courts in the Second Circuit use a two-part test to determine whether a specific 

claim qualifies as an administrative expense under § 503(b)(1)(A): first, there must be a 

postpetition transaction, making it a transaction between the debtor-in-possession and the 

creditor; and second, the estate must receive a benefit from the transaction.”  In re Grubb & Ellis 

Co., 478 B.R. 622, 624 (Bankr. S.D.N.Y. 2012) (citing Trustees of the Amalgamated Ins. Fund v. 

McFarlin’s, Inc., 789 F.2d 98, 101 (2d Cir.1986)).  Additionally, “[t]he services performed by 

the claimant must have been ‘induced’ by the debtor-in-possession, not the pre-petition debtor.”  

In re Enron Corp., 279 B.R. 79, 85 (Bankr. S.D.N.Y. 2002).   

16. The burden of proof for “entitlement to an administrative expense is on the 

claimant and the measure of proof is a preponderance of the evidence.”  In re Drexel Burnham 

Lambert Grp. Inc., 134 B.R. 482, 489 (Bankr.S.D.N.Y.1991); In re Kmart Corp., 290 B.R. 614, 

621 (Bankr. N.D. Ill. 2003) (“The claimant has the burden of proving entitlement to an 

administrative expense by preponderance of the evidence.”) (citing In re Party Masters, Inc., 

1992 WL 106259 (Bankr. N.D. Ill. Apr. 23, 1992)). 

17. The Retirement Plan, which provides the basis for UJA’s Claim, is governed by 

the Employee Retirement Income Security Act (“ERISA”), 29 U.S.C. §§ 1001 et seq.  ERISA 

imposes liability on employers who withdraw from a retirement plan.  29 U.S.C. §§ 1362, 1363, 

1364, 1368.   
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18. The Second Circuit examined the question of what portion, if any, of a 

withdrawal liability claim should be granted administrative priority status in Trustees of 

Amalgamated Ins. Fund v. McFarlin's, Inc., 789 F.2d 98 (2d Cir. 1986).   There, prior to the 

commencement of the chapter 11 case the debtor made weekly contributions to a multiemployer 

pension and benefit plan.  Id. at 100.  Postpetition the Debtor shut down a division triggering a 

withdrawal from the plan and related liability.  Id.  Upon examining the facts and relevant 

statutory scheme, the McFarlin’s court found that the withdrawal liability imposed by the 

statutory scheme was “to guarantee pension benefits already earned by those employees covered 

by the Plan,” and that the consideration which supported the liability was “therefore, the same as 

that supporting the pensions themselves, the past labor of the employees covered by the Plan.”  

Id. at 101-102 (citations omitted).  Finding that the withdrawal liability imposed by the statute 

arose from the pre-petition work performed by the covered employees, the McFarlin’s court held 

that the withdrawal liability claim could not be properly characterized as an administrative 

expense entitled to priority.  Id. at 103.   

19. In Food Employers Labor Relations Ass'n v. Great Atl. & Pac. Tea Co. (“A&P”) 

the Second Circuit again took up the question of whether a withdrawal liability claim was 

entitled to administrative priority status.  620 F. App'x 31 (2d Cir. 2015).  In A&P the claimants, 

a union and its associated pension fund, filed a withdrawal liability claim asserting an 

administrative priority.  Id. at 32.  The bankruptcy court denied the claimant’s motion for 

allowance of an administrative expense, finding that the claimants burden to demonstrate that 

their claim stemmed from consideration provided to the Debtor postpetition was not met.  In re 

Great Atl. & Pac. Tea Co., Inc., Case No. 10-24549 (RDD) (Bankr. S.D.N.Y.) [Docket No. 

4271] (Hr’g Tr. 85:3-9, June 27, 2013).  The district court upheld the bankruptcy court’s ruling 
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and the claimants appealed.  Id. [Docket No. 4511] (district court’s memorandum decision and 

order affirming the judgment of the bankruptcy court). 

20. The Second Circuit examined the withdrawal liability calculation scheme under 

ERISA by which the claimants had arrived at the amount of their claim, and found that it was “a 

fiction bearing no relationship to the amount by which the Plan’s unfunded benefits or [the 

Debtor’s] withdrawal liability actually increased or decreased during the [postpetition] plan 

year.”  A&P, 620 F.Appx at 33.  The Second Circuit further found that the amount of the 

withdrawal liability claim bore “no causal relationship to the postpetition consideration provided 

by the covered employees – either in terms of hours worked or in terms of the employees’ 

willingness to work at all.”  Id.  As such, the claimants could not meet the burden required to 

demonstrate that their withdrawal liability claim was entitled to administrative priority status.  Id. 

at 33-34.   

21. The UJA Claim presents the same type of withdrawal liability claim dealt with in 

McFarlin’s and A&P.  The Claim is based upon the projected shortfall in vested benefits 

deriving from pre-petition work performed by the employees covered by the Retirement Plan, 

and UJA has presented no facts or evidence to show that the Claim arises from, or bears any 

causal relationship to, consideration provided to the Debtor postpetition.  A&P, 620 Fed.Appx. at 

33;  McFarlin’s, 789 F.2d at 103.  All UJA has submitted as proof that the Claim is entitled to 

administrative priority is a single conclusory statement in the addendum to the Claim, that “all or 

a portion of [the amount of the Claim] may be entitled to priority in payment as a cost and 

expense of administration under section 503 of the Bankruptcy Code.”  (Ex. A, ¶ 5)  This 

statement alone does not rise to the level of proof required to satisfy the burden’s imposed by the 
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case law in this Circuit.  A&P, 620 F.Appx. at 33-34; Drexel, 134 B.R. at 489; Kmart, 290 B.R. 

at 621. 

22. Based upon the plain meaning of the Bankruptcy Code, if a Debtor’s obligations 

to an employee benefit plan arise pre-petition the obligations cannot be accorded administrative 

priority status.  In re A.C.E. Elevator Co., Inc., 347 B.R. 473, 480 (Bankr. S.D.N.Y. 2006) (citing 

McFarlin’s, 789 F.2d at 101-102).  The Bankruptcy Code and relevant Second Circuit case law, 

including McFarlin’s and A&P, clearly establish that the UJA Claim is not entitled to 

administrative priority status.2  Even if a portion of the claim arose postpetition, UJA has failed 

to meet the requisite burden to demonstrate that any portion of the Claim is entitled to 

administrative priority status.  A&P, 620 F.Appx. at 33-34; Drexel, 134 B.R. at 489; Kmart, 290 

B.R. at 621.  Therefore, the entirety of the Claim should be reclassified as a general unsecured 

claim. 

RESERVATION OF RIGHTS 

23. The Debtor reserves all rights to object to the Claim, or any of the Additional UJA 

Claims, on any and all other grounds, including, without limitation, the amount of the Claim and 

the method or methods of calculation by which UJA arrived at the amount of the Claim.  Should 

the objection addressed herein be denied or dismissed, the Debtor reserves the right to further 

object to the disputed Claim on any other grounds discovered during the pendency of this Case.  

                                                
2 Recently, in In re Marcal Paper Mills, Inc., the Third Circuit held that some portion of withdrawal liability claims 
calculated using the ERISA/MPPAA scheme could qualify for administrative priority status, and that such claims 
should be apportioned between the pre- and postpetition obligations of the Debtor based upon when the work giving 
rise to the claim was performed.  650 F.3d 311 (3d Cir. 2011).  While not the law in this Circuit, should the Court 
find this reasoning persuasive, the Debtor maintains that only so much of the Claim as can be attributed to 
postpetition work performed should be granted administrative priority status.  As the Third Circuit explained in 
Marcal, allowing administrative priority status for only so much of the Debtor’s withdrawal liability as can be 
attributed to postpetition work satisfies the goals of ERISA, as modified by the MPPAA, by ensuring “that workers 
are provided the full benefit of the bargain promised them,” and the Bankruptcy Code, by preventing the Debtor’s 
estate “from being devoured by the entire withdrawal liability claim,” thereby preserving the estate for the benefit of 
other creditors.  Marcal, 650 F.3d at 320-21. 
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Furthermore, the Debtor reserves all rights to object to any additional and/or surviving claims 

against the Debtor, whether asserted or unasserted, filed or scheduled, by UJA, including, 

without limitation, the Additional UJA Claims.  

NOTICE 

24. Notice of this Objection has been given to: (i) the Office of the United States 

Trustee, (ii) counsel to the Committee, and (iii) counsel to UJA. 

WHEREFORE, the Debtor respectfully requests that the relief requested herein be 

granted, that the Court enter an Order expunging the Claim, and that the Court grant such other 

and further relief as is just and proper. 

Dated: Great Neck, New York 
 January 24, 2018 

GARFUNKEL WILD, P.C. 
      Counsel for the Debtor 

      and the Debtor in Possession 

 
By: /s/ Burton S. Weston   
      Burton S. Weston 
      Adam T. Berkowitz 
      111 Great Neck Road  
      Great Neck, New York 11021 
      Telephone: (516) 393-2200 
      Facsimile: (516) 466-5964 
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