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UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------- 
 
In re: 
 
QUIRKY, INC., et al.1 
 
  Debtors. 

x 
: 
: 
: 
: 
: 
: 
: 

 
 

 
Chapter 11 
 
 
 
Case No. 15-______ (___) 
 
 
 

---------------------------------------------------------------- x  

MOTION FOR ENTRY OF AN ORDER  
(I) AUTHORIZING PAYMENT OF PREPETITION  

SALES AND USE TAXES AND (II) ALLOWING FINANCIAL  
INSTITUTIONS TO CASH AND PROCESS RELATED CHECKS AND TRANSFERS 

 
The above-captioned debtors and debtors-in-possession (collectively, the 

“Debtors”) submit this motion (this “Motion”) for entry of an Order (the “Order”) granting interim 

and final relief, pursuant to sections 105, 363, and 541 of title 11 of the United States Codes 

(the “Bankruptcy Code”) authorizing, but not directing, (i) the Debtors to pay, in their sole 

discretion, all prepetition sales, use and franchise tax obligations (the “Taxes and Fees”) that 

arose prior to the Petition Date (defined herein), including any penalties and interest thereon, to 

various state and local taxing authorities (collectively, the “Taxing  Authorities”), and (ii) banks 

and other financial institutions to receive, process, honor, and pay all checks issued and 

                                                 
1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification 
number are as follows: Quirky, Inc. (2873); Wink, Inc. (8826); and Undercurrent Acquisition, LLC (9692).  
The Debtors’ principal offices are located at 606 West 28th Street, Seventh Floor, New York, NY 10001.    
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electronic payment requests made related to the foregoing.  In support of the Motion, the 

Debtors rely upon and incorporate by reference the Declaration of Charles Kwalwasser in 

Support of First Day Pleadings, filed concurrently herewith (the “Kwalwasser Declaration”).  In 

further support of the Motion, the Debtors, by and through their undersigned counsel, 

respectfully represent: 

JURISDICTION 

1. This Court has jurisdiction to consider this matter pursuant to 

28 U.S.C. §§ 157 and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is 

proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

BACKGROUND 

I. General 

2. On the date hereof (the “Petition Date”), the Debtors commenced 

voluntary cases under chapter 11 of the Bankruptcy Code.  The Debtors are authorized to 

operate their businesses and manage their properties as debtors in possession pursuant to 

sections 1107(a) and 1108 of the Bankruptcy Code.  No trustee, examiner, or statutory 

creditors’ committee has been appointed in these chapter 11 cases.  

II. The Debtors’ Business 

3. Since its inception in 2009, Quirky, Inc.’s (“Quirky”) revolutionary online 

idea factory and marketplace has made invention accessible by bringing real people’s product 

ideas to life.  From its headquarters in New York City -- and with contributions from its vibrant 

web-based community of inventors, collaborators and contributors -- Quirky identifies and 

cultivates products.  Last year, Quirky sold over 150 different products and a total of 4 million 

units, generating over $50 million in revenue from its retail and consulting businesses.   

4. Quirky also works directly with large companies to develop new products 

through its “Powered by Quirky” initiative.  In exchange for service fees, Quirky provides third 

parties with access to its engineering and design staff, community of inventors and exclusivity to 
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certain product ideas.  Through partnerships with General Electric, Quirky serves as a major 

driving force for the innovations behind new products.  In 2015, the Company began to 

wind-down its product development and distribution business and focused heavily on 

establishing new strategic partnerships through the Powered by Quirky initiative.  In order to 

bolster the Powered by Quirky infrastructure, on or about March 25, 2015 the Company 

acquired the assets of Undercurrent LLC, a leading boutique management consulting services 

provider.  

5. Through Wink, Inc. (“Wink”), a wholly-owned subsidiary of Quirky that 

was incorporated in November 2013, the Company has developed a platform for 

wireless-enabled products that allows consumers to control a host of household appliances and 

services through their connected devices and the internet.  Through partnerships with General 

Electric, Honeywell, Nest, Phillips and others, over 60 Wink-enabled products are available in 

the marketplace with many more in development.  Wink enables homeowners to wirelessly 

connect lighting, power and security systems through a single app.  The Wink app allows users 

to customize the way products talk to each other. For example, a Kwikset SmartCode 

Deadbolt© can be programmed to tell a user’s lights and air conditioning to turn on every time a 

home’s front door is unlocked.   The Wink app also allows multiple users to control multiple 

appliances with a single swipe of their smart phone.  While Wink maintains its own 

management, distribution, and sales channels, it shares certain general administrative services 

with Quirky, its corporate parent.              

6. Over the past six years, Quirky shepherded hundreds of new products to 

the marketplace.  While the Company’s early efforts focused on manufacturing relatively simple 

items, Quirky quickly shifted focus towards a greater number of more complex offerings in both 

hardware and software.  By 2014, the number of products in manufactured and sold by Quirky 

had increased from 34 to over 150.  The Company faced a number of operational challenges as 

the volume of more complicated products that Quirky brought to market increased and the 
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product categories in which Quirky was involved became more diverse.  The Company 

expanded to accommodate the development of these new products by opening offices in San 

Francisco, CA and Schenectady, NY, increasing the overhead expenses and working capital 

needs of the enterprise.  At the same time, the Quirky platform generated a large number of 

products with an enthusiastic base of support from within the Quirky community.  In short, 

Quirky was unable to attain manufacturing and distribution scale, and sustained significant 

losses on many of these products.   

7. These expenses could not be sustained by the revenue generated by the 

sale of products and the strategic partnerships entered into by Quirky and Wink.  Accordingly, 

beginning in late 2014, the Debtors commenced efforts to reduce costs by transitioning away 

from the manufacture of new products and towards a model more focused on product design 

process and process management services.  These initiatives required more time and capital 

than had been initially projected, resulting in a liquidity crisis in mid-2015.  Efforts to obtain 

additional debt or equity capital to bridge the Debtors’ operations through this transitional phase 

were unsuccessful. 

8. Accordingly, beginning in July 2015, the Debtors began to market Wink’s 

assets for sale through a chapter 11 proceeding pursuant to section 363 of the Bankruptcy 

Code.  In addition, and in order to stem the operating losses associated with the Quirky 

business and more efficiently allocate the Debtors’ remaining cash toward the Wink business 

and the marketing of Wink’s assets, the Debtors elected to temporarily discontinue Quirky’s 

operations. 

9. As of the date hereof, the Debtors possess three categories of assets 

(i) assets associated with the continuation of the Wink business as a going concern (which are 

proposed to be acquired by Flextronics International USA Inc.); (ii) the Quirky online community 

and the agreements between Quirky and third parties that constitute the Powered By Quirky 

Initiative; and (iii) miscellaneous inventory, machinery, furniture, fixtures, equipment, and 
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intellectual property associated with Quirky’s design and manufacturing business model.  The 

Debtors have commenced these cases to sell the Wink business as a going concern and to 

maximize the value of Quirky’s assets for the benefit of creditors.  

III.    Taxing Authority 

10. A list of the Taxing Authorities and amount to be paid is attached hereto 

as Exhibit A.  Although the list of Taxing Authorities set forth in Exhibit A is substantially 

complete, the relief requested herein is applicable to all Taxing Authorities and is not limited to 

those Taxing Authorities listed in Exhibit A.  As of the Petition Date, the Debtors estimate that 

they owe various Taxing Authorities approximately $75,000 on account of accrued and unpaid 

prepetition liabilities in respect of Taxes and Fees.  However, it is possible that certain additional 

Taxes and Fees may have accrued prior to the Petition Date and, accordingly, the Debtors 

request authority to pay such amounts as and when they are presented to the Debtors. 

11. The Taxes and Fees are remitted to the Taxing Authorities on a periodic 

basis by the Debtors by means of checks and electronic fund transfers that are processed 

through certain of the Debtors’ banks and financial institutions (the “Banks”). As such, the 

Debtors also seek authorization for the Banks to process, honor and pay any and all checks or 

electronic fund transfers drawn on the Debtors’ bank accounts to pay prepetition Taxes and 

Fees owed to the Taxing Authorities upon the Debtors’ request.  

IV. Sales, Use and Franchise Taxes 

12. In the normal course of business, the Debtors are required to collect sales 

taxes (the “Sales Taxes”) from purchasers of its products on a per sale basis and periodically 

remit the Sales Taxes to the applicable Taxing Authorities. The Debtors also incur use taxes 

(the “Use Taxes”) in connection with its purchase of certain tangible personal property or 

services from vendors that have no nexus to the resident state of the Debtors.  In addition, the 

Debtors are required to pay franchise fees on its capital stock in certain states (the 

“Franchise Taxes”). 
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13. As noted above, the Debtors believe that they owe various Taxing 

Authorities approximately $75,000 on account of accrued and unpaid prepetition liabilities in 

respect of Taxes and Fees.  The Debtors seek authority to pay such amounts, at their sole 

discretion, and to the extent requests for payment of Taxes and Fees for the prepetition period 

are received by the Debtors subsequent to the Petition Date, the Debtors seeks to pay such 

amounts as well. 

RELIEF REQUESTED 

14. By this Motion, the Debtors request authorization to pay, in their sole 

discretion, all prepetition sales, use and franchise tax obligations (the “Taxes and Fees”) that 

arose prior to the Petition Date, including any penalties and interest thereon, to various state 

and local taxing authorities (collectively, the “Taxing  Authorities”) in an amount not to exceed 

$75,000. The Debtors also seek authorization to pay those Taxes and Fees subsequently 

determined to be owed for periods prior to the Petition Date. 

15. Additionally, the Debtors request the Court authorize applicable Banks to 

receive, process, honor, and pay all prepetition and postpetition checks issued or to be issued, 

and electronic fund transfers requested or to be requested, by the Debtors in connection with 

Taxes and Fees.         

BASIS FOR RELIEF 

I. Cause Exists to Authorize the Debtors’ Payment of Prepetition Sales, Use and 
Other Excise Taxes. 

16. Section 363(b) of the Bankruptcy Code, which provides that “the trustee, 

after notice and a hearing, may use, sell, or lease, other than in the ordinary course of business, 

property of the estate,” also provides a statutory basis for the relief sought herein.  11 U.S.C. 

§ 363(b)(1).  Under this section, a court may authorize a debtor to pay certain prepetition claims.  

See In re Ionosphere Clubs, Inc., 98 B.R. 174, 175 (Bankr. S.D.N.Y. 1989).  To approve the use 

of a debtor’s assets outside the ordinary course of business pursuant to section 363(b), a court 
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must find that a sound business justification existed for the use of such assets. See, e.g., In re 

Enron  Corp., 335 B.R. 22, 27-28 (S.D.N.Y. 2005). Further, pursuant to section 105(a) of the 

Bankruptcy Code, the “court may issue any order, process, or judgment that is necessary or 

appropriate to carry out the provisions of this title.” 11 U.S.C. § 105(a).  The Debtors submit that 

ample cause exists to grant the relief requested. 

17. Payment of the prepetition Taxes and Fees is critical to the Debtors’ 

continued, uninterrupted operations. Non-payment of these obligations may cause the Taxing 

Authorities to take precipitous action, including but not limited to, seeking to lift the automatic 

stay, conducting audits, filing liens, preventing the Debtors from conducting business in the 

applicable jurisdictions, and pursuing payment of Taxes and Fees from the Debtors’ directors, 

officers, and other employees, all of which would disrupt the Debtors’ day-to-day operations and 

potentially impose significant costs on the Debtors’ estates. 

18. Furthermore, the Taxes and Fees are entitled to priority status pursuant 

to section 507(a)(8) of the Bankruptcy Code.  As priority claims, such tax obligations must be 

paid in full before any general unsecured obligations of the Debtors may be satisfied.  As such, 

the requested relief merely affects the timing of the Debtors’ payment of Sales and Use Taxes, 

not the amount paid in respect thereof. 

19. Section 541 of the Bankruptcy Code provides that all of the Debtors’ legal 

and equitable interests in property as of the petition date are property of the bankruptcy estate. 

11 U.S.C. §541.  Most, if not all, of the Taxes and Fees are collected by the Debtors on behalf 

of the applicable Taxing Authority and are held in trust by the Debtors for the benefit of the 

Taxing Authorities.  As such, these taxes do not constitute property of the Debtors’ estates 

pursuant to section 541 of the Bankruptcy Code. See, e.g., Begier v. IRS, 496 U.S. 53, 59-61 

(1990) (withholding taxes are property held by the debtor in trust for another and, as such, are 

not property of the debtors’ estates); DeChiaro v. N.Y. State Tax Comm’n, 760 F.2d 432, 

433 (2d Cir. 1985) (sales taxes are “trust fund” taxes); Al Copeland Enters., Inc. v. Texas, 
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991 F.2d  233 (5th Cir. 1993) (debtors’ prepetition collection of sales taxes and interest thereon 

were held in trust and were not property of the estate); Texas Comptroller of Pub. Accts. v. 

Megafoods Stores, Inc., 163 F.3d 1063 (9th Cir. 1988) (under Texas law, state sales taxes 

collected created statutory trust fund, if traceable, and were not property of the estate); Shank v. 

Wash. State Dep’t of  Revenue (In re Shank), 792 F.2d 829, 830 (9th Cir. 1986) (sales taxes 

required by state law to be collected by sellers from their customers are “trust fund” taxes); In re 

Am. Int’l Airways, Inc., 70 B.R. 102, 103 (Bankr. E.D. Pa. 1987) (excise and withholding taxes 

are “trust fund” taxes); In re Tap, Inc., 52 B.R. 271, 272 (Bankr. D. Mass. 1985) (same). 

Because the Taxes and Fees are not property of the Debtor’s estate, these funds are not 

available for the satisfaction of creditors’ claims. 

20. Finally, there is ample precedent supporting the relief requested herein. In 

numerous chapter 11 cases in this District, courts have authorized debtors to pay certain 

prepetition tax obligations.2  See, e.g., In re The Great Atlantic & Pacific Tea Company, Inc., 

Case No. 10-25459 (RDD) (Bankr. S.D.N.Y. Jan. 13, 2011); In re Uno Rest. Holdings Corp., 

Case No. 10-10209 (Bankr. S.D.N.Y. Feb. 17, 2010) (MG); In re Lenox Sales, Inc., Case No. 

08-14679 (ALG) (Bankr. S.D.N.Y. Dec. 16, 2008); In re Lexington Precision Corp., Case No. 08-

11153 (MG) (Bankr. S.D.N.Y. April 22, 2008); In re PRC, LLC, Case No. 08-10239 (MG) (Bankr. 

S.D.N.Y. Feb. 13, 2008); In re Fortunoff Fine Jewelry and Silverware, LLC, Case No. 08-10353 

(JMP) (Bankr. S.D.N.Y. Feb. 29, 2008); In re Bally Total Fitness of Greater New York, Inc., 

Case No. 07-12395 (BRL) (Bankr. S.D.N.Y. Aug. 2, 2007); In re Atkins Nutritionals, Inc., Case 

No. 05-15913 (ALG) (Bankr. S.D.N.Y. Aug. 1, 2005); In re Magellan Health Services, Inc., Case 

No. 03-40515 (PCB) (Bankr. S.D.N.Y. March 11, 2003); In re Global Crossing Ltd., Case No. 

02-40188 (REG) (Bankr. S.D.N.Y. Jan. 30, 2002); In re Enron Corp., Case No. 01-16034 (AJG) 

                                                 
2 Because of the voluminous nature of the unreported orders cited herein, they are not annexed to this 
Motion.  Copies of these orders are available upon email request of Debtor’s counsel by contacting 
Michael A. Klein, Esq. at mklein@cooley.com.  
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(Bankr. S.D.N.Y. Dec. 4, 2001). The Debtors submit that similar relief is warranted in this 

chapter 11 case. 

II. Payment of Checks Issued and Other Transfers Made in Respect of Prepetition 
Taxes and Fees Is Warranted. 

21. Under the Debtors' existing cash management system,3 the Debtors can 

readily identify checks or wire transfer requests as relating to an authorized payment in respect 

of the Taxes and Fees.  The Debtors, therefor, further request that the Banks be authorized, 

when requested by the Debtors in their sole discretion, to process, honor, and pay any and all 

checks or electronic fund transfers drawn on the Debtors’ bank accounts to pay all prepetition 

Taxes and Fees owed to Taxing Authorities, whether those checks or electronic fund transfers 

were presented prior to or after the Petition Date, and to make other transfers provided that 

sufficient funds are available in the applicable accounts to make such payments.  The Debtors 

represent that each of these checks and transfers can be readily identified as relating directly to 

the authorized payment of prepetition Taxes and Fees.  Accordingly, checks and transfers not 

relating to authorized payments will not be honored inadvertently. 

22. Nothing in this Motion should be construed as impairing the Debtors’ right 

to contest the amount of Taxes and Fees asserted by any Taxing Authority, and the Debtors 

expressly reserves all of its rights with respect thereto. 

SATISFACTION OF BANKRUPTCY RULE 6003 

23. Pursuant to Rule 6003 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”), the Court may grant relief regarding a motion to pay all or part of a 

prepetition claim within twenty-one (21) days after the Petition Date if the relief is necessary to 

avoid immediate and irreparable harm.  The Second Circuit has interpreted the language 

“immediate and irreparable harm” in the context of preliminary injunctions. In that context, the 

                                                 
3 For further information regarding the Debtors’ cash management system, see the Motion for an Order 
Authorizing the Debtors to (i) Continue to Use Existing Cash Management System, (ii) Maintain Existing 
Bank Accounts and Business Forms, and (iii) Waive Requirements of Section 345(b) of the Bankruptcy 
Code, filed contemporaneously with this Motion, and the Kwalwasser Declaration. 
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court instructed that irreparable harm “‘is a continuing harm which cannot be adequately 

redressed by final relief on the merits’ and for which ‘money damages cannot provide adequate 

compensation.’” Kamerling v. Massanari, 295 F.3d 206, 214 (2d Cir. 2002) (quoting N.Y. 

Pathological & X-Ray Labs., Inc. v. INS, 523 F.2d 79, 81 (2d Cir. 1975)). Further, the “harm 

must be shown to be actual and imminent, not remote or speculative.” Id. at 214; see also 

Rodriguez v. DeBuono, 175 F.3d 227, 234 (2d Cir. 1998). 

24. The Debtors assert that for the reasons already set forth herein, the relief 

requested in this Motion is necessary to avoid immediate and irreparable harm.  Accordingly, 

the Debtors submit that the requirements of Bankruptcy Rule 6003 have been satisfied. 

REQUEST FOR WAIVER OF STAY 

25. In addition, by this Motion, the Debtors seek a waiver of any stay of the 

effectiveness of the order approving this Motion. Pursuant to Bankruptcy Rule 6004(h), “[a]n 

order authorizing the use, sale, or lease of property other than cash collateral is stayed until the 

expiration of 14 days after entry of the order, unless the court orders otherwise.” As set forth 

above, the Debtors require immediate relief to continue ordinary business operations for the 

benefit of all parties in interest.  Accordingly, the Debtors submit that ample cause exists to 

justify a waiver of the fourteen (14) day stay imposed by Bankruptcy Rule 6004(h), to the extent 

that it applies. 

NOTICE 

26. Notice of this Motion will be given to:  (a) the Office of the U.S. Trustee, 

33 Whitehall Street, New York, NY 10004 (Attn:  Paul K. Schwartzberg, Esq.); (b) all required 

governmental entities; (c) Sheppard Mullin, counsel to Comerica Bank, 30 Rockefeller Plaza, 

New York, NY 10112 (Attn:  William R. Wyatt, Esq.); (d) the parties included on the Debtors’ list 

of thirty (30) largest unsecured creditors; (e) the Taxing Authorities; and (f) the Banks 

(collectively, the “Notice Parties”).  The Debtors submit that, under the circumstances, no other 

or further notice is required. 
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27. No previous request for the relief sought herein has been made by the 

Debtor to this or any other court. 

 
[Remainder of page intentionally left blank.] 
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CONCLUSION 

WHEREFORE, the Debtors respectfully request that the Court enter the Order, 

substantially in the form attached hereto as Exhibit B, granting the relief requested in the 

Motion and such other and further relief as may be just and proper. 

 
Dated: September 22, 2015 
 New York, New York 

Respectfully submitted, 
 
 
By: /s/ Jeffrey L. Cohen 
 Jeffrey L. Cohen   
 
COOLEY LLP 
1114 Avenue of the Americas 
New York, New York 10036 
Telephone: (212) 479-6000 
Facsimile: (212) 479-6275 
Jeffrey L. Cohen 
Michael A. Klein 
Richelle Kalnit 
 

      Proposed Attorneys for Debtors and Debtors in  
      Possession 
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TAXING AUTHORITIES
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State Contact Info Phone No 
 

Total 
    
Delaware Secretary 
of State 
 

401 Federal Street  
Dover, DE  19901 
 

302-739-4111 
 

 $39,000.00 
 

Texas Comptroller of 
Public Accounts 
 

PO Box 13528, Capitol 
Station, Austin, TX 
78711-3528 
 

800-252-5555 
 

$12,094.00 
 

Florida Department 
of Revenue 
 

50 W. Tennessee 
Street, Tallahassee, 
FL 32399-0100 
 

800-352-3671 
 

$7,912.65 
 

Illinois Dept. of 
Revenue 

Springfield, IL 
62719-0001 

800-732-8866  $4,285.15 

Minnesota Dept. of 
Revenue 

600 North Robert St. , 
St. Paul, MN 55101 

651-296-6181  $2,277.99 

Georgia Dept. of 
Revenue 

1800 Century 
Boulevard Atlanta, GA 
30345 

1-877-423-6711  $3,004.84 

SC Dept. of Revenue 300A Outlet Pointe 
Boulevard , Columbia, 
SC 29210  

803-898-5000  $892.00 

Canada Revenue 
Agency 

 1-800-959-5525  $1,081.55 

Colorado Dept. of 
Revenue 

PO Box 
17087 | Denver |, 
Colorado |80217-0087 (303) 866-4622  $537.59 

Vermont Dept. of 
Taxes 

PO Box 1779, 
Montpelier, VT 05601-
1779 802-828-2505  $145.68  

    
  TOTAL:  $71,231.45 
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PROPOSED ORDER 
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UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------- 
 
In re: 
 
QUIRKY, INC., et al.1 
 
  Debtors. 

x 
: 
: 
: 
: 
: 
: 
: 

 
 

 
Chapter 11 
 
 
 
Case No. 15-______ (___) 
 
 
 

---------------------------------------------------------------- x  

ORDER (I) AUTHORIZING PAYMENT OF  
PREPETITION SALES AND USE TAXES AND (II) ALLOWING FINANCIAL 

INSTITUTIONS TO CASH AND PROCESS RELATED CHECKS AND TRANSFERS 
 

Upon the motion, (the “Motion”),2 of the above-captioned debtors and debtors in 

possession (the “Debtors”) for entry of an order (this “Order”), pursuant to sections 105(a), 

363(b), and 541 of the Bankruptcy Code (i) for authorization to pay prepetition sales and use 

taxes (the “Taxes and Fees”), and (ii) to allow financial institutions to cash and process related 

checks and transfers, all as more fully set forth in the Motion; and upon the Kwalwasser 

Declaration; and this Court having jurisdiction to consider the Motion and the relief requested 

therein; and consideration of the Motion and the relief requested being a core proceeding; and 

venue being proper before this Court; and due and sufficient notice of the Motion having been 

given under the particular circumstances to the Notice Parties; and it appearing that no other or 

further notice need be provided; and this Court having determined that the relief requested in 

the Motion being in the best interests of the Debtors, their creditors, and all parties in interest; 

and this Court having determined that the legal and factual bases set forth in the Motion 

                                                 
1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification 
number are as follows: Quirky, Inc. (2873); Wink, Inc. (8826); and Undercurrent Acquisition, LLC (9692).  
The Debtors’ principal offices are located at 606 West 28th Street, Seventh Floor, New York, NY 10001.    
  
2 Capitalized terms used but not defined herein shall have the respective meanings ascribed to them in 
the Motion. 
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establish just cause for the relief granted herein; and upon all of the proceedings had before this 

Court and after due deliberation and sufficient cause appearing therefor, it is hereby 

ORDERED: 

1. The Motion is GRANTED on an interim basis to the extent set forth 

herein, subject to becoming a final order as provided herein. 

2. The Debtors are authorized, but not required, subject to further order, in 

their sole discretion, to pay Taxes and Fees relating to the period prior to the Petition Date in an 

amount not to exceed $75,000, including but not limited to all those Taxes and Fees 

subsequently determined upon audit, or otherwise, to be owed for periods prior to the Petition 

Date and the date that a final order is entered in the matter, unless otherwise ordered by the 

Court, to the Taxing Authorities, including, but not limited to, those listed on Exhibit A to the 

Motion. 

3. All applicable Banks are authorized, when requested by the Debtors in 

the Debtors’ sole discretion, to receive, process, honor and pay all checks drawn on or direct 

deposit and funds transfer instructions relating to the Debtors’ accounts and any other transfers 

that are related to Taxes and Fees, and the costs and expenses incident thereto; provided, 

however, that sufficient funds are available in the accounts to make such payments; provided, 

further, that any such Bank may rely on the representations of the Debtors regarding which 

checks that were drawn or instructions that were issued by the Debtors before the Petition Date 

should be honored postpetition pursuant to an order of this Court and that any such Bank 

institution shall not have any liability to any party for relying on the representations of the 

Debtors as provided herein. 

4. The Debtors are authorized (consistent with this Order) to issue 

postpetition checks or to effect postpetition fund transfer requests in replacement of any checks 

or fund transfer requests related to Taxes and Fees to the extent that such checks or transfers 
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have been dishonored or rejected as a consequence of the commencement of the Debtors’ 

chapter 11 cases. 

5. Nothing in this Order or the Motion waives, releases or affects any rights 

the Debtors have to contest the amount of or basis for any Taxes and Fees allegedly due to any 

Taxing Authority. 

6. The final hearing (the “Final Hearing”) on the Motion shall be held on 

[_____________], 2015 at [___] (prevailing Eastern Time). 

7. Any objections to the relief requested in the Motion on a final basis must 

be filed no later than [_______], 2015 at 4:00 p.m. (prevailing Eastern Time) (the 

“Objection Deadline”) and served on the following parties:  (a) the U.S. Trustee, 33 Whitehall 

Street, New York, NY 10004 (Attn: Paul Schwartzberg, Esq.); (b) the Debtors’ 30 largest 

unsecured creditors; (c) Sheppard Mullin, counsel to Comerica Bank, 30 Rockefeller Plaza, New 

York, NY 10112 (Attn:  William R. Wyatt, Esq.); and (d) the Taxing Authorities.  

8. In the event no objection to the Motion is timely filed and served, this 

Order shall become a final order as of the day immediately following the Objection Deadline, 

nunc pro tunc to the Petition Date, without further hearing of this Court. 

9. Bankruptcy Rule 6003(b) has been satisfied and that the requirements set 

forth in Bankruptcy Rule 6004(a) and (h) are hereby waived. 

10. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

11. The requirements set forth in rule 9013-1(b) of the Local Bankruptcy 

Rules for the Southern District of New York are satisfied by the contents of the Motion.  

12. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

13. The Debtors are authorized and empowered to take all actions necessary 

to implement the relief granted in this Order. 
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14. Notwithstanding any Bankruptcy Rule to the contrary, this Order shall be 

immediately effective and enforceable upon its entry. 

15. This Court shall retain jurisdiction to hear and determine all matters 

arising from or related to the implementation, interpretation or enforcement of this Order. 

 
Dated: September ______, 2015  
 New York, New York 

       
 
UNITED STATES BANKRUPTCY JUDGE 
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