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UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------- 
 
In re: 
 
QUIRKY, INC., et al.1 
 
  Debtors. 

x 
: 
: 
: 
: 
: 
: 
: 

 
 

 
Chapter 11 
 
 
 
Case No. 15-______ (___) 
 
 
 

---------------------------------------------------------------- x  

MOTION FOR AN ORDER (I) PROHIBITING UTILITIES  
FROM ALTERING, REFUSING, OR DISCONTINUING SERVICE,  

(II) DEEMING UTILITIES ADEQUATELY ASSURED OF FUTURE PAYMENT, AND (III) 
ESTABLISHING PROCEDURES FOR DETERMINING ADEQUATE ASSURANCE OF PAYMENT 

 
The above-captioned debtors and debtors-in-possession (collectively, the 

“Debtors”) submit this motion (this “Motion”) for entry of an Order (the “Order”) granting interim 

and final relief, pursuant to sections 105 and 366 of title 11 of the United States Codes (the 

“Bankruptcy Code”) (i) determining that the Utility Companies (as defined below) have been 

provided with adequate assurance of payment within the meaning of section 366 of the 

Bankruptcy Code; (ii) approving the Debtors’ proposed offer of adequate assurance and 

procedures governing the Utility Companies’ requests for additional or different adequate 

assurance; (iii) prohibiting the Utility Companies from altering, refusing or discontinuing services 

                                                 
1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification 
number are as follows: Quirky, Inc. (2873); Wink, Inc. (8826); and Undercurrent Acquisition, LLC (9692).  
The Debtors’ principal offices are located at 606 West 28th Street, Seventh Floor, New York, NY 10001.    
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 2 

on account of prepetition amounts outstanding or on account of any perceived inadequacy of 

the Debtors’ proposed adequate assurance; and (iv) determining that the Debtors are not 

required to provide any additional adequate assurance beyond what is proposed by this Motion.  

In support of the Motion, the Debtors rely upon and incorporate by reference the Declaration of 

Charles Kwalwasser in Support of First Day Pleadings, filed concurrently herewith (the 

“Kwalwasser Declaration”).  In further support of the Motion, the Debtors, by and through their 

undersigned counsel, respectfully represent: 

JURISDICTION 

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

BACKGROUND 

I. General 

2. On the date hereof (the “Petition Date”), the Debtors commenced 

voluntary cases under chapter 11 of the Bankruptcy Code.  The Debtors are authorized to 

operate their businesses and manage their properties as debtors in possession pursuant to 

sections 1107(a) and 1108 of the Bankruptcy Code.  No trustee, examiner, or statutory 

creditors’ committee has been appointed in these chapter 11 cases.  

II. The Debtors’ Business 

3. Since its inception in 2009, Quirky, Inc.’s (“Quirky”) revolutionary online 

idea factory and marketplace has made invention accessible by bringing real people’s product 

ideas to life.  From its headquarters in New York City -- and with contributions from its vibrant 

web-based community of inventors, collaborators and contributors -- Quirky identifies and 

cultivates products.  Last year, Quirky sold over 150 different products and a total of 4 million 

units, generating over $50 million in revenue from its retail and consulting businesses.   
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4. Quirky also works directly with large companies to develop new products 

through its “Powered by Quirky” initiative.  In exchange for service fees, Quirky provides third 

parties with access to its engineering and design staff, community of inventors and exclusivity to 

certain product ideas.  Through partnerships with General Electric, Quirky serves as a major 

driving force for the innovations behind new products.  In 2015, the Company began to 

wind-down its product development and distribution business and focused heavily on 

establishing new strategic partnerships through the Powered by Quirky initiative.  In order to 

bolster the Powered by Quirky infrastructure, on or about March 25, 2015 the Company 

acquired the assets of Undercurrent LLC, a leading boutique management consulting services 

provider.  

5. Through Wink, Inc. (“Wink”), a wholly-owned subsidiary of Quirky that 

was incorporated in November 2013, the Company has developed a platform for 

wireless-enabled products that allows consumers to control a host of household appliances and 

services through their connected devices and the internet.  Through partnerships with General 

Electric, Honeywell, Nest, Phillips and others, over 60 Wink-enabled products are available in 

the marketplace with many more in development.  Wink enables homeowners to wirelessly 

connect lighting, power and security systems through a single app.  The Wink app allows users 

to customize the way products talk to each other. For example, a Kwikset SmartCode 

Deadbolt© can be programmed to tell a user’s lights and air conditioning to turn on every time a 

home’s front door is unlocked.   The Wink app also allows multiple users to control multiple 

appliances with a single swipe of their smart phone.  While Wink maintains its own 

management, distribution, and sales channels, it shares certain general administrative services 

with Quirky, its corporate parent.              

6. Over the past six years, Quirky shepherded hundreds of new products to 

the marketplace.  While the Company’s early efforts focused on manufacturing relatively simple 

items, Quirky quickly shifted focus towards a greater number of more complex offerings in both 
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hardware and software.  By 2014, the number of products in manufactured and sold by Quirky 

had increased from 34 to over 150.  The Company faced a number of operational challenges as 

the volume of more complicated products that Quirky brought to market increased and the 

product categories in which Quirky was involved became more diverse.  The Company 

expanded to accommodate the development of these new products by opening offices in San 

Francisco, CA and Schenectady, NY, increasing the overhead expenses and working capital 

needs of the enterprise.  At the same time, the Quirky platform generated a large number of 

products with an enthusiastic base of support from within the Quirky community.  In short, 

Quirky was unable to attain manufacturing and distribution scale, and sustained significant 

losses on many of these products.   

7. These expenses could not be sustained by the revenue generated by the 

sale of products and the strategic partnerships entered into by Quirky and Wink.  Accordingly, 

beginning in late 2014, the Debtors commenced efforts to reduce costs by transitioning away 

from the manufacture of new products and towards a model more focused on product design 

process and process management services.  These initiatives required more time and capital 

than had been initially projected, resulting in a liquidity crisis in mid-2015.  Efforts to obtain 

additional debt or equity capital to bridge the Debtors’ operations through this transitional phase 

were unsuccessful. 

8. Accordingly, beginning in July 2015, the Debtors began to market Wink’s 

assets for sale through a chapter 11 proceeding pursuant to section 363 of the Bankruptcy 

Code.  In addition, and in order to stem the operating losses associated with the Quirky 

business and more efficiently allocate the Debtors’ remaining cash toward the Wink business 

and the marketing of Wink’s assets, the Debtors elected to temporarily discontinue Quirky’s 

operations. 

9. As of the date hereof, the Debtors possess three categories of assets 

(i) assets associated with the continuation of the Wink business as a going concern (which are 
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proposed to be acquired by Flextronics International USA Inc.); (ii) the Quirky online community 

and the agreements between Quirky and third parties that constitute the Powered By Quirky 

Initiative; and (iii) miscellaneous inventory, machinery, furniture, fixtures, equipment, and 

intellectual property associated with Quirky’s design and manufacturing business model.  The 

Debtors have commenced these cases to sell the Wink business as a going concern and to 

maximize the value of Quirky’s assets for the benefit of creditors. 

III. The Utility Companies 

10. In connection with the operation of their businesses and management of 

their properties, the Debtors obtain electricity, natural gas, oil, water, sewer, telephone, trash 

collection, internet and/or other services (collectively, the “Utility Services”) from a number of 

utilities, as that term is used in section 366 of the Bankruptcy Code (the “Utility Companies”). 

Attached hereto as Exhibit A is a non-exclusive list of Utility Companies and their affiliates that 

provide Utility Services to the Debtors as of the Petition Date (the “Utility Service List”).2 

11. The Debtors pay approximately $9,611.33 per month on account of Utility 

Services.  To the best of the Debtors’ knowledge, there are few, if any, defaults or arrearages of 

any significance with respect to the Debtors’ undisputed invoices for Utility Services, other than 

payment interruptions that may be caused by the commencement of these chapter 11 cases. 

IV. Adequate Assurance of Payment of Postpetition Charges 

12. The Debtors intend to timely pay all postpetition obligations owed to the 

Utility Companies.  The Debtors expect that their postpetition cash (including that made 

available under the proposed postpetition credit facility) will be more than sufficient to pay all 

postpetition Utility Obligations. 

13. Notwithstanding the foregoing, the Debtors propose to establish a 

segregated account of blocked funds (the “Segregated Account”) to be held by JP Morgan 
                                                 
2 The inclusion of any entity on, as well as the omission of any entity from, Exhibit A is not an 
admission by the Debtors that such entity is, or is not, a utility within the meaning of section 366 of 
the Bankruptcy Code, and the Debtors reserve all rights with respect thereto. 
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Chase (the “Bank”) in the sum equal to two (2) weeks of Utility Service (i.e., $4,805.67), 

calculated as a historical average over the past 12 months, which amount may be adjusted by 

the Debtors to account for the termination of Utility Services by the Debtors on account of any 

closed business locations (the “Adequate Assurance Deposit”).  The Segregated Account would 

serve as a cash security deposit to provide adequate assurance of payment for Utility Services 

provided to the Debtors after the Petition Date. 

14. The Segregated Account may be drawn on by a Utility Company in a 

manner that is substantially similar to a letter of credit.  In the event the Debtors fails to timely 

pay for postpetition Utility Services, the Utility Company would be permitted to submit a draw 

request (the “Draw Request”), substantially in the form attached hereto as Exhibit 1 to 

Exhibit B, to the Bank in the amount of the unpaid charges for the postpetition services 

rounded up to the nearest $100.  The Draw Request requires only that the Utility Company: (i) 

certify the amount owed for postpetition Utility Services, and (ii) provide the Bank with wire 

transfer or other payment instructions. 

15. The Utility Company would be required to provide notice of the Draw 

Request to the Debtors in the manner indicated in the form of Draw Request attached to the 

proposed order.  Absent payment by the Debtors, notice of which shall be provided by the 

Debtors to the Bank, on the day that is five (5) business days after receipt of the Draw Request 

by the Bank, the Debtors shall be permitted to pay, and direct the Bank to pay, the requesting 

Utility Company the amount set forth in the Draw Request, provided that there are sufficient 

funds in the Segregated Account to make such payment.  Following payment of any Draw 

Request from the Segregated Account, the Debtors shall take steps to replenish the Segregated 

Account to ensure that the reserve of $4,805.67 is maintained. 

16. The Bank shall have no obligation to investigate the bona fides of the 

Draw Request, and as set forth in the proposed order attached hereto, the Debtors will assume 

all risks with respect to the acts and omissions of, or misuse of the Segregated Account by the 
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respective Utility Companies that are the beneficiaries of such Segregated Account.  Moreover, 

the Debtors’ only recourse in the event of an improper Draw Request is against the party 

making such Draw Request and not against the Bank. 

17. Absent compliance with the following procedures (the “Adequate 

Assurance Procedures”), the Utility Companies are forbidden to alter, refuse or discontinue 

service on account of any prepetition charges, or require additional adequate assurance of 

payment other than the Proposed Adequate Assurance: 

a. Within two (2) business days after entry of the Interim Order, the Debtors 
will mail a copy of the Interim Order to the Utility Companies on the Utility 
Service List. 

b. If a Utility Company is not satisfied with the Proposed Adequate 
Assurance and seeks additional assurances of payment in the form of 
deposits, prepayments, or otherwise, it must serve a request (an 
“Additional Assurance Request”) upon the Debtors and their counsel at 
the following addresses: (i) Quirky, Inc., 606 West 28th Street, Seventh 
Floor, New York, NY 10012 (Attn: Charles Kwalwasser, Esq.), and 
(ii) counsel to the Debtors, Cooley LLP, 1114 Avenue of the Americas, 
New York, NY 10036 (Attn: Michael A. Klein, Esq.). 

c. Any Additional Assurance Request must (i) be made in writing, (ii) set 
forth the type of Utility Services and the location for which such services 
are provided, (iii) include a summary of the Debtors’ payment history 
relevant to the affected account(s), including any deposits and other 
security held by the Utility Company, (iv) set forth why the Utility 
Company believes the Proposed Adequate Assurance is not sufficient 
adequate assurance of future payment, and (v) be actually received by 
the Debtors and their counsel within 30 days after the entry of the Interim 
Order granting this Motion. 

d. Upon the Debtors’ timely receipt of an Additional Assurance Request at 
the addresses set forth above, the Debtors shall have the greater of (i) 14 
days from the receipt of such Additional Assurance Request or (ii) 45 
days from the Petition Date (collectively, the “Resolution Period”) to 
negotiate with such Utility Company to resolve such Utility Company’s 
request for additional assurance of payment. 

e. The Debtors may, in their discretion, resolve any Additional Assurance 
Request by mutual agreement with the requesting Utility Company 
without further order of the Court and may, in connection with any such 
agreement and in its discretion, provide a Utility Company with additional 
adequate assurance of future payment, including, but not limited to, cash 
deposits, prepayments and/or other forms of security, to the extent the 
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Debtors believe such additional assurance is reasonable in the exercise 
of its business judgment. 

f. If the Debtors determine that a timely received Additional Assurance 
Request is not reasonable and it is not able to reach an alternative 
resolution with the Utility Company during the Resolution Period, the 
Debtors will promptly file a motion with the Court seeking a hearing to 
determine the adequacy of assurances of payment with respect to a 
particular Utility Company (a “Determination Motion”) pursuant to section 
366(c)(3) of the Bankruptcy Code. 

g. Pending resolution of any such Determination Motion, any such Utility 
Company shall be prohibited from altering, refusing, or discontinuing 
service to the Debtors on account of unpaid charges for prepetition 
services, the filing of these chapter 11 cases, or any objections to the 
adequacy of the Proposed Adequate Assurance. 

h. The Proposed Adequate Assurance shall be deemed adequate 
assurance of payment for any Utility Company that fails to make a timely 
Additional Assurance Request and so long as the Utility Company has 
timely requested (and otherwise qualifies for) the Proposed Adequate 
Assurance unless otherwise determined pursuant to a Determination 
Motion. 

RELIEF REQUESTED 

18. By this Motion, the Debtors request, pursuant to sections 105(a) and 366 

of the Bankruptcy Code, entry of the Order (i) determining that the Utility Companies have been 

provided with adequate assurance of payment within the meaning of section 366 of the 

Bankruptcy Code; (ii) approving the Debtors’ proposed offer of adequate assurance and 

procedures governing the Utility Companies’ requests for additional or different adequate 

assurance; (iii) prohibiting the Utility Companies from altering, refusing or discontinuing services 

on account of prepetition amounts outstanding or on account of any perceived inadequacy of 

the Debtors’ proposed adequate assurance; and (iv) determining that the Debtors are not 

required to provide any additional adequate assurance beyond what is proposed by this Motion.  

      

15-12596-mg    Doc 11    Filed 09/22/15    Entered 09/22/15 10:30:32    Main Document    
  Pg 8 of 27



 9 

BASIS FOR RELIEF 

I. Postpetition Payments Proposed By The Debtors Adequately Assure the Utility 
Companies. 

19. Section 366(a) of the Bankruptcy Code prevents utility companies from 

discontinuing, altering or refusing service to a debtor during the first 20 days of a chapter 11 

case.  However, if a debtor has not furnished adequate assurance of payment 30 days from the 

commencement of the case, a utility company has the option of terminating its services 

pursuant to section 366(c)(2) of the Bankruptcy Code. 

20. Pursuant to section 366(c)(2) of the Bankruptcy Code, however, a utility 

may alter, refuse or discontinue a chapter 11 debtor’s utility service if the utility does not receive 

from the debtor or the trustee within 30 days of the commencement of the debtor’s chapter 11 

case “adequate assurance of payment” for postpetition utility services.  11 U.S.C. § 366(c)(2).  

Section 366(c)(1) of the Bankruptcy Code provides that “assurance of payment” of postpetition 

charges may consist of “(i) a cash deposit; (ii) a letter of credit; (iii) a certificate of deposit; (iv) a 

surety bond; (v) a prepayment of utility consumption; or (vi) another form of security that is 

mutually agreed on between the utility and the debtor or the trustee.”  11 U.S.C. § 366(c)(1)(A). 

21. The Debtors submit that the Adequate Assurance Deposit, together with 

the Debtors’ ability to pay for future Utility Services in the ordinary course of business 

(collectively, the “Proposed Adequate Assurance”), constitutes sufficient adequate assurance to 

the Utility Companies.  If any Utility Company believes additional assurance is required, it may 

request such assurance pursuant to the following procedures. 

22. In light of the severe consequences to the Debtors of any interruption in 

services by the Utility Companies, but recognizing the right of the Utility Companies to evaluate 

the Proposed Adequate Assurance on a case-by-case basis, the Debtors propose that the Court 

approve and adopt the Adequate Assurance Procedures. 
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23. Additionally, although the Debtors have made extensive and good-faith 

efforts to identify all Utility Companies, certain companies that currently provide Utility Services 

to the Debtors may have been inadvertently omitted from Exhibit A.  To the extent that the 

Debtors identify additional Utility Companies, the Debtors will promptly file amendments to the 

Utility Service List, and shall serve copies of the Motion and the Order (when and if entered) on 

such newly identified Utility Companies. 

II. Cause Exists To Authorize the Debtors’ Treatment Of The Utility Companies Under 
Section 366 Of The Bankruptcy Code 

24. The relief requested herein will ensure that the Debtors’ operations will 

not be disrupted.  If a disruption occurs, the impact on the Debtors’ business operations and 

revenue would be extremely harmful.  The Debtors submit that the Segregated Account is the 

equivalent of a cash deposit or letter of credit.  Accordingly, the establishment of the Segregated 

Account constitutes adequate assurance of payment in accordance with the requirements of 

section 366(b) of the Bankruptcy Code.  Moreover, the relief requested provides the Utility 

Companies with a fair and orderly procedure for determining requests for additional or different 

adequate assurance.  Without the adequate assurance procedures sought herein, the Debtors 

could be forced to address numerous requests by Utility Companies in a disorganized manner 

at a critical period in these chapter 11 cases and during a time when the Debtors’ efforts could 

be more productively focused on the continuation of the Debtors’ operations for the benefit of all 

parties in interest. 

25. Section 366 of the Bankruptcy Code protects a debtor against the 

immediate termination of utility services after commencing its case. Prior to the enactment of the 

Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (“BAPCPA”), it was well 

established by courts, commentators, and legislative history that section 366 of the Bankruptcy 

Code did not require, as a matter of course, that the debtor provide a deposit or other security to 

its utilities as adequate assurance of payment.  In Virginia Electric & Power Co. v.  Caldor, Inc., 
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117 F.3d 646, 647 (2d Cir. 1997), the United States Court of Appeals for the Second Circuit 

affirmed the bankruptcy court’s ruling that the debtor’s prepetition payment history, its 

postpetition liquidity, and the administrative expense priority afforded to postpetition invoices 

constituted adequate assurance of future performance.  The Second Circuit rejected the 

argument that section 366(b) nevertheless required a “deposit or other security,” holding that “a 

bankruptcy court’s authority to ‘modify’ the level of the ‘deposit or other security,’ provided for 

under section 366(b), includes the power to require no ‘deposit or other security’ where none is 

necessary to provide a utility supplier with ‘adequate assurance of payment.’”  Id. at 650; see 

also Shirey v. Philadelphia Elec. Co. (In re Shirey), 25 B.R. 247, 249 (Bankr. E.D. Pa. 1982) 

(“Section 366(b) . . . does not permit a utility to request adequate assurance of payment for 

continued services unless there has been a default by the debtor on a pre-petition debt owed for 

services rendered.”). 

26. Under section 366(c) of the Bankruptcy Code, enacted in 2005, however, 

in a chapter 11 case, a utility company may alter, refuse, or discontinue utility service if, within 

30 days after the commencement of the chapter 11 case, the utility company does not receive 

adequate assurance in a form that is “satisfactory” to the utility company, subject to the Court’s 

ability to modify the amount of adequate assurance.  See Jones v. Boston Gas Co. (In re 

Jones), 369 B.R. 745, 748-49 (B.A.P. 1st Cir. 2007) (“Based on a debtor’s failure to provide 

adequate assurance of payment, bankruptcy courts have concluded that § 366 . . . grants 

utilities the unilateral right to terminate service.”); St. Torrance v. Cincinnati Gas & Elec. Co. (In 

re St. Torrance), 2007 Bankr. LEXIS 3180, at *8 (B.A.P. 6th Cir. 2007) (same).  Furthermore, 

pursuant to changes made effective by BAPCPA, in determining whether an assurance of 

payment is adequate, the court may not consider (i) the absence of security before the petition 

date, (ii) the debtor’s history of timely payments, or (iii) the availability of an administrative 

expense priority.  See 11 U.S.C. § 366(c)(3)(B). 

15-12596-mg    Doc 11    Filed 09/22/15    Entered 09/22/15 10:30:32    Main Document    
  Pg 11 of 27



 12 

27. While section 366(c) clarifies what does and does not constitute 

“assurance of payment” and what can be considered in determining whether such assurance is 

adequate, Congress, in enacting that section, did not divest the Court of its power to determine 

what amount, if any, is necessary to provide adequate assurance of payment to a Utility 

Company.  See 11 U.S.C. § 366(c)(3)(A) (“On request of a party in interest and after notice and 

a hearing, the Court may order modification of the amount of an assurance of payment...”).  

Under section 366(c), there is nothing to prevent a court from deciding, as courts did before the 

enactment of BAPCPA, that, on the facts of the case before it, the amount required of the 

Debtors to adequately assure payment to a Utility Company is nominal, or even zero.  See In re 

Pac-West Telecomm, Inc., Case No. 07-10562 (BLS) (Bankr. D. Del. May 2, 2007) (approving 

adequate protection that was a one-time supplemental prepayment to each utility company 

equal to the prorated amount of one week’s charges); In re The New York Racing Ass’n Inc., 

Case No. 06-12618 (JMP) (Bankr. S.D.N.Y. Dec. 1, 2006) (approving adequate protection of a 

two-week deposit based on a historical average as well as procedures for opting- out). 

28. Moreover, Congress has not changed the requirement that the assurance 

of payment only be “adequate.”  Courts construing the meaning of “adequate” assurance of 

payment under section 366(b) of the Bankruptcy Code prior to BAPCPA held that it did not 

require an absolute guarantee of the debtor’s ability to pay.  See, e.g., In re Caldor, Inc. – N.Y., 

199 B.R. 1, 3 (S.D.N.Y. 1996) (“Section 366(b) requires [a] [b]ankruptcy [c]ourt to determine 

whether the circumstances are sufficient to provide a utility with ‘adequate assurance’ of 

payment. The statute does not require an ‘absolute guarantee of payment.’”) (citation omitted), 

aff’d sub nom. Virginia Elec. & Power Co. v. Caldor, Inc – N.Y., 117 F.3d 646 (2d Cir. 1997); In 

re Adelphia Bus. Solutions, Inc., 280 B.R. 63, 80 (Bankr. S.D.N.Y. 2002) (same).  Therefore, 

despite the language in section 366(c)(2) of the Bankruptcy Code allowing a utility to take action 

against a debtor should the debtor fail to provide adequate assurance of payment that is 

“satisfactory” to the utility, section 366 of the Bankruptcy Code does not require that the 
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assurance provided be “satisfactory” once the Court determines the appropriate amount of 

adequate assurances. 

29. Accordingly, the Debtors believe that the Proposed Adequate Assurance 

and Adequate Assurance Procedures are reasonable and satisfy the requirements of section 

366 of the Bankruptcy Code.  The relief requested in this Motion is similar to the relief granted in 

other recent chapter 11 cases filed after BAPCPA became effective.3  See, e.g., In re The Great 

Atlantic & Pacific Tea Co., Inc., Case No. 10-24549 (RDD) (Bankr. S.D.N.Y. Jan. 13, 2011); In 

re Lenox Sales, Inc., Case No. 08-14679 (ALG) (Bankr. S.D.N.Y. Dec. 17, 2008); In re 

Steve & Barry’s Manhattan LLC, Case No. 08-12579 (ALG) (Bankr. S.D.N.Y. July 31, 2008); In 

re Goody’s Family Clothing, Inc., Case No. 08-11133 (CSS) (Bankr. D. Del. June 10, 2008); In 

re Plastech Engineered Prods., Inc., Case No. 08-42417 (PJS) (Bankr. E.D. Mich. Feb. 15, 

2008); In re Tweeter Home Entertainment Group, Inc., Case No. 07-10787 (PJW) (Bankr. D. 

Del. June 13, 2007); In re Radnor Holdings Corp., Case No. 06-10894 (PJW) (Bankr. D. Del. 

Aug. 23, 2006).   

30. Further, the Court possesses the power under section 105(a) of the 

Bankruptcy Code to “issue any order, process, or judgment that is necessary or appropriate to 

carry out the provisions of this title.” 11 U.S.C. § 105(a).  The proposed procedures will ensure 

the Debtors’ Utility Services are continued without prejudicing the Utility Companies. 

31. The Debtors therefore submit that the relief requested herein is necessary 

and appropriate, is in the best interests of its estate and creditors, and should be granted in all 

respects. 

NOTICE 

32. Notice of this Motion will be given to:  (a) the Office of the U.S. Trustee, 

33 Whitehall Street, New York, NY 10004 (Attn:  Paul K. Schwartzberg, Esq.); (b) all required 
                                                 
3 Because of the voluminous nature of the unreported orders cited herein, they are not annexed to 
this Motion.  Copies of these orders are available upon email request of Debtors’ counsel by 
contacting Michael A. Klein, Esq. at mklein@cooley.com.  
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governmental entities; (c) Sheppard Mullin, counsel to Comerica Bank, 30 Rockefeller Plaza, 

New York, NY 10112 (Attn:  William R. Wyatt, Esq.); (d) the parties included on the Debtors’ list 

of thirty (30) largest unsecured creditors; and (e) the Utility Companies (collectively, the “Notice 

Parties”).  The Debtors submit that, under the circumstances, no other or further notice is 

required. 

33. No previous request for the relief sought herein has been made by the 

Debtors to this or any other court. 

 
[Remainder of page intentionally left blank.] 
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CONCLUSION 

WHEREFORE, the Debtors respectfully request that the Court enter the Order, 

substantially in the form attached hereto as Exhibit B, granting the relief requested in the 

Motion and such other and further relief as may be just and proper. 

Dated: September 22, 2015 
 New York, New York 

Respectfully submitted, 
 
 
 
By: /s/ Jeffrey L. Cohen 
 Jeffrey L. Cohen 
 
COOLEY LLP 
1114 Avenue of the Americas 
New York, New York 10036 
Telephone: (212) 479-6000 
Facsimile: (212) 479-6275 
Jeffrey L. Cohen  

 Michael A. Klein 
 Richelle Kalnit 
 

      Proposed Attorneys for Debtors and Debtors in  
      Possession 
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UTILITY COMPANIES 
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Vendor Name Account Address City State 
Zip 

Code Description 
Time Warner 
Cable 040716201 

2551 Dulles View 
Drive Herndon VA 20171 

 
Internet 

Windstream 5703622 PO Box 9001908 Louisville KY 40290 
Network 
services 

Smartchoice 5007 
16 West 45th Street, 
7th Floor New York NY 10036 Internet 

Thinking 
Phones QUIR PO Box 347284 Pittsburgh PA 15251 Phone 
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Exhibit B 
 

Proposed Order
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UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------- 
 
In re: 
 
QUIRKY, INC., et al.1 
 
  Debtors. 

x 
: 
: 
: 
: 
: 
: 
: 

 
 

 
Chapter 11 
 
 
 
Case No. 15-______ (___) 
 
 
 

---------------------------------------------------------------- x  

ORDER (I) APPROVING THE DEBTORS’ PROPOSED FORM 
OF ADEQUATE ASSURANCE OF PAYMENT, (II) RESOLVING 

OBJECTIONS BY UTILITY COMPANIES, AND (III) PROHIBITING 
UTILITIES FROM ALTERING, REFUSING, OR DISCONTINUING SERVICE 

Upon the motion, (the “Motion”),2 of the above-captioned debtors and debtors in 

possession (the “Debtors”) for entry of an order (this “Order”), pursuant to sections 105(a) and 

366 of title 11 of the United States Code (the “Bankruptcy Code”), (i) approving the Debtors’ 

Proposed Adequate Assurance, (ii) establishing procedures for resolving any objections to the 

Motion by the Utility Companies that the Proposed Adequate Assurance is not adequate, and 

(iii) prohibiting the Utility Companies from altering, refusing, or discontinuing service, all as more 

fully described in the Motion; and upon the Kwalwasser Declaration; and this Court having 

jurisdiction to consider the Motion and the relief requested therein; and consideration of the 

Motion and the relief requested being a core proceeding; and venue being proper before this 

Court; and due and sufficient notice of the Motion having been given under the particular 

circumstances to the Notice Parties; and it appearing that no other or further notice need be 

provided; and this Court having determined that the relief requested in the Motion being in the 

                                                 
1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification 
number are as follows: Quirky, Inc. (2873); Wink, Inc. (8826); and Undercurrent Acquisition, LLC (9692).  
The Debtors’ principal offices are located at 606 West 28th Street, Seventh Floor, New York, NY 10012.     
  
2 Capitalized terms used but not defined herein shall have the respective meanings ascribed to them in 
the Motion. 
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 2 

best interests of the Debtors, their creditors, and all parties in interest; and this Court having 

determined that the legal and factual bases set forth in the Motion establish just cause for the 

relief granted herein; and upon all of the proceedings had before this Court and after due 

deliberation and sufficient cause appearing therefor, it is hereby ORDERED: 

1. The Motion is granted on an interim basis to the extent set forth herein, 

subject to becoming a final order as provided herein. 

2. The Debtors shall have reserved $4,805.67 (the “Segregated Account”) 

as adequate assurance, under section 366(b) of the Bankruptcy Code, of payment of charges 

incurred by the Debtors for Utility Services provided by the Utility Companies after the Petition 

Date (the “Adequate Assurance Deposit”), which amount may be adjusted by the Debtors to 

account for the termination of Utility Services by the Debtors on account of any closed business 

locations, and the following procedures shall be followed in connection therewith: 

a. In the event the Debtors fail to timely pay for postpetition Utility Services, 
the Utility Company to which any such payment is owed shall be entitled 
to submit a draw request, in the form attached to the Motion as Exhibit 1, 
to the Debtors and the Bank in the amount of the unpaid charges owed to 
such Utility Company for such postpetition Utility Services. 

b. Notice of any Draw Request shall be sent to the Debtors and the Bank, 
with copies to counsel for the Debtors, as indicated in the form of Draw 
Request attached hereto.  Through the Draw Request, such Utility 
Company shall only be permitted to seek payment for unpaid postpetition 
utility charges. 

c. In the Draw Request, the Utility Company shall (i) certify the amount 
owed for postpetition Utility Services, and (ii) provide the Bank with wire 
transfer or other payment instructions 

d. The Bank shall have no obligation to investigate the bona fides of the 
Draw Request, and the Debtors will assume all risks with respect to the 
acts and omissions of, or misuse of the Segregated Account by the 
respective Utility Companies that are the beneficiaries of such 
Segregated Account.  Moreover, the Debtors’ only recourse in the event 
of an improper Draw Request is against the party making such Draw 
Request and not against the Bank. 

e. Absent payment by the Debtors, notice of which shall be provided by the 
Debtors to the Bank, on the day that is five (5) business days after receipt 
of the Draw Request by the Bank, the Debtors shall be permitted to pay, 
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and direct the Bank to pay, the requesting Utility Company the amount set 
forth in the Draw Request, provided that there are sufficient funds in the 
Segregated Account to make such payment.  Following payment of any 
Draw Request from the Segregated Account, the Debtors shall take steps 
to replenish the Segregated Account to ensure that the reserve of 
$4,805.67 is established. 

3. In the event a Utility Company believes the Adequate Assurance Deposit 

and the Proposed Adequate Assurance is insufficient, it may seek additional assurances of 

payment in the form of deposits, prepayments or otherwise, provided that it serves such request 

(an “Additional Assurance Request”) upon the Debtors and the Debtors’ counsel at the following 

addresses: (i) 606 West 28th Street, Seventh Floor, New York, NY 10012 (Attn: Charles 

Kwalwasser, Esq.), and (ii) Cooley LLP, counsel to the Debtors, 1114 Avenue of the Americas, 

New York, NY 10036 (Attn: Michael A. Klein, Esq.) (together, the “Notice Parties”); and it is 

further 

4. The following requirements and procedures (the “Adequate Assurance 

Procedures”), with respect to the submission of an Additional Assurance Request, are approved 

in all respects.  Absent compliance with the following Adequate Assurance Procedures, the 

Utility Companies are forbidden to alter, refuse or discontinue service on account of any 

prepetition charges, or require additional adequate assurance of payment other than the 

Proposed Adequate Assurance pending entry of the Final Order: 

a. Within two (2) business days after entry of the Interim Order, the Debtors 
will mail a copy of the Interim Order to the Utility Companies on the Utility 
Service List. 

b. If a Utility Company is not satisfied with the Proposed Adequate 
Assurance and seeks additional assurances of payment in the form of 
deposits, prepayments, or otherwise, it must serve an Additional 
Assurance Request upon the Notice Parties. 

c. Any Additional Assurance Request must (i) be made in writing, (ii) set 
forth the type of Utility Services and the location for which such services 
are provided, (iii) include a summary of the Debtors’ payment history 
relevant to the affected account(s), including any deposits and other 
security held by the Utility Company, (iv) set forth why the Utility 
Company believes the Proposed Adequate Assurance is not sufficient 
adequate assurance of future payment, and (v) be actually received by 
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the Debtors and its counsel within 30 days after entry of this Interim 
Order. 

d. Upon the Debtors’ timely receipt of an Additional Assurance Request at 
the addresses set forth above, the Debtors shall have the greater of (i) 14 
days from the receipt of such Additional Assurance Request or (ii) 45 
days from the Petition Date (collectively, the “Resolution Period”) to 
negotiate with such Utility Company to resolve such Utility Company’s 
request for additional assurance of payment. 

e. The Debtors may, in its discretion, resolve any Additional Assurance 
Request by mutual agreement with the requesting Utility Company 
without further order of the Court and may, in connection with any such 
agreement and in its discretion, provide a Utility Company with additional 
adequate assurance of future payment, including, but not limited to, cash 
deposits, prepayments and/or other forms of security, to the extent the 
Debtors believe such additional assurance is reasonable in the exercise 
of their business judgment. 

f. If the Debtors determine that a timely received Additional Assurance 
Request is not reasonable and it is not able to reach an alternative 
resolution with the Utility Company during the Resolution Period, the 
Debtors will promptly file a motion with the Court seeking a hearing to 
determine the adequacy of assurances of payment with respect to a 
particular Utility Company (a “Determination Motion”) pursuant to section 
366(c)(3) of the Bankruptcy Code. 

g. Pending resolution of any such Determination Motion, any such Utility 
Company shall be prohibited from altering, refusing, or discontinuing 
service to the Debtors on account of unpaid charges for prepetition 
services, the filing of these chapter 11 cases, or any objections to the 
adequacy of the Proposed Adequate Assurance. 

h. The Proposed Adequate Assurance shall be deemed adequate 
assurance of payment for any Utility Company that fails to make a timely 
Additional Assurance Request and so long as the Utility Company has 
timely requested (and otherwise qualifies for) the Proposed Adequate 
Assurance unless otherwise determined pursuant to a Determination 
Motion. 

5. A Utility Company shall be deemed to have received adequate assurance 

of payment unless and until (a) the Debtors, in its sole discretion, agrees to (i) an Additional 

Assurance Request, or (ii) an alternative adequate assurance of payment with the Utility 

Company during the Resolution Period, or (b) this Court enters an order at any Determination 

Hearing requiring that additional adequate assurance of payment be provided. 
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6. The Debtors are authorized to supplement, as necessary, the Utility 

Service List, and this Order shall apply to any such Utility Company that is subsequently added 

to the Utility Service List. 

7. The Debtors are authorized and empowered to take all actions necessary 

to implement the relief granted in this Order. 

8. Nothing in this Order nor any action taken by the Debtors in furtherance 

of the implementation hereof shall be deemed an approval of the assumption or rejection of any 

executory contract or unexpired lease pursuant to section 365 of the Bankruptcy Code; and it is 

further. 

9. The Debtors shall serve a copy of this Order on each Utility Company 

listed on the Utility Service List within two (2) business days after the date on which this Order is 

entered, and shall promptly serve this Order on each Utility Company subsequently added by 

the Debtors to the Utility Service List; and it is further 

10. The Debtors’ service of the Motion upon the Utility Companies shall not 

constitute an admission or concession that such entities are a utility within the meaning of 

section 366 of the Bankruptcy Code, and the Debtors reserve all rights and defenses with 

respect thereto; and it is further. 

11. A final hearing on the relief requested in the Motion shall be scheduled for 

_________________, 2015 at ___:___ __.m. (prevailing Eastern Time). 

12. Any objections to the relief requested in the Motion on a final basis must 

be filed no later than [_______], 2015 at 4:00 p.m. (prevailing Eastern Time) (the 

“Objection Deadline”) and served on (a) Cooley LLP, proposed counsel to the Debtors, 1114 

Avenue of the Americas, New York, NY 10036 (Attn:  Jeffrey L. Cohen); (b) Office of the U.S. 

Trustee, 33 Whitehall Street, New York, NY 10004 (Attn: Paul Schwartzberg, Esq.); (c) the 

Debtors’ 30 largest unsecured creditors; (d) Sheppard Mullin, counsel to Comerica Bank, 30 
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Rockefeller Plaza, New York, NY 10112 (Attn:  William R. Wyatt, Esq.); and (e) the Utility 

Companies. 

13. In the event no objection to the Motion is timely filed and served, this 

Order shall become a final order as of the day immediately following the Objection Deadline, 

nunc pro tunc to the Petition Date, without further hearing of this Court. 

14. The requirements set forth in rule 9013-1(b) of the Local Bankruptcy 

Rules for the Southern District of New York are satisfied by the contents of the Motion. 

15. The Debtors are authorized to take all actions necessary to effectuate the 

relief granted pursuant to this Order in accordance with the Motion. 

16. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

17. This Court shall retain jurisdiction to hear and determine all matters 

arising from or related to the implementation, interpretation and/or enforcement of this Order. 

 

 
Dated:    , 2015 
 New York, New York 
 

 
        
 
UNITED STATES BANKRUPTCY JUDGE 
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Exhibit 1 
 

Segregated Account Draw Request
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___________________, 2015 

Quirky, Inc. 
Attn.: Charles Kwalwasser, Esq. 
606 West 28th Street 
Seventh Floor 
New York, NY 10012 
charlie@quirkyinc.com 
 
Comerica Bank, N.A. 
Attn.: [_________]  
Fax:  
 
Re: Quirky, Inc. (“Quirky”) Utilities Segregated Account (the “Segregated Account”) 
 
The undersigned (the “Beneficiary”) hereby certifies to Quirky that: 
 
 (a) The Beneficiary is making a request for payment in lawful currency of 

the United States of America from the Segregated Account in the 
amount of $__________. 

 
 (b)  The Beneficiary hereby certifies that it is owed $_________ for 

postpetition utility services provided to Quirky. 
 
 (c) The Beneficiary is entitled to payment of funds reserved through the 

Segregated Account pursuant to the Final Order Pursuant to Sections 
105(a) and 366 of the Bankruptcy Code (I) Approving the Debtors’ 
Proposed Form of Adequate Assurance of Payment, (II) Resolving 
Objections by Utility Companies, and (III) Prohibiting Utilities from 
Altering, Refusing, or Discontinuing Service, entered by the United 
States Bankruptcy Court for the Southern District of New York in the 
bankruptcy case of In re Quirky, Inc., Case No. 15-______ (___). 

 

Please wire transfer the proceeds of the drawing to the following account of the Beneficiary 
at the financial institution indicated below. 

           

           

           

 

 

 

IN WITNESS WHEREOF, the undersigned has duly executed and delivered this Draw 
Request as of the ________ day of _______________, 2015 

15-12596-mg    Doc 11    Filed 09/22/15    Entered 09/22/15 10:30:32    Main Document    
  Pg 26 of 27



 2 

[UTILITY] 

 

By:       

       

 Print Name & Title 

 

cc:  Michael A. Klein, Esq.    
 Cooley LLP  
 Fax: 212-479-6275    
 Email: mklein@cooley.com 
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